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Officers  of  Fergus  County  (County  Seat,  Lewistown) — 
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Offieen  of  Boeebud  Comity  (County  Seat,  Fonyth) — County 
Attorney,  Qeo.  A«  Horkan,  Eaq. ;  Clerk  of  District  Court,  D.  J. 
Muri ;  Sheriff,  B.  J.  Guy. 

Officers  of  YellowBtone  County  (County  Seat,  Billings) — 
County  Attorney,  H.  L.  Wilson,  Esq. ;  Clerk  of  District  Court,, 
liorin  T.  Jones;  Sheriff,  John  C.  Orrick. 
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SUPREME  COURT  RULES. 

Pof  Rules  of  the  Supreme  Court  of  the  State  of  Montana 
in  force  from  and  after  January  4,  1909,  see  37  Mont.,  page 
xxiii. 

Amendment  of  the  Rules  of  the  Supreme  Court. 

It  is  ordered  that  Rule  XXII  of  the  Rules  of  this  court,  rel- 
ative  to  the  admission  of  attorneys  from  other  jurisdictions, 
be  amended  so  as  to  read  as  follows : 

Application,  Haw  Made. — Candidates  for  admission  undei 
this  section  may  make  application  in  open  court  at  any  time. 
Application  must  be  made  upon  motion  of  the  attorney  gen- 
eral or  one  of  his  assistants,  and  upon  the  verified  petition  of 
the  applicant,  showing  the  facts  recited  in  section  6385,  Re- 
vised Codes,  1907,  etc.     (Promulgated  October  5,  1909.) 
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HILL,  Respondent,  v.  NELSON  COAL  CO.,  Appellant. 

(No.  2,711.) 
(Submitted  October  29,  1909.    Decided  November  12,  1909.) 

[104  Pac.  876.] 

Personal  Injuries — Coal  Mines — Master  and  Servant — Bulei 
Failure  to  Promulgate — Contributory  Negligence — Assump- 
tion of  Risk — Vice-principal — FeUow-servants — Promise  to 
Warn — District  Judges — Disqu^ification — New  Trial  Order. 

District  Judges — ^Disqualification — ^New    Trial    Order — ^Power    of    Substi- 
tuted Judge. 

1.  Where  a  district  judge,  after  trying  a  cause,  deemed  himself  dis- 
qualified from  acting  upon  a  motion  for  a  new  trial,  and  called  upon 
a  judge  of  another  district  to  sit  in  his  place  for  that  purpose,  the 
latter  bad  the  same  power  in^  the  premises  as  the  judge  who  called 
him. 


Personal  Injuries — ^Master  and  Servant — Bules — ^Failure   to   Promulgat< 
Issues. 

2.  Where,  in  an  action  bj  a  coal  miner  for  injuries  sustained  in 
defendant  company's  mine,  plaintiff's  allegation,  couched  in  general 
terms,  that  defendant  was  negligent  in  not  providing  rules  governing 
the  setting  off  of  blasts,  had  not  been  assailed  nor  any  objection  made 
to  the  introduction  of  testimony,  which  had  to  do  only  with  the  ques- 
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tion  whctlier  anj  rules  at  all  were  in  force,  and  not  with  the  nature 
and  scope  of  any  particular  rules  which  should  have  been  promulgated, 
defendant  could  not  complain  that  the  issue  was  submitted  to  the 
jury. 

Same — Foreman — Failure  to   Warn   Servant — Assumption   of  Risk — Bules. 

3.  Plaintiff  who,  while  working  in  a  coal  mine,  heard  blasts  going  off 
in  an  adjoining  room  so  close  to  where  he  was  employed  that  he  be- 
came apprehensive  of  his  safety  and  informed  the  general  foreman 
in  charge  of  the  mine,  but  was  assured  by  him  that  there  was  no 
danger  and  that  he  (the  foreman)  would  warn  him  before  any  shots 
were  fired,  and  who,  without  such  warning,  was  seriously  injured  by 
a  subsequent  blast,  cannot  be  held  to  have  known,  appreciated  and 
assumed  the  risk  incident  to  working  without  rules  regulating  the 
setting  off  of  blasts. 

bame — Contributory  Negligence — Question  for  Jury, 

4.  The  question  whether  plaintiff,  in  remaining  at  work  after  becom- 
ing aware  that  shots  were  being  fired  in  close  proximity  to  him,  knew 
and  appreciated  the  danger  of  his  position  at  the  time  he  was  injured, 
and  therefore  was  guilty  of  contributory  negligence  or  assumed  the 
risk,  in  view  of  the  surrounding  facts  and  circumstances,  was  for  the 
jury  to  determine. 

Same — Vice-principal — Fellow-servants. 

5.  Defendant  company's  foreman,  who  had  general  supervision  over 
its  mine  and  plenary  authority  to  hire  and  discharge  employees,  was 
a  vice-principal  and  not  a  fellow-servant  of  plaintiff. 

Same — Failure  to  Warn — Vice-principal — Power  to  Bind  Principal. 

6.  Held,  that  a  general  foreman,  who  was  in  full  charge  and  control 
of  defendant  company's  coal  mining  operations,  had  authority  to  in- 
duce plaintiff  to  continue  at  work  in  a  room  in  the  mine  which  had 
become  dangerous  by  reason  of  blasting  in  an  adjoining  room  (with 
knowledge  of  which  the  foreman  was  chargeable),  by  a  promise  that 
he  would  notify  him  (plaintiff)  in  time  to  avoid  any  danger  from 
subsequent  blasts;  and  that  in  so  promising  he  represented  the  defend- 
ant as  its  vice-principal,  and  made  it  liable  for  injuries  resulting  from 
his  failure  to  keep  such  promise. 

Appeal  from  District  Court,  Cascade  Count jj;  J.  E,  Erickson, 
Judge  of  the  Eleventh  Judicial  Distinct,  presiding. 

Action  by  John  Hill  against  the  Nelson  Coal  Company. 
From  a  judgment  for  plaintiff  and  an  order  denying  a  motion 
for  a  new  trial,  defendant  appeals.     Affirmed. 

Mr.  Ransom  Cooper,  Mr,  Wyn.  0.  Downing,  and  Mr.  Sam 
Stephenson,  submitted  a  brief  'in  behalf  of  Appellant;  Mr, 
Stephenson  argued  the  cause  orally. 

There  is  a  total  absence  of  testimony  as  to  what  rule  could 
have  been  adopted  to  prevent  the  accident,  and  no  one  has  under- 
taken to  testify  to  any  rules  in  force  in  other  mines  that  were 
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not  in  force  in  this  mine.  The  ease  falls  directly  within  the 
doctrine  announced  in  Mitchell  v.  Boston  &  M.  Con.  etc.  Min. 
Co.,  37  Mont.  575,  584,  97  Pac.  1033;  see,  also,  Shaw  v.  New 
Year  Gold  Mines  Co.,  31  Mont.  153,  77  Pac.  515;  Johnson  v. 
Portland  Stone  Co.,  40  Or.  436,  67  Pac.  1013,  68  Pac.  425 ;  Ber- 
rigan  v.  New  York  etc.  By.  Co.,  131  N.  Y.  582,  30  N.  E.  58; 
Wagner  v.  City  of  Portland,  40  Or.  389,  60  Pac.  985,  67  Pac. 
300.  And  eiren  if  there  were  rules  and  regulations  which  de- 
fendant should  have  adopted  that  it  did  not  adopt,  and  even 
if  it  were  negligent  in  this  regard,  the  plaintiff  is  in  no  posi- 
tion to  complain.  He  was  an  experienced  miner.  He  says  he 
discovered  the  danger  besetting  him,  and  must  be  held,  under 
the  circumstances,  to  have  assumed  the  risk  by  voluntarily  con- 
tinuing in  defendant's  employ  without  objection  as  he  did. 
(Cole  V.  Borne  etc.  By.  Co.,  72  Hun,  467,  25  N.  Y.  Supp.  276; 
Olson  V.  St.  Paul  M.  <&  M.  By.  Co.,  38  Minn.  117,  35  N.  W.  866 ; 
Flynn  v.  Campbell  et  al.,  160  Mass.  128,  35  N.  E.  453.) 

The  duty  which  it  is  claimed  the  foreman  undertook  by  promis- 
ing to  give  warning  of  the  firing  of  the  blasts  was  not  in  any 
sense  the  master's  duty;  such  duty  was  essentially  that  of  a 
servant.  Accordingly,  when  the  foreman  undertook  to  give 
warning  of  the  firing  of  blasts,  if  he  did  so,  he  undertook  to 
abandon  the  performance  of  the  master's  duties  and  to  take 
upon  himself  the  performance  of  the  servant's.  When  he  dors 
or  undertakes  the  latter,  he  thereby  becomes  a  fellow-servant, 
and  cannot  bind  his  principal  by  any  such  unauthorized  act; 
for  it  must  be  considered  that  the  master  employed  the  fore- 
man to  discharge  the  duties  of  foreman  and  not  to  discharj^e 
the  duties  of  a  servant.  (See  McLaine  v.  Head  <&  Dowst,  71 
N.  H.  294,  93  Am.  St.  Rep.  522,  52  Atl.  545,  58  L.  R.  A.  462 ; 
Bradley  v.  Bailroad  Co.,  62  N.  Y.  99;  Thompson  on  Negli- 
gence, sec.  4939 ;  Eureka  Co.  v.  Bass,  81  Ala.  200,  60  Am.  Rep. 
152,  8  South.  216.) 

For  Respondent  there  was  a  brief  by  Mr.  A.  C.  Oormley,  and 
Mr.  W.  F.  O'Leary,  and  oral  argument  by  Mr.  O'Leary. 
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MB.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

This  is  an  action  brought  to  recover  damages  on  account  of 
personal  injuries  received  by  the  plaintiff  while  in  the  employ 
of  the  defendant  as  a  miner  at  its  coal  mine  in  the  vicinity  of 
Sand  Coulee,  Montana.  It  appears  from  the  evidence:  That 
plaintiff  was  working  as  a  pick  miner  in  one  of  several  long 
parallel  rooms  of  the  mine;  that  the  room  in  which  he  was  had 
been  advanced  a  considerable  distance  farther  than  the  ad*- 
joining  room;  that  a  wall  of  coal  about  fifteen  feet  wide  was 
left  between  the  rooms,  and,  in  order  to  properly  ventilate  the 
mine,  it  was  necessary  to  cut  passages  through  this  wall  from 
one  room  to  the  other.  One  such  passage  had  been  cut,  and, 
about  fifty  feet  in  advance  of  this  passage,  another  had  been 
driven  into  the  wall  of  the  room  in  which  plaintiff  was  en- 
gaged, in  order  to  connect  with  the  adjoining  room,  when  the 
latter  had  been  advanced  suflSciently  to  meet  it;  but  at  the 
time  plaintiff  went  to  work  a  few  days  before  he  was  injured 
the  operations  in  the  adjoining  room  had  not  reached  that  point, 
and  consequently  this  latter  was  called  the  blind  passage  or 
cross-cut.  Subsequently  the  miners  in  the  adjoining  room 
reached  a  point  opposite  this  so-called  blind  cross-cut,  and  in 
blasting,  in  the  course  of  their  work,  drove  through  into  the 
same,  thereby  severely  and  permanently  injuring  the  plaintiff. 
There  was  some  conflict  in  the  testimony  as  to  where  plaintiff 
was  at  the  time  of  his  injury.  He  testified  that  he  was  stand- 
ing alongside  of  his  car  shoveling  coal,  and  was  three  feet  be- 
yond the  blind  cross-cut,  toward  the  face  of  the  room.  The 
defendant  sought  to  prove  that  he  was  in  the  blind  cross-cut. 

The  complaint,  after  setting  forth  that  it  was  the  duty  of 
the  defendant  to  use  ordinary  care  to  provide  and  maintain 
for  plaintiff  a  reasonably  safe  place  in  which  to  perform  his 
work,  alleges,  inter  alia:  **The  plaintiff  should  have  been  noti- 
fied before  any  blasting  was  done  in  said  adjacent  room,  and 
thereby  have  enabled  him  to  secure  a  place  of  safety  and  pro- 
tect himself  from  danger;  that  defendant's  foreman.  Jack 
Pearce,  promised  to  notify  plaintiff  before  any  blasting,  but 
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defendant  failed  to  notify  plaintiff  of  the  same  after  having 
promised  to  do  so,  and  failed  to  make  or  promulgate  any  rules 
or  regulations  for  the  protection  of  the  plaintiff  from  the  dan- 
ger of  sueh  blasting/'  The  defendant  pleaded  sole  negligence, 
contributory  negligence,  and  assumption  of  ride  on  plaintiff's 
part,  and  also  that  plaintiff's  injury  was  occasioned  and  con- 
tributed to  by  the  negligence  of  a  fellow-servant.  The  trial 
resulted  in  a  general  verdict  in  favor  of  the  plaintiff,  and  the 
following  special  findings: 

**  Interrogatory  No.  1.  Was  plaintiff  in  the  cross-cut  at  the 
time  the  blast  which  injured  him  went  off?    Answer:  No. 

"Interrogatory  No.  2.  Did  Jack  Pearce,  at  any  time  before 
plaintiff  was  injured,  promise  plaintiff '  that  he,  Pearce,  would 
notify  plaintiff  before  blasting  was  done  by  the  miners  work- 
ing in  the  adjoining  room?    Answer:  Yes. 

**  Interrogatory  No.  3.  Did  the  defendant,  at  the  time  plain- 
tiff was  injured,  have  in  existence  rules  regulating  the  time 
when  blasting  should  be  done  in  its  mine  by  the  pick  miners? 
Answer:  No." 

After  judgment  entered  upon  the  verdict,  defendant  moved 
for  a  new  trial.  This  motion  coming  on  regularly  to  be  heard, 
the  Honorable  J.  B.  Leslie,  judge  of  the  eighth  judicial  dis- 
trict, before  whom  the  cause  was  tried,  announced  that  he 
deemed  himself  disqualified  to  hear  it,  and  therefore,  over  de- 
fendant's objection,  called  in  the  Honorable  John  E.  Erick- 
son,  judge  of  the  eleventh  judicial  district,  who  overruled  the 
same.  From  the  judgment  and  the  order  denying  a  new  trial, 
appeals  Are  perfected. 

1.  We  think  there  is  no  merit  in  defendant's  contention  that 
the  action  of  Judge  Leslie  in  calling  in  Judge  Erickson  was 
error.  In  this  state  a  party  has  no  absolute  right  to  have  his 
motion  for  a  new  trial  passed  upon  by  the  judge  who  tried 
the  cause.  {State  ex  rel,  Carleton  v.  District  Court,  33  Mont. 
138,  82  Pac.  789.)  And  the  judge  called  in  has  the  same  power 
in  court  or  chambers  as  the  judge  who  called  him.  {Farleigh 
V.  KeUy,  24  Mont.  369,   62  Pac.  495.)     We  have  no  doubt 
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that  this  power  includes  the  right  to  pass  upon  a  motion  for 
a  new  trial.  It  is  the  duty  of  a  judge  to  perform  his  official 
functions  regardless  of  his  personal  feelings  or  sentiments,  and 
no  judge  should  refuse  to  act  unless  he  is  in  fact  disqualified; 
but,  Judge  Leslie  having  held  that  he  was  disqualified,  we  shall 
assume  that  he  became  so  pending  the  motion  for  a  new  trial. 
There  are  certain  contingencies,  which,  when  they  exist  or 
arise,  disqualify  a  judge,  ipso  facto,  from  sitting  or  acting  in 
any  action  or  proceeding.     (Rev.  Codes,  sec.  6315.) 

2.  Plaintiff  testified  that  the  defendant  had  no  rules  regu- 
lating the  time  when  pick  miners  should  blast,  and  that  these 
miners  fired  shots  whenever  they  needed  coal.  The  testimony 
on  the  part  of  the  defense  tended  to  show  that  the  rule  of  the 
company  was  that  shots  should  be  fired  twice  a  day,  to-wit,  at 
the  noon  hour  and  at  quitting  time;  but  there  were,  in  fact, 
frequent  infractions  of  this  rule,  which  those  in  charge  of  the 
mine  attempted  to  correct.  Pearce,  the  superintendent,  testi- 
fied :  *  *  They  would  only  shoot,  to  my  knowledge,  at  other  times 
in  case  there  was  a  miss-shot,  or  a  shot  didn't  throw  any  coal." 
Mr.  Nelson,  the  vice-president  and  general  manager  of  the  de- 
fendant company,  testified:  **"We  authorized  Mr.  Pearce  to 
make  a  rule  permitting  the  pick  miners  to  shoot  twice  a  day,  at 
noon  and  at  quitting  time.  The  objection  to  the  pick  miners 
firing  whenever  they  want  to  is  that  it  would  make  so  much 
smoke  in  the  room  that  we  would  always  have  the  main  en- 
trance full  of  gas  and  smoke,  and  that  would  not  only  inter- 
fere with  the  men,  but  with  the  mules  and  horses." 

Appellant  contends  that  the  case  should  not  have  been,  as 
in  fact  it  w^as,  submitted  to  the  jury  *'upon  the  proposition  that 
defendant  failed  to  make  and  promulgate  rules  or  regulations 
for  the  protection  of  the  plaintiff  from  the  danger  of  blast- 
ing"; and  it  is  argued  in  the  brief:  ** There  is  no  suggestion 
of  what  rule  could  have  been  adopted  that  was  not  adopted 
that  would  have  resulted  in  preventing  this  accident.  No  one 
had  undertaken  to  testify  of  any  rules  in  force  in  other  mines 
that  were  not  in  force  in  this  mine."    The  case  of  Mitchell  v. 
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Boston  &  Mont.  Con.  C.  (&  8.  Min.  Co.,  37  Mont.  575,  97  Pac. 
1033,  is  relied  on  to  support  this  contention.  In  that  case  it 
was  held,  in  effect,  that,  where  plaintiff  failed  to  introduce 
testimony  as  to  what  rules  should  have  been  promulgated  by 
the  defendant  company,  he  could  not  rely  for  recovery  on  an  al- 
legation of  negligence  in  that  regard.  Here  the  allegation  in 
the  complaint  regarding  the  absence  of  rules  is  very  general, 
but  there  w^as  no  objection  to  the  pleading  on  that  account, 
and  the  testimony  relating  to  rules,  the  substance  of  which  has 
just  been  recited,  was  introduced  without  objection.  There  was 
no  question  as  to  the  nature  or  scope  of  the  rules  which  plaintiff 
contended  should  have  been  made  and  promulgated.  The  only 
issue  on  that  subject  was  whether  or  not  any  such  rules  were 
in  force.  Defendant  contended  and  sought  to  prove  the  affirma- 
tive, and  the  plaintiff  assumed  the  negative  sid«  of  the  ques- 
tion.    The  jury  answered  in  favor  of  the  plaintiff. 

3.  But  it  is  urged  plaintiff  was  an  experienced  miner,  who 
fully  understood  and  appreciated  the  danger  of  working  with- 
out rules,  if  there  were  none,  and  therefore  he  assumed  the 
risk.  We  cannot  agree  with  this.  And  here  it  may  be  re- 
marked that  the  record  seems  to  disclose  that  plaintiff  and 
many  of  his  witnesses  veve  ignorant  foreigners,  little  able  to 
express  themselves  in  the  English  language,  some  of  them  testify- 
ing through  an  interpreter.  He  testified,  in  substance,  that  he 
had  never  been  in  the  adjoining  room,  and  did  not  know  ex- 
actly where  the  blasting  was  being  done ;  that  he  could  not  tell 
how  close  the  men  in  that  room  were  to  the  blind  cross-cut. 
**The  foreman  tell  that  he  measure  it,  and  I  didn't  measure  it. 
I  didn  't  know  what  day  those  men  would  get  to  the  blind  cross- 
cut. I  had  no  way  of  telling.  When  Jack  Pearce  promised  to 
notifj'  me  before  they  blasted,  I  believed  him  and  depended 
upon  him.  I  was  hurt  on  November  26.  On  the  25th  Jack 
Pearce  came  in  where  I  was  working.  I  says:  *Jack  Pearce, 
I  am  afraid  to  stay  here.  I  heard  yesterday  and  it  sounded 
pretty  hard.  He  been  pretty  close  to  the  cross-cut.'  Pearce 
said:  'Don't  be  afraid,  John.     I  will  take  the   chances.     Be- 
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fore  them  fellows  blast,  I  will  come  and  tell  you.'  On  the 
24th  I  heard  them  blasting  pretty  hard  in  there.  I  hear  them 
blast  once  after  Jack  Pearce  told  me  that  That  was  on  the 
same  day  I  was  hurt,  between  10  and  11  o'clock.  I  was  in 
the  entry  of  my  room,  waiting  for  drivers.  Jack  Pearce  did 
not  oome  and  tell  me  anything  about  them  blasting  then.  I 
didn't  see  him  after  I  had  the  conversation  with  him  on  the 
25th.  I  knew  when  they  came  to  the  closed  cross-cut  they 
would  shoot  through  there."  On  cross-examination  the  plain- 
tiff was  asked:  ''Didn't  you  think  it  was  strange  that  Jack 
Pearce  didn't  oome  and  tell  youT"  His  answer  was:  *'Well, 
what  I  hear  and  another  gang  was  working  another  way,  and 
I  believe  he  gave  orders  what  worked  on  mine  side  on  No.  5, 
same  side  my  room  be,  I  thought  he  ^ve  orders  to  them  fel- 
lows to  come  and  see  and  look  at  it  when  they  blast,  and  he 
would  come  and  tell  me,  and  another  gang  was  there  to  blast 
there  then."  Under  the  circumstances  disclosed  by  this  tes- 
timony, we  are  of  opinion  that  the  plaintiff  cannot  be  held  to 
have  known,  appreciated,  and  assumed  the  risk  incident  to  the 
situation  in  which  he  found  himself,  if  Pearce  was  authorized 
to  bind  the  defendant  company  by  the  assurances  given  to 
him.    This  latter  question  we  shall  hereafter  determine. 

But  it  is  contended  that  plaintiff  had  no  right  to  rely  upon 
Pearce 's  promise  for  so  long  a  time  without  investigation.  The 
jury,  however,  may  have  been  of  opinion  from  his  testimony 
that  he  believed  some  of  the  blasts  were  being  fired  on  the 
opposite  side  of  the  adjoining  room;  that  the  only  blast  he 
heard  after  his  conversation  with  Pearce  was  when  he  was  in 
the  entry,  over  one  hundred  feet  away  from  the  entrance  to 
the  blind  cross-cut;  and  that  Pearce 's  statement  to  him  justi- 
fied him  in  believing  that  he  would  be  notified  of  any  blasts 
which  were  to  be  fired  close  enough  to  the  blind  cross-cut  to 
render  his  position  in  the  other  room  a  dangerous  one. 

4.  Again,  it  is  contended  that  the  circumstances  detailed  by 
the  plaintiff  show  contributory  negli2:ence  on  his  part.  But  we 
think  it  was  for  the  jury  to  determine  whether,  in  view  of  all 
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those  surrounding  facts  and  cireumstances,  he  knew  and  ap- 
preciated the  danger  of  his  position  at  the  time  he  was  injured^ 
and  was  guilty  of  contributory  negligence  or  assumed  the  risk. 
(Stephens  v.  Elliott,  36  Mont.  92,  92  Pac.  45 ;  Forquer  v.  Slater 
Brick  Co.,  37  Mont.  426,  97  Pac.  843 ;  Hardesty  v.  Largey  Lum- 
ber Co.,  34  Mont.  151,  86  Pac.  29 ;  Hollingsworth  v.  Davis-Daly 
Estates  C.  Co.,  38  Mont.  143,  99  Pac.  142.) 

5.  It  will  readily  be  seen  that  the  most  important  question  in- 
volved in  the  appeal  is  whether  the  defendant  was  bound  by 
the  actions  and  promises  of  Pearce,  and,  if  so,  to  what  extent. 
Pearce  himself  testified:  **I  had  general  supervision  of  the 
workings  there,  and  on  one  shift  I  was  out  giving  directions  and 
seeing  about  everything,  and  on  the  other  shift  I  had  a  foreman. 
I  gave  the  orders,  and  I  hired  John  Hill,  and  put  him  to  work. 
I  showed  him  room  No.  2  (6),  and  told  him  to  go  to  work  there." 
Under  these  circumstances,  we  have  no  doubt  that  Pearce  was 
the  vice-principal  of  the  defendant  corporation.  (See  KeUey 
V.  Fourth  of  July  Min.  Co.,  16  Mont.  484,  41  Pac.  273 ;  Allen  v. 
Bell,  32  Mont.  69,  79  Pac.  582.)  But  the  appellant  in  this  con- 
nection urges  this  proposition  upon  us:  That,  notwithstanding 
he  was  a  vice-principal,  in  undertaking  to  warn  the  plaintiff, 
he  acted  simply  as  a  fellow-servant.  In  the  case  of  McLaine  v. 
Head  &  Dowst  Co.,  71  N.  H.  294,  93  Am.  St,  Rep.  522,  52  Atl. 
545,  58  L.  R.  A.  462,  cited  by  the  appellant,  the  facts  were 
these:  Plaintiff  was  employed  by  the  defendant  company  as  a 
laborer,  leveling  and  tamping  the  earth  in  a  trench.  The  earth 
was  dumped  into  the  trench  by  car-loads,  and  the  practice  was 
for  the  boss  of  the  gang  to  warn  the  men  in  the  trench  when  a 
load  was  to  be  dumped.  This  boss  or  foreman  was  in  charge 
of  the  whole  gang  of  teamsters  and  laborers  who  were  employed 
in  filling  the  trench,  and  plaintiff  had  known  him  as  a  foreman 
all  summer.  When  the  plaintiff  was  set  to  work,  the  foreman 
said:  '*You  go  down  to  work  there.  I  will  take  care  of  you 
fellows.'*  The  foreman  did  thereafter  give  the  warning  both 
before  and  after  the  accident.  At  the  time  of  the  accident,  how- 
ever, no  warning  was  given,  and  in  consequence  of  the  omission 
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plaintiff  failed  to  notice  the  falling  load  of  earth  and  stones, 
And  was  injured  thereby.  Plaintiff  could  not  see  the  load  from 
the  trench  where  he  was  working,  and  relied  upon  the  warning. 
At  the  trial  a  nonsuit  was  ordered,  and  this  order  was  affirmed 
on  appeal.  The  court  held  that  the  place  was  not  a  permanent 
location  prepared  by  the  master  for  the  woA,  but  was  made  and 
changed  by  the  work  the  servants  were  doing,  and  that  it  was  not 
the  duty  as  to  the  place  itself  that  was  in  question,  but  the  ques- 
tion was  as  to  the  extent  of  the  duty  of  the  master  to  guard  the 
servants  from  dangers  arising  in  the  course  of  the  work  from 
the  work  itself.  In  this  regard,  the  case  probably  differs  from 
the  one  at  bar.  But  the  New  Hampshire  court  appears,  also, 
to  hold  that,  as  the  only  duty  devolving  upon  the  defendant,  if 
any  duty  at  all  rested  upon  it,  was  to  use  reasonable  care  to 
select  some  competent  person  to  give  warning,  if  warning  was 
necessary,  and  the  selection  having  been  made,  to-wit,  the  fore- 
man, acting  for  the  company,  having  selected  himself,  a  com- 
petent person,  in  this  latter  capacity  he  was  a  fellow-servant, 
-and  not  a  vice-principal,  and  the  company  was  not  responsible 
for  his  failure  to  give  warning.  There  is  a  very  able  and  ex- 
haustive dissenting  opinion  by  Mr.  Justice  Remick.  Without 
attempting  further  to  distinguish  the  New  Hampshire  case,  and 
without  other  comment  thereon,  save  to  say  that  it  appears  to 
be  an  extreme  case,  we  shall  proceed  to  give  our  views  in  relation 
to  the  effect  of  the  testimony  in  this  case. 

Boom  No.  6,  where  plaintiff  was  engaged,  was  in  itself  in  no 
sense  unsafe.  But  the  defendant  was  engaged  in  operations  in 
the  adjoining  room  of  a  nature  which  placed  the  plaintiff  in  a 
situation  where  he  apprehended  an  approaching  danger,  and  such 
danger  was,  in  fact,  approaching  and  becoming  more  imminent 
«ach  day.  Upon  being  visited  by  Pearce,  the  man  who  had  full 
•<5ontrol  of  the  mine,  with  all  the  actual  and  incidental  power  and 
authority  necessary  to  successfully  operate  the  same,  the  man 
who  hired  him,  directed  him  what  work  to  perform,  and  where 
to  perform  it,  and  who  had  the  power  to  discharge  him  if  he 
refused  to  work  in  the  place  designated,  he,  in  effect,  said:  **I 
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am  afraid  to  longer  work  here.  The  blasting  in  the  next  room 
is  becoming  louder,  and  I  fear  a  shot  will  break  through  the 
blind  cross-cut  and  injure  me.'*  At  this  time  plaintiff  had  no 
knowledge  of  physical  conditions  in  the  adjoining  room,  and  did 
not  know  how  soon  the  workmen  there  would  reach  the  end  of 
the  cross-cut.  Pearce,  representing  the  company,  was  charge- 
able with  the  knowledge,  and  did  in  fact  know,  how  far  the 
work  in  the  adjoining  room  had  advanced,  and  how  long  it  would 
take  to  reach  a  given  point.  The  work  in  th^t  room  was  a  part 
of  the  general  operations  of  the  mine,  of  which  he  had  full 
charge,  with  plenary  authority  to  direct  the  employees  and  prose- 
cute the  work  of  extracting  coaL  He  informed  the  plaintiff  that 
he  need  have  no  fear;  that  he  would  notify  him  in  time  so  that 
he  might  take  a  place  of  safety  before  the  blind  cross-cut  was 
blasted  through.  This  is  the  only  reasonable  interpretation  of 
his  words,  and  we  think  plaintiff  had  the  undoubted  right  to 
80  construe  them  and  to  rely  upon  them.  Pearce  neglected  to 
keep  his  promise,  and  as  a  direct  consequence  thereof  plaintiff 
was  severely  injured.  Plaintiff  was  also  engaged  in  the  neces- 
sary work  of  mining  coal,  and  Pearce  induced  him,  by  his  prom- 
ise, to  continue  in  that  work.  It  was  a  part  of  Pearce 's  duty 
to  hire  men  for  the  purpose  of  operating  the  mine,  and  we  have 
no  doubt  that  as  an  incident  to  that  duty  he  had  authority  to 
induce  them  to  continue  at  work  by  any  reasonable  promise  which 
he  might  make,  and  that  in  so  promising  he  represented  the  de- 
fendant company  and  bound  it.  He  was  in  no  sense  a  fellow- 
servant  of  the  plaintiff  in  so  doing. 

We  think  the  case  of  Bradley  v.  New  York  Central  R.  Co,,  62 
N.  Y.  99,  is  in  point.  In  that  case  it  appeared  that  the  defend- 
ant's foreman  or  trackmaster  induced  the  plaintiff  to  engage  in 
the  work  of  clearing  snow  from  the  defendant's  railway  tracks 
during  a  heavy  snowstorm,  by  promising,  in  addition  to  money 
compensation,  that  he,  the  foreman,  would  notify  plaintiff  of  the 
approach  of  any  train ,  the  latter  being  a  farmer  and  ignorant 
of  the  time  at  which  trains  would  pass.  The  foreman  neglected 
to  notify  the  plaintiff,  and  he  was  injured.    Mr.  Justice  Folger, 
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writing  the  opinion  of  the  court,  said:  ''As  the  necessity  for  the 
work  to  be  done  existed,  as  it  was  a  work  which  it  was  the  duty 
of  the  foreman  to  have  done,  as  the  plaintiff  was  the  only  one 
whom  he  could  procure  to  do  it,  it  seems  that  it  was  an  incident 
to  his  duty  to  have  the  work  done  and  to  his  general  authority 
to  use  the  necessary  and  proper  means  therefor  to  make  the 
agreement  with  the  plaintiff,  not  only  for  the  compensation  for 
his  labor,  but  for  his  protection  from  danger.  It  is  quite  ap- 
parent from  the  facts  •  •  •  that  there  was  need  for  being 
on  the  lookout  for  coming  trains,  and  that  the  care  of  being  on 
the  lookout  would  interfere  with  the  steady  and  constant  progress, 
of  the  work  undertaken.  It  was  not  unreasonable,  then,  for  the 
foreman  to  take  upon  himself  the  duty  of  warning  the  plaintiff 
of  the  coming  of  the  trains,  for  which  from  his  experience  upon 
the  track  and  his  knowledge  of  the  time-table,  and  of  all  the 
usual  signs  of  approach  and  passage  of  trains,  he  was  much  the 
better  fitted;  nor  was  it  unreasonable  for  the  plaintiff  to  rely 
upon  the  greater  knowledge  and  judgment  of  the  foreman  in* 
this  respect,  and  upon  his  present  ability  to  do  it,  by  reason 
of  his  freedom  from  other  occupation.  It  seems  to  me  that  the 
engagement  of  the  foreman  with  the  plaintiff  was,  from  the 
necessity  for  it  and  from  its  reasonableness,  one  which  was  within 
the  scope  of  his  general  authority,  as  a  natural  means  of 
fulfilling  the  important  duty  with  which  he  was  charj^ed.  As- 
the  engagement  was  binding  upon  the  defendant,  I  think  that 
the  plaintiff  had  a  right  to  rely  upon  it,  and  that  he  was  not 
required  by  his  duty  to  the  defendant  to  be  on  the  lookout  for 
the  coming  of  their  trains.  •  •  •  He  had  engaged  with  the 
defendant  for  another  to  look  and  listen  for  him,  who  was  better 
fitted  for  the  task,  and  he  had  a  right  to  go  on  without  appre- 
hension with  the  labor  he  had  bargained  to  do." 

In  the  case  of  Kelley  v.  Fourth  gf  July  Min,  Co,,  supra,  it 
appeared,  among  other  things,  that  a  stuU  was  placed  in  a  mine, 
under  direction  of  the  foreman.  After  it  was  put  in  the  foreman 
examined  it.  Before  putting  in  the  stall,  the  dirt  and  sand  were 
dropping  from  the  roof.    Plaintiff  called  the  attention  of  the 
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foreman  to  this,  and  asked  that  it  be  timbered.  He  asked  the 
foreman  if  it  was  safe,  and  the  foreman  replied  that  it  ''was 
perfectly  safe,  and  when  it  needed  timbering  he  would  attend  to 
it."  Plaintiff  took  his  assurance,  and  had  no  apprehension  of 
danger  whatever.  Plaintiff  was  injured  by  the  falling  of  the 
roof.  This  court  said:  ''Plaintiff  was  employed  •  •  •  in 
running  a  tunnel  in  defendant's  mine.  He  was  doing  this  work 
under  the  immediate  supervision  and  direction  of  John  Sheehan, 
the  foreman  and  manager  of  the  mine.  •  •  •  Plaintiff  was 
not  engaged  in  creating  a  place,  on  his  own  judgment,  and  at  his 
own  risk.  He  assumed  the  risks  naturally  attendant  upon  driv- 
ing the  tunnel.  It  was  the  duty  of  defendant  to  keep  that  part 
of  the  tunnel  or  place  already  created  safe  by  whatever  reason- 
able means  were  necessary.  •  •  •  Plaintiff  did  not  assume 
the  risk  of  defendant's  failure  to  keep  that  part  of  the  tunnel  or 
place  already  created  reasonably  safe  and  secure.  •  •  •  He 
did  not  •  •  •  assume  the  risk  of  the  failure  of  the  defend- 
ant to  take  such  reasonable  precautions  as  were  requisite  to  pre- 
vent the  caving  and  falling  of  the  roof  of  that  part  of  the  tunnel 
already  created  upon  him  while  engaged  in  his  work.  •  •  • 
We  think  it  clearly  appears  that  Sheehan  was  the  vice-principal 
of  the  defendant  corporation.  He  employed  and  discharged  the 
employees.  He  supplied  the  mine  with  materials  and  imple- 
ments for  its  development.  He  had  full  control  of  the  property, 
the  employees,  tools,  materials,  and  complete  charge  of  the  man- 
agement and  development  of  the  mine." 

In  the  case  of  Allen  v.  Bell,  supra,  this  court  said:  "One  Blair 
was  in  the  immediate  charge  of  the  mine,  and  plaintiff  was  a 
miner  working  at  the  bottom  of  the  shaft  when  a  blast  was  ex- 
ploded, causing  the  injury  complained  of.  *  •  •  Upon  the 
facts  there  is  no  doubt  that  Blair  was  a  vice-principal.  •  •  • 
A  master  is  not  justified  in  neglecting  to  give  information  known 
to  him,  or  with  the  knowledge  of  which  he  is  charged,  regarding 
concealed  danger.  Much  less  (is  he  justified)  in  giving  false  in- 
formation regarding  any  danger.  When  Blair  ordered  Allen 
to  depart  from  the  custom  of  searching  for  and  blasting  missed 
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holes  and  directed  him  to  leave  the  missed  hole,  and  said  that  he 
(Blair)  would  see  that  it  was  set  ofl  when  the  next  round  was 
blasted,  he  took  upon  himself  the  duty  of  seeing  that  this  was 
done,  for  he  knew  that  Allen  relied  upon  that  statement. 
•  •  *  Under  those  facts,  Allen  was  not  negligent  in  relying 
upon  the  information  given  him  by  Blair,  nor  did  he  violate  any 
duty  or  subject  himself  to  the  charge  of  carelessness  by  obey- 
ing the  orders  of  his  superior.'' 

While  these  two  Montana  cases  are  not  directly  in  point  on 
the  last  question  raised  by  the  appellant,  they  serve  to  show  that 
a  principal  has  been  held  bound  by  the  reasonable  promises  and 
assurances  of  his  agent  made  in  the  course  of  the  general  carry- 
ing out  of  a  plan  of  operations  of  which  the  latter  is  in  full 
charge  and  control. 

The  case  of  Westville  Coal  Co.  v.  Schwartz,  177  111.  272,  52 
N.  E.  276,  seems  to  bear  upon  the  question  we  are  considering. 
It  appeared  in  that  case  that  Schwartz  was  running  an  electric 
coal-cutting  machine  in  the  defendant's  mine.  It  was  his  duty 
to  see  that  the  vibrations  of  the  machine  did  not  cause  the  roof 
of  the  mine  to  become  loose  and  dangerous.  On  the  night  of  his 
injury  he  was  attempting  to  make  a  record  run  with  the  ma- 
chine, and  the  foreman,  in  view  of  that  fact,  told  him  he  need 
not  look  after  the  roof,  but  that  he,  the  foreman,  would  do  so. 
PlaintiflP  was  injured  by  a  rock  which  was  jarred  from  the  roof 
by  the  machine.  The  court  said :  "There  is  no  dispute  •  •  • 
that,  in  the  absence  of  the  alleged  agreement  by  the  foreman, 
the  duty  which  was  neglected  on  this  occasion  was  the  duty  of 
the  plaintiff  himself,  and  not  of  his  employer,  the  defendant. 
On  the  other  hand,  it  was  within  the  scope  of  the  foreman's  au- 
thority to  assume,  on  behalf  of  defendant,  for  that  occasion,  the' 
duty  of  looking  after  the  roof  while  the  men  gave  their  undivided, 
attention  to  making  the  highest  possible  speed  with  the  machine." 
This  may  also  be  an  extreme  case. 

The  report  of  the  case  of  Morback  v.  Home  Min,  Co,,  53  Kan. 
731,  37  Pac.  122,  shows  that  the  plaintiff,  who  had  no  knowl- 
edge of  the  condition  of  a  shaft  in  a  coal  mine  in  which  he  was. 
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directed  to  work,  asked  the  superintendent  what  its  condition: 
was.  The  latter  replied:  *' It  is  all  right,  nice  and  safe."  Tho 
court  said:  **The  injury  was  caused  by  the  fault  or  negligence 
of  the  superintendent  of  the  mining  company  having  charge  of 
the  coal  shaft.  Such  officer  or  agent  was  the  substitute  for  the 
master — ^the  corporation.  The  company  was  liable  for  his  acts 
or  negligence.'*  (See,  also,  Taylor  v.  Star  Coal  Co,,  110  Iowa,. 
40,  81  N.  W.  249.) 

Perhaps  the  soundest  reason  for  the  result  reached  in  this  case 
is  to  be  predicated  upon  the  proposition  that  the  defendant  failed 
to  exercise  ordinary  care  in  furnishing  to  the  plaintiff  a  reason- 
ably safe  place  to  work,  regardless  of  any  promise  or  assurance 
on  the  part  of  Pearce.  If  the  testimony  disclosed  that  plaintiff 
had  no  knowledge  of  the  operations  in  the  adjoining  room,  and 
the  miners  there  had  under  defendant's  direction,  and  under 
the  physical  conditions  shown  to  have  existed,  so  prosecuted  the 
work  as  to  break  through  the  wall  and  injure  him,  he  would 
undoubtedly  have  a  cause  of  action.  (Kelley  v.  Cable  Co.,  T 
Mont.  70,  14  Pac.  633;  Berg  v.  Boston  &  Mont.  Con.  C.  &  S. 
Min.  Co.,  12  Mont.  212,  29  Pac.  545.)  The  fact  that  he  had 
some  knowledge  of  conditions  is  pertinent  only  to  the  questions 
of  contributory  negligence  and  assumption  of  risk.  Mr.  Thomp- 
son, in  his  Commentaries  on  the  Law  of  Negligence,  section  4664, 
says :  *  *  It  may  be  collected  from  the  almost  unanimous  current  of 
judicial  authority  that,  if  the  servant  complains  of  or  directs 
attention  to  a  defect  or  danger  in  the  place  where  he  is  required 
to  work,  •  •  •  and  thereupon  the  master,  or  his  represent- 
ative, assures  him  that  he  can  proceed  without  danger,  and  re- 
quests or  commands  him  to  continue  his  work,  the  servant  will 
not  as  matter  of  law  be  put  in  the  position  of  having  accepted 
the  risk  or  of  having  been  guilty  of  contributory  negligence  be- 
cause of  relying  upon  the  presumably  superior  knowledge  of  his 
master  or  of  his  master's  representative,  and  continuing  the 
work."  Let  us  suppose  that  Pearce,  instead  of  undertaking  to 
notify  plaintiff,  had  promised  to  have  a  bulkhead  placed  in  the 
blind  cross-cut  before  the  miners  in  the  adjoining  room  should 
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reach  a  point  opposite  thereto;  and  had  failed  to  do  so.  We 
cannot  doubt  that  in  such  event  the  plaintiff,  relying  upon  the 
promise,  in  the  light  of  the  other  testimony,  would  have  made 
out  a  case  sufficient  to  submit  to  a  jury.  The  authorities  are 
legion  to  support  this  view.  (1  Labatt  on  Master  and  Servant, 
sec.  418,  and  note;  26  Cyc.  1209.)  And  we  see  no  difference  in 
principle  between  such  case  and  the  one  at  bar. 

6.  It  is  earnestly  contended  that  the  evidence  is  insufficient  to 
sustain  the  verdict;  that  not  only  the  evidence  of  the  defendant's 
witnesses,  but  the  physical  conditions  in  the  mine,  show  that 
plaintiff's  statements  as  to  how  his  injuries  were  received  cannot 
be  true.  We  have  read  the  testimony,  however,  and  conclude 
that  the  verdict  and  special  findings  are  substantially  supported. 
If  the  jury  credited  the  plaintiff's  testimony,  as  they  evidently 
did,  he  was  entitled  to  recover. 

Some  criticism  is  made  of  certain  instructions,  but  we  think 
the  foregoing  discussion  disposes  of  all  questions  raised.  We 
have  not  attempted  to  follow  appellant's  specifications  of  error 
or  the  order  of  counsel's  argument,  but,  in  the  general  considera- 
tion which  we  have  given  to  the  case,  it  is  believed  that  we 
have  disposed  of  every  point  raised  by  oounseL 

The  judgment  and  order  appealed  from  are  affirmed. 

Affirmed. 

Mr.  Chief  Justice  Brantlt  and  Mr.  Justice  Hollowat 
concur. 
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STATE  BX  BEL.  HEPNER,  Relatob,  v.  DISTRICT  COURT  bt 

AL.,  Respondents. 

(No.  2,796.) 
(Submitted  Noyember  1,  1909.    Decided  November  12,  1909.) 

[104  Pac.  872.] 

Supervisory  Control — District  Courts — Habeas  Corpus — Antic- 
ipated Erroneous  Action — Premature  Application — Dismissal. 

1.  While  the  supreme  court  may,  in  a  proper  case,  review  the  action 
of  a  district  judge  in  erroneously  discharging  a  defendant  in  a 
habeas  corpus  proceeding,  it  will  not  order  the  writ  of  supervisorj 
control  to  run  in  anticipation  of  erroneous  action  on  his  part.  The 
presumption  is  that  he  will  proceed  correctly  both  in  regard  to  ques- 
tions  of  procedure  and  practice  and  in  his  final  decision. 

Obiginal  application  by  the  state,  on  relation  of  H.  S.  Hepner, 
county  attorney  for  Lewis  and  Clark  county,  for  a  writ  of  super- 
visory control  to  the  district  court  of  the  first  judicial  district 
for  the  county  of  Lewis  and  Clark,  and  James  M.  Clements,  a 
Judge  thereof.    Dismissed. 

Mr.  H,  8.  Hepner  filed  a  brief  and  argued  the  cause  orally  in 
his  own  behalf. 

Mr.  E.  A.  Carleton,  appearing  in  behalf  of  Respondents,  filed 
a  brief  and  argued  the  cause  orally. 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

Petition  for  a  writ  of  supervisory  controL  The  petitioner,  who 
is  the  county  attorney  of  Lewis  and  Clark  county,  alleges,  in  sub- 
stance: That  heretofore  one  Powers  was  by  him  prosecuted  be- 
fore S.  W.  Langhorne,  a  justice  of  the  peace,  for  the  statutory 
offense  of  vagrancy;  that  Powers  entered  a  plea  of  guilty  and 
was  sentenced  to  serve  a  term  in  the  county  jail;  that  habeas 
corpus  proceedings,  in  behalf  of  said  Powers,  were  thereafter 
instituted  in  the   district    court  before   the   Honorable  J.  M. 
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Clements,  one  of  the  judges  thereof;  that  the  said  Judge  Clements 
is  prejudiced  against  the  state  of  Montana,  as  shown  in  vari- 
ous other  criminal  matters  in  which  he  has  given  greater  weight 
to  the  testimony  of  the  defendant  and  his  witnesses  than  to 
the  testimony  of  reputable  witnesses  on  the  part  of  the  state. 
It  may  be  gathered,  in  a  general  way,  from  the  petition,  that 
the  relator  assumes  that  the  said  judge  will  proceed  to  hear 
testimony  relating  to  what  occurred  in  the  justice  of  the  peace 
court  at  the  time  Powers  is  alleged  to  have  entered  his  plea 
of  guilty;  but  there  is  no  express  allegation  to  that  effect,  or 
any  allegation  that  the  judge  haa  ever  tried  a  question  of  fact 
in  a  habetis  corpus  proceeding.  It  may  also,  perhaps,  be  in- 
ferred from  the  petition  that  the  relator  at  the  time  he  filed 
the  same  had  no  objection  to  that  course  of  procedure,  but  that 
he  apprehends  a  decision  adverse  to  the  state,  on  account  of  the 
fact  that  in  other  criminal  actions  and  proceedings  the  judge 
has  shown  a  tendency  to  believe  the  testimony  of  the  defendant's 
witnesses  in  preference  to  that  of  witnesses  in  behalf  of  the  state. 
The  prayer  is  that  a  writ  of  supervisory  control  issue,  directing 
another  judge  to  hear  Powers'  petition. 

Respondents  have  interposed  a  motion  to  dismiss  the  proceed- 
ings. Several  grounds  are  urged;  but  the  most  comprehensive 
and  important  one  is  that  the  facts  set  forth  in  the  petition  are 
insufficient  to  justify  the  issuance  of  the  writ.  The  motion  must 
be  granted.  The  question  whether  the  court  or  judge  is  author- 
ized to  take  testimony  showing  that  Powers  did  or  did  not  actu- 
ally enter  a  plea  of  guilty  in  the  justice  of  the  peace  court  is  not 
before  us.  This  question  was  suggested  at  the  hearing  and  haa 
been  argued  in  the  briefs;  but  an  analysis  of  the  petition  con- 
vinces us  that  we  may  not  consider  it.  The  only  showing  made 
by  the  petition  is,  assuming  the  allegations  thereof  to  be  true, 
that  in  certain  other  criminal  matters  (it  is  not  alleged  whether 
they  were  actions  or  special  proceedings)  the  judge  has  shown  a 
tendency  to  give  credit  to  one  class  of  witnesses  over  another. 
This  court  cannot  undertake  to  regulate  his  judgment  in  this 
regard.    Such  matters  are  wholly  and  essentially  for  his  deter- 
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mination.  In  a  proper  case  we  may  review  his  decision ;  but  we 
cannot  dictate  what  it  shall  be  in  the  first  instance.  The  legis- 
lature has  not  provided  that  a  district  judge  may  be  disqualified 
by  the  state  in  a  habeas  corpus  proceeding  on  account  of  bias  or 
prejudice,  and  we  cannot  supply  the  omission.  If  Powers  is 
erroneously  discharged  from  custody,  the  action  of  the  court  or 
judge  may  be  corrected  by  this  court  in  the  manner  pursued  by 
the  relator  in  State  ex  rel.  City  of  Butte  v.  District  Court,  37 
Mont.  202,  95  Pac.  841 ;  but  we  cannot  anticipate  such  erroneous 
action.  The  presumption  is  that  the  district  court  and  the  judge 
thereof  will  proceed  correctly,  not  only  in  the  matter  of  final 
decision,  but  in  regard  to  questions  of  procedure  and  practice  as 
well. 
The  proceedings  are  therefore  dismissed. 

Dismissed. 

Mb.  Chief  Justice  Bbantly    and  Mb^  Jusnos  Hollowat 
concur. 


TIGGEMAN,  Appellant,  v.  MSZLAE,  Respondent. 

(No.  2,704.) 
(Submitted  October  27,  1909.    Decided  November  12,  1909.) 

[105  Pac.  77.] 

Mines  and  Mining — Adverse  Suit — Declaratory  Statements — 
Evidence — Forfeiture — Burden  of  Proof — Monuments  —  De- 
scription— Sufficiency. 

Mining  Claims — Metes  and  Bounds — Declarator7  Statement — Evidence. 

1.  While  section  1477,  Fifth  Biv.,  Compiled  Statutes  1887,— >the  stat- 
ute in  force  at  the  time  the  location  in  controversy  was  made, — ^did 
not  require  the  declaratory  statement  to  contain  a  description  of  the 
metes  and  bounds  of  the  claim,  yet  where  it  did  contain  such  a  descrip- 
tion, and,  the  monuments  having  entirely  disappeared,  there  were  not 
any  evidences  from  which  it  was  possible  to  determine  the  boundaries 
of  the  claim,  located  about  seventeen  years  before  the  controversy 
arose,  the  trial  court  did  not  err  in  holding  that  the  descriptive  calls 
of  distances  in  the  sworn  statement  were  controlling,  rather  than  the 
oral  testimony  of  the  locator  as  to  his  recollection  of  them. 
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Same — ^DiscoTery — SuiBciency. 

2.  A  discovery  shaft,  through  the  center  of  which  one  of  the  end  lines 
of  the  claim  ran,  was  sufficient  to  support  the  location;  and  the  fact 
that  an  adjoining  claim  was  thereafter  so  laid  out  as  to  overlap  the 
former  and  include  the  shaft,  could  not  impair  the  prior  location, 
but  operated  only  to  avoid  the  subsequent  location  to  the  extent  of  the 
conflict. 

Same — Discovery — ^When  Void. 

3.  A  lode  location,  the  discovery  upon  which  was  made  within  the 
boundaries  of  an  adjoining  prior  location,  was  void. 

Same — ^Forfeiture — ^Burden  of  Proof. 

4.  The  burden  of  proving,  by  clear  and  convincing  evidence,  the  for- 
feiture of  a  quartz  lode  mining  claim  for  nonperformance  of  the  annual 
representation  work,  rests  upon  him  who  alleges  it. 

Same — Discovery — When  Void. 

5.  Where  a  location  waa  based  upon  a  discovery  within  the  confines 
of  one  of  an  alleged  contiguous  group  of  three  claims,  and  therefore 
invalid,  the  question  whether  work  done  upon  one  of  the  group  repre- 
sented all  of  them  was  of  no  concern  to  the  locator  of  the  invalid 
claim. 

Same — ^Declaratory  Statement — ^Description  of  Claim — Sufficiency. 

6.  A  description  of  a  lode  mining  claim,  in  the  declaratory  statement, 
with  reference  to  natural  objects  or  permanent  monuments,  which,  when 
reasonably  construed,  in  view  of  the  surrounding  circumstances,  im- 
parts notice  to  subsequent  locators  that  the  particular  portion  of 
ground  has  been  located,  is  sufficient  for  the  purpose  of  identification. 

Same. 

7.  A  declaratory  statement  referred,  among  other  things,  to  a  race- 
track, a  Uttle  over  a  mUe  from  the  location,  as  a  means  of  identifica- 
tion. The  track  at  that  time  (about  seventeen  years  before  trial  of 
an  adverse  suit)  was  an  inclosed  and  substantial  structure,  and  its 
location  was  then,  as  well  as  after  its  removal  and  when  the  trial  was 
had,  well  known*  Held,  that  the  trial  court  did  not  err  in  its  decision 
that  the  reference  was  sufficient. 

Appeal  from  District  Court,  Silver  Bow  County;  Oeo.  M. 
Bourquin,  Judge, 

Action  by  John  H.  Tiggeman  against  George  Mrzlak.  Prom 
a  judgment  in  part  for  plaintiff,  and  from  an  order  denying 
him  a  new  trial  he  appeals.    Modified  and  affirmed. 

There  was  a  brief  and  oral  argument  by  Mr,  E.  B.  HoweU, 
and  Mr.  L,  P.  ForesteU,  in  behalf  of  Appellant. 

Patented  and  unpatented  adjoining  claims  are  monuments  and 
so  are  mining  shafts.  And  such  a  monument  is  sufficient  to 
identify  a  claim.  ( Upton  v.  Larhin,  7  Mont.  449,  17  Pac.  728 ; 
see,  also,  Oarfield  etc.  Min.  Co.  v.  Hammer,  6  Mont.  53,  8  Pac. 
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153 ;  Hammer  v.  Oarfield  etc.  Min.  Co.,  130  U.  S.  291,  9  Sup. 
Ct.  548,  32  L.  Ed.  964 ;  Riste  v.  Mortan,  20  Mont.  139,  49  Pae. 
656;  Dillon  v.  Bayliss,  11  Mont.  171,  27  Pac.  725;  Gamer  y. 
Olenn,  8  Mont.  371,  20  Pac.  654.)  Posts  are  permanent  monu- 
ments. (Credo  Min.  Co.  v.  Highland  Min.  Co.,  95  Fed.  911.) 
A  pile  of  rocks  and  stakes,  two  or  three  inches  in  diameter,  is  a 
sufficient  compliance  (Tem^scal  Oil  Co.  v.  Salcido,  137  Cal.  211, 
69  Pae.  1010),  as  is  also  a  blazed  tree.  {Allen  v.  Dunlap,  24 
Or.  236,  33  Pac.  675.) 

Plaintiff  proved  that  he  was  in  possession  of  the  ground  in 
controversy  for  more  than  ten  years  prior  to  the  date  of  the 
defendant's  alleged  locations,  claiming  the  same  under  his  lo- 
cations, continuously,  and  had  worked  the  same.  He  was  there- 
fore entitled  to  a  patent  to  the  ground.  {Belk  v.  Meagher,  104 
U.  S.  279,  26  L.  Ed.  735 ;  Altoona  Quicksilver  Min.  Co.  v.  Integral 
Min.  Co.,  114  Cal.  105,  45  Pac.  1047 ;  Harris  v.  Equator  Min.  Co., 
8  Fed.  863,  3  McCrary,  14;  Farrell  v.  Lockhart,  210  U.  S.  142, 
28  Sup.  Ct.  681,  53  L.  Ed.  994.) 

Mr.  George  F.  Shelton,  and  Mr.  Charles  A.  Buggies,  filed  a 
brief  in  behalf  of  Respondent ;  oral  argument  by  Mr.  Buggies. 

The  validity  of  all  of  the  three  locations  claimed  by  the  plain- 
tiff may  be  seriously  questioned,  for  the  reason  that  no  hona  fide 
reference  was  made  in  any  of  the  location  notices  to  any  natural 
objects  or  permanent  monuments,  so  as  to  show  a  compliance 
with  section  2324  of  the  Revised  Statutes  of  the  United  States. 
The  failure  to  name  a  natural  object  or  permanent  monument 
cannot  be  aided  by  evidence  aliunde,  and  in  the  absence  of  such 
reference  in  the  recorded  notice  the  location  is  void.  (Drum- 
mond  V.  Long,  9  Colo.  538,  13  Pac.  543.) 

Unless  claims  are  contiguous,  the  provisions  of  section  2324, 
United  States  Revised  Statutes,  allowing  work  on  one  claim  to 
represent  other  claims  held  in  common  ownership,  do  not  apply. 
{Chambers  v.  Harrington,  111  U.  S.  353,  4  Sup.  Ct.  428,  28  L. 
Ed.  452;  Jackson  v.  Boby,  109  U.  S.  444,  3  Sup.  Ct.  301,  27  L. 
Ed.  990;  8i.  L.  Smelting  etc.  Co.  v.  Kemp,  104  U.  S.  636,  26 
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L.  Ed.  875;  Power  v.  8la  (1900),  24  Mont.  243,  61  Pac.  468.) 
Where  a  claimant  seeks  to  show  that  work  done  on  one  of  sev- 
eral mining  claims  is  done  to  represent  them  all,  he  must  posi- 
tively show  that  such  work  and  expenditure  on  the  one  is  actu- 
ally for  the  benefit  of  all.  {Jackson  v.  Roby,  supra;  Chambers 
V.  Harrington,  111  U.  S.  350,  4  Sup.  Ct.  428,  28  L.  Ed.  452.) 
The  plaintiff  actually  never  showed  the  existence  of  a  vein  that 
would  justify  a  location  of  the  three  claims  along  a  supposed 
common  vein,  let  alone  his  failure  to  show  that  work  on  the 
Walstadde  would  serve  to  benefit  the  Gold  Star  and  the  Black 
Cloud.  An  imaginary  or  conjectural  existence  of  a  vein  or  lode 
is  not  sufficient  to  found  a  location.  {King  v.  Amy  etc.  Min. 
Co.,  152  U.  S.  227,  14  Sup.  Ct.  510,  38  L.  Ed.  419.) 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

The  defendant,  claiming  to  be  the  owner  of  mining  ground 
situated  in  Summit  Valley  unorganized  mining  district,  in  Sil- 
ver Bow  county,  under  locations  designated  as  the  Vienna  and 
Croatian  quartz  lodes,  made  his  applications  to  the  United  States 
for  patents  therefor  through  the  land  office  at  Helena.  The 
plaintiff,  claiming  a  prior  right  to  portions  of  the  ground  under 
each  of  three  locations  designated  as  the  Walstadde,  Gold  Star, 
and  Black  Cloud,  brought  this  action  to  determine  the  right  to 
the  possession  of  the  portions  in  controversy  in  pursuance  of  the 
requirements  of  the  federal  statute.  The  defendant's  claims 
were  located  on  August  6,  1902,  and  both  declaratory  statements 
were  recorded  on  October  4th.  Subsequently  two  amended  lo- 
cations for  each  claim  were  made  and  recorded,  the  last  being 
recorded  on  February  26  and  28,  1907,  respectively.  The  pur- 
pose of  the  amendments  was  to  supply  with  more  definiteness  the 
recitals  required  by  the  Montana  statute.  The  plaintiff's  loca- 
tions were  all  made  on  November  5,  1891.  The  declaratory 
statements  were  recorded  on  November  18th,  in  the  following 
order,  as  shown  by  the  file-marks  of  the  clerk  and  recorder; 
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The  Black  Cloud  first,  the  Gold  Star  second,  and  the  Walstadde 
third. 

The  evidence  introduced  by  the  parties  was  confined  to  two 
issues  made  by  the  pleadings,  to-wit:  Whether  the  acts  done 
by  the  plaintiff  in  the  way  of  marking  the  boundaries,  and  the 
references  made  in  the  declaratory  statements  to  natural  objects 
or  permanent  monuments  to  identify  the  claims,  were  a  suffi- 
cient compliance  with  the  federal  statute  (U,  S.  Comp.  Stats. 
1901,  sec.  2324)  to  render  his  locations  valid;  and  whether  they 
were  subject  to  forfeiture  and  relocation  by  the  defendant  be- 
cause the  required  representation  work  had  not  been  done  upon 
them  for  the  year  1901.  The  subjoined  plat  is  explanatory  of 
the  contentions  of  the  parties. 


The  plaintiff's  claims  lie  easterly  and  westerly  along  a  ridg^, 
or  backbone,  on  the  west  slope  of  the  mountain.  The  general 
course  of  the  vein  in  the  Walstadde  is  indicated  by  the  line  of 
the  tunnel,  and  is  supposed  to  traverse  all  of  the  claims.  De- 
fendant's claims  lie  on  the  southerly  slope  of  the  ridge.  All  the 
representation  work  done  by  plaintiff  prior  to  the  location  of 
defendant's  claims  had  been  done  through  a  shaft  and  drift  upon 
the  Walstadde,  near  the  point  marked  **Disc.  Shaft";  the  pur- 
pose being,  as  he  stated,  to  develop  and  exploit  all  the  claims 
from  this  point  as  a  contiguous  group.  After  this  time  he  con- 
verted the  drift  into  a  tunnel  by  driving  it  to  the  surface  toward 
the  west.  The  shaft  has  since  then  been  used  for  the  purpose 
of  ventilation  only.  At  the  time  of  the  trial  the  tunnel  had  been 
driven  into  the  mountain  toward  the  east,  to  the  extent  of  several 
hundred  feet.  With  reference  to  the  location  of  plaintiff's 
claims  after  a  discovery  had  been  made  upon  each  of  them,  his 
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own  testimony  showed — ^and  in  this  particular  he  is  supported 
by  the  recitals  in  the  declaratory  statements  and  the  file-marks 
thereon — ^that  he  proceeded  as  follows :  Beginning  with  the  dis- 
covery on  the  Black  Cloud  he  measured  with  a  tape-line  500  feet 
along  the  strike  of  the  vein  toward  the  west,  thus  fixing  the  end 
line  of  the  claim  in  that  direction.  Having  determined  the  lo- 
cation of  this  line,  he  then  proceeded  to  place  his  corner  posts 
so  as  to  make  the  claim  600  feet  in  width  and  1,500  feet  in 
length,  beginning  his  measurement  from  the  middle  point  of  the 
west  end  line.  He  then  located  the  Gold  Star,  beginning  his 
measurements  from  the  point  at  the  west  end  of  the  claim, 
marked  on  the  plat  ''Disc.  Shaft,"  taking  the  full  distance  of 
300  feet  on  either  side  of  the  vein,  and  1,500  feet  along  its  strike, 
supposing  the  west  end  line  of  the  Black  Cloud  to  be  a  common 
line  with  the  east  end  line  of  the  Gold  Star.  The  course  pur- 
sued with  the  Walstadde  was  substantially  identical  with  that 
pursued  with  the  Black  Cloud.  In  the  declaratory  statement 
of  the  Black  Cloud  the  vein  is  described  as  extending  in  an  east- 
erly and  westerly  direction,  and  the  portion  of  it  claimed  is 
500  feet  in  a  westerly  direction  from  center  of  discovery  shaft, 
and  1,000  feet  in  an  easterly  direction.  The  boundaries  are 
stated  as  follows:  "Beginning  at  the  discovery  shaft,  then  500 
feet  west,  then  300  feet  south  to  a  post,  then  1,500  feet  east 
to  a  post,  then  600  feet  north  to  a  post,  then  1,500  feet  west  to 
a  post,  then  300  feet  south,  to  place  of  beginning."  The  claim 
is  described  as  being  situated  in  Summit  Valley  mining  district. 
Silver  Bow  county,  about  one  and  one-half  miles  east  from  the 
racetrack,  with  the  Whippoorwill  claim  adjoining  it  on  the 
north.  In  the  declaratory  statement  of  th6  (Jold  Star  the 
boundaries  are  described  as  in  that  of  the  Black  Cloud;  the 
initial  course  being  300  feet  south  from  the  discovery  shaft. 
The  direction  of  the  vein  is  the  same.  Reference  is  made  to  the 
racetrack,  at  a  distance  of  one  and  one-quarter  miles  to  the  west, 
to  the  Bob  White  claim  on  the  north,  and  to  the  Walstadde  on 
the  west.  In  the  declaratory  statement  of  the  Walstadde  the 
claim  is  for  800  feet  of  the  vein  easterly  from  the  discovery 
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shaft  and  700  feet  westerly.  The  initial  course  is  given  as  750 
feet  from  the  discovery,  southwest*  to  a  post.  Prom  this  x>oint 
the  lines  are  mentioned  in  the  same  order  as  in  the  other  state- 
ments. Reference  is  made  to  the  Silver  Cliff  claim  on  the  north, 
and  to  the  racetrack  at  a  distance  of  one  and  one-quarter  miles 
to  the  west.  Plaintiff  testified  that  he  marked  the  boundaries 
of  all  the  claims  with  substantial  jtosts  set  in  the  ground,  one  at 
each  of  the  four  comers  of  each  claim.  His  testimony  and  that 
of  other  witnesses  further  showed  that,  when  he  came  to  make 
his  survey  in  order  to  prepare  his  adverse  claim,  there  were  no- 
monuments  on  the  ground,  nor  any  evidences,  except  the  dis- 
covery shafts  upon  each  of  the  claims,  from  which  it  was  possible 
to  ascertain  the  boundaries,  and  that,  by  following  the  calls  in 
the  declaratory  statements,  there  would  be  found  between  the 
east  end  line  of  the  Oold  Star  and  the  Black  Cloud  a  vacant 
space  of  about  75  feet,  and  that  the  Walstadde  would  overlap 
the  west  end  of  the  Gold  Star  to  a  distance  of  more  than  100 
feet,  thus  including  the  discovery  of  the  Gtold  Star.  To  meet 
this  difficulty,  the  surveyor  permitted  the  plaintiff  to  point  out 
the  positions  of  the  comer  posts  as  he  recollected  them,  and 
made  the  survey  accordingly,  with  the  result  that  the  Black 
Cloud  was  shifted  to  the  west  in  its  entirety  a  sufficient  distance 
to  constitute  its  west  end  line  a  common  line  between  it  and  the 
Oold  Star;  and  the  Walstadde  was  shortened  on  the  east  so  ns 
to  exclude  the  discovery  of  the  Gold  Star.  This  claim  and  the 
Black  Cloud  were  thus  made  each  the  full  length  of  1,500  feet 
and  the  three  together  a  contiguous  group.  While  there  wa* 
some  conflict  in  the  evidence  as  to  the  work  done  by  plaintiff  in 
1901,  the  foregoing  facts  are  not  substantially  controverted. 

The  court  did  not  make  formal  findings.  In  the  judgment-roll 
and  the  decree  we  find  the  following  under  the  designation  of 
"Court's  Decision":  **In  this  action,  heretofore  tried  by  the 
court,  the  court  finds  for  the  plaintiff  for  his  Walstadde  lode 
claim,  for  all  x>ortions  of  his  Gold  Star  and  Black  Cloud  lode 
claims  not  in  conflict  with  defendant's  claims,  and  for  that 
portion  of  his  Black  Cloud  lode  claim  in  conflict  with  defend* 
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ant's  claim  lying  east  of  a  line  drawn  parallel  with  the  west  end 
line  of  his  said  Black  Cloud  claim  at  a  point  500  feet  west  of  the 
center  of  the  discovery  shaft  of  said  Black  Cloud  claim.  And 
in  all  else  the  court  finds  for  defendant.  And  therefrom  the 
•court  concludes  that  each  party  is  entitled  to  a  decree  for  re- 
covery by  each  party  of  their  respective  claims,  as  in  the  above 
findings  indicated."  A  decree  was  rendered  and  entered  in 
conformity  with  this  decision.  The  plaintiff  has  appealed  from 
the  decree  and  an  order  denying  his  motion  for  a  new  trial. 

It  is  apparent  from  the  decision  that  the  court  found  in  favor 
of  the  plaintiff  upon  all  the  issues,  so  far  as  concerns  the  Wal- 
stadde  claim  as  well  as  the  Black  Cloud,  except  as  to  the  portion 
in  conflict  between  the  latter  and  the  Croatian  west  of  the  west 
end  line  of  the  Black  Cloud,  placed  as  indicated  by  the  recitals 
in  the  Black  Cloud  declaratory  statement,  and  that,  as  to  the 
•Gold  Star,  it  found  in  favor  of  the  defendant.  This  conclusion 
necessarily  implied  a  finding  against  the  defendant  upon  his 
plea  of  forfeiture.  The  question  submitted  to  us  is  whether  the 
•evidence  justifies  the  findings  in  so  far  as  they  affect  the  validity 
of  the  Gk)ld  Star  location. 

The  theory  upon  which  the  court  proceeded  as  to  the  Wal- 
stadde  was  that  the  boundary  monuments  had  disappeared,  and 
that  the  testimony  of  the  plaintiff  as  to  their  original  location 
was  not  altogether  satisfactory,  and  hence  that  the  descriptive 
calls  of  distances  in  the  declaratory  statement  were  so  far  con- 
trolling that  this  claim  must  be  measured  along  the  vein  for 
the  full  length  of  1,500  feet.  As  to  the  courses  to  be  observed, 
the  theory  was  that  the  terms  ** easterly,"  ** westerly,"  and 
*** north,"  and  ** south"  were  to  be  construed  as  denoting  any 
course  nearer  to  the  east  and  west,  etc.,  than  to  the  other  cardi- 
nal points  of  the  compass,  and  that  in  fixing  them  the  surveyor 
properly  took  into  consideration  the  course  of  the  vein  as  stated 
in  the  declaratory  statements.  Having  adopted  the  theory  as 
to  the  distances,  and  assuming  that  the  Walstadde  was  located 
first  in  order,  the  result  necessarily  was  that  the  Gold  Star  loca- 
tion was  void  because  the  discovery  made  for  it  was  within  the 
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boundaries  of  the  Walstadde.  Proceeding  upon  the  same  theory, 
with  reference  to  the  Black  Cloud,  the  conclusion  was  reached  that, 
inasmuch  as  the  surveyor  had  shifted  it  as  an  entirety  toward  the 
west  so  as  to  make  it  cover  a  distance  of  more  than  500  feet  along 
the  vein  west  of  the  discovery  shaft,  the  ground  thus  included 
should  be  excluded  because  it  was  not  within  the  boundaries  of 
the  claim  as  originally  located.  While  this  is  not  altogether  clear 
from  the  decision  itself,  it  is  made  so  by  a  memorandum  opinion 
filed  in  the  case,  which,  though  not  a  part  of  the  record  and  not 
properly  in  the  transcript,  is  referred  to  by  counsel  for  both 
sides  as  explanatory  of  the  decision.  Even  so,  how,  after  -adopt- 
ing the  theory  it  did,  the  court  awarded  to  the  plaintiflp  any  por- 
tion of  the  ground  covered  by  the  Gold  Star,  it  is  impossible  to 
understand ;  for,  if  the  location  of  this  claim  was  invalid  because 
the  discovery  supposed  to  have  been  made  on  it  was  entirely 
without  its  boundaries,  the  ground  covered  by  it  was  vacant  for 
all  purposes,  and  could  not  properly  be  adjudged  to  belong  to  the 
plaintifif. 

We  think  the  theory  adopted  by  the  court  as  to  the  proper 
mode  of  determining  the  boundaries  was,  speaking  generally, 
oorrect,  and  counsel  do  not  seem  to  question  it.  The  statute  in 
force  in  this  state  at  the  time  the  plaintiff's  locations  were  made 
did  not  require  the  declaratory  statement  or  notice  of  location 
recorded  to  contain  a  description  of  the  claim  by  metes  and 
bounds.  (Comp.  Stats.  1887,  Fifth  Div.,  sec.  1477;  Upton 
V.  Larkin,  7  Mont.  449,  17  Pac.  728.)  Yet,  where  it  does  con- 
tain such  a  description,  it  is  safer  to  accept  the  sworn  statements 
of  the  claimant,  made  contemporaneously  with  the  acts  done  by 
him,  as  to  what  he  did,  rather  than  his  mere  recollection  of 
them  many  years  afterward.  And  this  is  not  an  unreasonable 
rule,  because  the  presumption  is  that  statements  so  made  at  or 
near  the  time  of  the  location,  and  when  there  was  no  contro- 
versy over  the  right  involved,  are  more  likely  to  be  true.  In 
Vpion  V.  Larkin,  supra,  the  locator,  however,  was  held  not  con- 
clusively bound  by  the  monuments  described  in  his  statement. 
There  the  statement  referred  to  pine  trees  as  the  monuments 
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marking  two  of  the  comers  of  the  claim,  whereas  the  evidence 
showed  that  these  monuments  were  stakes.  This  holding  pro- 
ceeded upon  the  theory  that,  since  the  statute  did  not  require 
any  description  by  metes  and  bounds,  it  was  a  question  for  the 
jury,  upon  all  the  evidence,  whether  the  statute  had  been  com- 
plied with ;  but,  where  the  monuments  have  disappeared  entirely, 
we  do  not  see  why  the  rule  adopted  by  the  trial  court  is  not 
based  upon  a  just  principle,  and  is  entirely  reasonable.  And  if 
the  measurements  are  made  from  points  clearly  fixed  by  the 
evidence,  for  illustration,  from  the  discovery  shafts,  as  was  done 
here,  and  as  to  the  location  of  which  there  was  no  substantial 
controversy,  and  along  the  general  course  of  the  lead,  so  that 
no  encroachment  is  made  upon  adjacent  ground,  there  seems  to 
be  no  substantial  reason  why  the  area  so  ascertained  should  not 
be  awarded  to  the  claimant  as  against  a  subsequent  conflicting 
location ;  otherwise  a  locator  must  be  held  bound  at  his  peril  to 
keep  in  place  his  original  monuments  or  supply  others  when 
they  have  been  removed.  Since  it  was  apparent  that  the  sur- 
veyor  in  measuring  the  end  lines  took  the  statements  of  the 
plaintiff  designating  the  position  of  the  comer  posts,  and,  by 
making  the  survey  accordingly,  reduced  the  Walstadde  and 
Gold  Star  end  lines  somewhat  in  length,  the  court  properly  con- 
cluded this  deviation  from  the  calls  in  the  statements  furnished 
the  defendant  no  ground  for  complaint. 

But  in  our  opinion  the  court  erred  in  determining  the  order 
in  which  the  locations  were  made,  and  thus  worked  out  an  er- 
roneous  result  in  the  application  of  the  rule.  There  is  no  con- 
troversy in  the  evidence  that  the  Black  Cloud  location  was  made 
first,  the  Gold  Star  second,  and  the  Walstadde  last.  The  west 
end  line  of  the  first  was  properly  fixed  at  500  feet  along  the 
vein  west  of  the  discovery  shaft  according  to  the  first  call  in 
the  statement.  This  was  correct;  otherwise,  this  claim  would 
have  included  ground  not  covered  by  it  as  originally  located. 
The  same  course  should  have  been  pursued  with  the  Gold  Star. 
The  evidence  showed  that  the  west  end  line  was  run  through 
the  center  of  the  discovery  shaft,  as  recited  in  the  statements 
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This  was  safficient  to  support  a  location.  (Upton  ▼.  Larkin, 
supra.)  This  being  the  condition,  the  location  was  valid  when 
completed,  thus  fixing  the  west  end  line  of  the  claim.  The  fact 
that  the  WaUtadde  was  thereafter  so  laid  out  in  length  as  to 
overlap  the  west  end  line  of  the  claim  and  include  the  discovery, 
operated  only  to  avoid  that  claim  to  the  extent  of  the  conflict, 
and  could  not  impair  the  Grold  Star.  The  court  disregarded 
the  evidence  in  this  connection.  Hence  the  erroneous  conclu- 
sion was  reached  that  the  Gk)ld  Star  location  was  void,  whereas^ 
if  any  of  the  claims  were  to  be  held  valid,  this  by  the  same  rule 
should  likewise  have  been  held  valid.  From  this  point  of  view — 
and  under  the  circumstances  of  this  case  we  think  it  the  proper 
one — ^the  Croatian  location  should  have  been  held  void,  because 
the  discovery  upon  which  it  was  made  is  within  the  boundaries 
of  the  Gold  Star. 

Upon  the  evidence,  the  finding  that  there  was  no  forfeiture  as 
to  the  "Walstadde  in  1901  was  proper.  The  burden  was  upon 
the  defendant  to  establish  his  allegation  on  this  subject  by  clear 
and  convincing  evidence.  {Sirasburger  v.  Beecher,  20  Mont. 
143,  49  Pac.  740;  Copper  Mt.  Min.  Co.  v.  Butte  &  C.  Co.,  39  Mont. 
487,  104  Pac.  540.)  This,  in  our  opinion,  he  failed  to  do. 
The  evidence  was  directed  to  the  inquiry  whether  any  work 
was  done  upon  the  Walstadde  through  the  shaft  and  drift  dur- 
ing 1901,  and  whether,  if  done,  it  tended  to  develop  the  Gold 
Star  and  Black  Cloud  as  a  part  of  a  consolidated  claim  or  con- 
tiguous group.  The  court  answered  both  inquiries  in  the  affirma- 
tive. As  to  the  Gold  Star,  the  finding  was  clearly  correct.  Since 
the  Black  Cloud  is  not  contiguous  to  the  Gold  Star,  it  might 
well  be  contended  that  this  work  did  not  represent  it;  but  be 
this  as  it  may,  the  Croatian  location,  being  void  because  not 
based  upon  a  valid  discovery,  it  is  immaterial  for  present  pur- 
poses whether  the  Black  Cloud  had  been  represented  or  not.  It 
could  be  held  forfeited  only  upon  the  theory  that  the  Croatian 
location  was  valid,  which,  as  we  have  seen,  was  not , the  case. 

The  point  is  made  by  counsel  for  defendant  that  there  is  no 
reference  in  the  declaratory  statement  of  the  Gold  Star  to  a 
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natural  object  or  permanent  monument  sufficient  to  identify  it ; 
and  hence  that  the  court  should  have  held  the  location  void  in 
any  event.  Disregarding  the  references  to  the  Bob  White  claim 
on  the  north,  and  the  Walstadde  on  the  west,  the  reference  to 
the  racetrack  is,  under  the  evidence,  sufficient  to  identify  it.  At 
the  time  the  location  was  made,  what  was  then  known  as  the 
racetrack  inclosure  waa  apparently  a  well-known  and  permanent 
structure  about  one  and  one-fourth  miles  to  the  west.  It  has. 
since  been  removed;  but  the  evidence  tends  to  show  that  the 
location  occupied  by  it  was  then,  and  still  is,  well  known.  The 
same  reference  is  made  in  the  Walstadde  declaratory  statement* 
The  court  evidently  regarded  it  as  sufficient;  for  the  evidence 
tends  to  show  that  the  Silver  Cliff  claim,  mentioned  in  the  de- 
scription of  the  location,  was  not  a  valid  subsisting  claim  when 
plaintiff  made  his  locations.  So  the  Bob  White  claim,  men- 
tioned in  the  Gk)ld  Star  declaratory  statement,  seems  to  have  been: 
an  abandoned  claim.  This  reference  may  be  omitted  entirely,, 
as  may  also  the  reference  to  the  Walstadde,  since  it  became  a. 
permanent  monument  only  from  the  date  of  the  record;  and 
still  it  was  a  question  for  the  court  to  determine  from  all  the  evi- 
dence whether  the  reference  to  the  racetrack  was  sufficient.  The 
rule  applicable  is  that  if  by  any  reasonable  construction,  in  view 
of  the  surrounding  circumstances,  the  language  employed  in  the 
description  will  impart  notice  to  subsequent  locators  that  the 
particular  portion  of  ground  in  question  h^  been  located,  it  is 
sufficient.  The  cases  illustrating  the  liberality  of  its  application, 
are  numerous.  {Flavin  v.  Mattingly,  8  Mont.  242,  19  Pac.  384 ;. 
Upton  V.  Larkin,  7  Mont.  449,  17  Pac.  728;  Garfield  M,  &  M^ 
Co.  V.  Hammer,  6  Mont.  53,  8  Pac.  153 ;  Riste  v.  Morton,  20  Mont. 
139,  49  Pac.  656 ;  Gamer  v.  Gle7in,  8  Mont.  371,  20  Pac.  654  ,•: 
Bramlett  v.  Flick,  23  Mont.  95,  57  Pac.  869 ;  Farmington  Gold 
Min.  Co.  V.  Bhymney,  20  Utah,  363,  77  Am.  St.  Rep.  913,  58  Pac. 
832;  Morrison  v.  Began,  8  Idaho,  291,  67  Pac.  955;  Hammer  v. 
Garfield  M.  cfe  M.  Co.,  130  U.  S.  291,  9  Sup.  Ct.  548,  32  L.  Ed. 
964.) 
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The  findings  should  have  been  for  the  plaintiff  generally  and 
a  decree  entered  adjudging  his  rights  accordingly.  It  is  not  nec- 
essary, however,  to  direct  a  new  trial.  The  cause  is  remanded 
to  the  district  court  to  modify  the  findings  and  decree  to  make 
them  conform  to  the  conclusions  stated  herein. 

Modified. 

Mb.  JusncB  Shfth  and  Mb.  Justice  Hollowat  concur. 


BEAN,  Respondent^  v.  MISSOULA  LUMBER  CO.,  Appellant. 

(No.  2,712.) 
(Submitted  October  30,  190d.    Decided  November  13,  1909.). 

[104  Pac.  869.] 

Contracts — Breach — Trial — Continuance — District  Judges — Dis- 
qualification — Change  of  Venue — Waiver — Evidence — Hear- 
say — Directed  Verdict. 

Trial — Continiiance — ^Absent  Witness — ^Insufficient  Showing  of  Diligence. 

1.  A  continuance  asked  for  by  defendant  on  the  ground  that  one  of 
its  material  witnesses,  who  then  was,  and  for  some  months  before  had 
been,  a  nonresident  of  the  state,  was  unable  to  attend  on  account  of 
illness,  was  properly  denied,  where  the  cause  ]|ad  been  at  issue  for 
several  months  and  where  the  moving  party  had  failed  to  make  any 
showing  of  diligence  to  secure  the  evidence  of  the  witness  by  deposi- 
tion. 

Same — Disqualification  of  Judges — Change  of  Venue — ^Waiver. 

2.  Where  defendant  had  filed  an  affidavit  disqualifying  a  district 
judge,  and  with  it  a  motion  that  the  cause  be  transferred  to  some  other 
district  for  trial  (which  motion,  however,  had  never  been  called  to  the 
attention  of  the  judge  for  official  action),  but  thereafter  permitted  it 
to  be  set  for  hearing  in  the  court  in  which  it  was  commenced,  and  then 
consented  to  having  it  reset,  knowing  that  arrangements  were  being 
made  to  call  in  a  judge  from  another  district,  and  upon  the  arrival 
of  such  judge  asked  for  a  postponement  because  of  the  absence  of  a 
witness,  without  referring  to  the  motion  to  transfer,  it  waived  the  right 
to  have  the  cause  transferred  and  could  not  thereafter  assert  that  the 
judge  who  tried  it  was  without  jurisdiction. 

Same — Evidence — Exclusion — Bill  of  Exceptions — ^Record. 

3.  The  action  of  the  court  in  excluding  a  letter  offered  in  evidence  will 
not  be  reviewed  unless  the  writing  is  incorporated  in  a  bill  of  except 
tions. 
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Same — Evidence — Motion  to  Strike — Discretion. 

4.  Obiter:  The  district  court  may,  in  its  discretion,  strike  out  incom- 
petent evidence  which  had  been  admitted  without  objection. 

Same — Evidence — Hearsay — Timely  Objection. 

5.  An  affidavit  of  counsel,  made  in  support  of  a  motion  for  a  continu- 
ance (which  was  denied),  averring  the  facts  to  which  an  absent  witness 
would  testify  if  present,  was  incompetent,  as  hearsay,  in  the  absence 
of  an  admission  by  the  adverse  party  that,  the  witness  would  testify 
as  alleged;  and  an  objection  to  its  admissibility,  after  it  had  been 
partially  read,  was  timely. 

Same — Evidence— Erroneous  Admission — Curing  Error. 

6.  Where  the  only  evidence  offered  in  behalf  of  defendant  was  an 
affidavit,  which  was  incompetent  as  hearsay,  and  an  objection  to  which 
had  been  erroneously  overruled,  the  court's  action,  in  subsequently  di- 
recting a  verdict  in  favor  of  plaintiff,  was  equivalent  to  striking  it  out 
and  cured  the  error  theretofore  committed  in  overruling  the  objection; 
hence  defendant  suffered  no  prejudice. 

Same — Directing  Verdict — When  Proper. 

7.  Where  the  evidence  of  the  plaintiff  in  support  of  his  claim  was 
clear  and  satisfactoxy,  and  that  of  defendant  consisted  of  an  affidavit 
which  was  hearsay,  a  case  was  presented  in  which,  under  section  6761, 
Revised  Codes,  the  court  was  authorized  to  direct  a  verdict  in  plaintiff's 
favor. 

• 

Appeal  from  District  Court,  RavalU  County;  J.  M.  Clements, 
Judge  of  the  First  Judicial  District,  presiding. 

Action  by  D.  V.  Bean  against  the  Missoula  Lumber  Company. 
From  a  judgment  for  plaintiff,  and  an  order  denying  its  motion 
for  a  new  trial,  defendant  appeals.     Affirmed. 

The  cause  wafi  submitted  on  briefs  of  counsd. 

Mr,  Edward  C.  Mulroney,  for  Appellant. 

Mr.  B.  A,  0  'Hara,  for  Respondents 

ME.  CHIEF  JUSTICE  BRANTLT  delivered  the  opinion  of 
the  court. 

On  August  11,  1905,  the  plaintiff  and  defendant  entered  into 
a  contract  in  writing,  by  the  terms  of  which  the  plaintiff  agreed 
to  sell  and  deliver  to  the  defendant  on  board  of  cars  at  his  mill 
sawed  pine  lumber  at  stipulated  prices  per  thousand,  according 
to  specified  dimensions.  The  amount  to  be  so  delivered  was  6,000,- 
000  feet    Among  other  things,  it  was  stipulated  that  shop  and 
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clear  lumber  should  be  loaded  directly  from  the  saw,  but  in  case 
a  full  car  of  this  quality  could  not  be  obtained  at  any  one  time, 
and  it  became  necessary  to  wait  for  it  to  accumulate,  it  was  in 
the  meantime  to  be  so  piled  that  it  would  not  mold  and  become 
discolored.  On  lumber  of  this  quality  so  piled  during  any  month 
the  defendant  was  to  advance  to  plaintiff  $5  per  thousand  on 
the  twentieth  day  of  the  month  following.  For  all  lumber  actu- 
ally shipped  prior  to  the  twentieth  day  of  each  month  the  defend- 
ant was  to  pay  in  full  on  that  date,  less  any  advances  made 
upon  lumber  piled.  As  a  cause  of  action  it  is  alleged  that,  in 
pursuance  of  the  contract,  plaintiff,  between  November  30,  1905, 
and  February  6,  1906,  made  shipments  from  time  to  time  of 
lumber  of  the  dimensions  and  quality  required,  the  value  of 
which,  at  the  prices  stipulated,  was  $1,050.52;  that  all  of  the 
shipments  so  made  were  accepted  and  received  by  defendant,  but 
that  it  failed  and  refused,  and  still  fails  and  refuses,  to  pay*  to 
the  plaintiff  the  amount  due  thereon,  or  any  part  thereof,  though 
demand  has  been  made  for  payment.  Judgment  is  demanded 
for  this  amount  and  for  costs. 

The  answer  admits  the  execution  of  the  contract,  but  denies 
all  the  other  material  allegations  in  the  complaint.  It  is  then 
alleged  by  way  of  counterclaim  that  on  or  about  February  6, 
1906,  the  plaintiff,  without  just  cause  and  without  the  fonsent 
of  the  defendant,  refused  to  carry  out  the  contract,  and  now  re- 
fuses to  complete  it  by  continuing  shipments;  that  up  to  that 
time  the  defendant  faithfully  observed  all  its  terms  and  stipu- 
lations, and  now  stands  ready  and  willing  to  fulfill  all  of  its  obli- 
gations thereunder;  and  that,  by  reason  of  plaintiff's  breach 
of  the  terms*  thereof  by  him  to  be  kept  and  performed,  the  de- 
fendant has  been  compelled  to  buy  lumber  from  other  mills  at 
much  higher  prices,  whereby  it  has  suffered  a  loss  of  $12,066.64. 
Judgment  is  demanded  for  this  amount.  There  was  issue  by  re- 
ply. Plaintiff  had  verdict  and  judgment.  Defendant  has  ap- 
pealed from  the  judgment  and  an  order  denying  its  motion  for 
a  new  trial. 

Mont.,  Vol.  40—3 
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1.  Contention  is  made  that  the  court  erred  in  refusing  to  grant 
to  defendant  a  postponement  of  the  trial  because  of  the  absence 
of  one  Wendorf ,  a  witness  who  was  expected  to  be  present  and 
testify  in  defendant's  favor.  The  application  was  made  upon 
affidavit  by  defendant's  counsel.  Besides  setting  forth  the  facts 
to  which  the  witness  would  testify,  the  affidavit  shows  that  the 
witness  was  a  resident  of  the  state  of  Idaho ;  that  he  was  then 
in  that  state  and  had  been  for  some  months ;  that  he  was  the  only 
witness  who  could  testify  to  the  facts  set  forth ;  that  the  defend- 
ant expected  to  have  him  present,  but  that,  after  the  cause  was 
set  for  trial,  counsel  ascertained  that  he  was  ill  at  his  home  and 
was  unable  to  attend;  and  that^  if  granted  a  postponement,  he 
could  secure  the  attendance  of  the  witness  in  person.  However 
meritorious  the  application  may  have  been  in  other  respects,  it 
was  properly  denied,  because  it  wholly  failed  to  show  diligence 
by  defendant  in  its  efforts  to  secure  the  evidence  of  the  witness. 
The  cause  had  been  at  issue  for  several  months.  The  witness 
was  a  nonresident  of  the  state  of  Montana,  and  beyond  the  juris- 
diction of  the  court.  If  the  defendant  chose  to  rely  upon  his 
promise  to  attend — if  he  did  make  such  promise — it  did  so  at 
its  own  risk.  Under  the  circumstances,  the  only  safe  course  to 
pursue  was  to  take  the  deposition  of  the  witness.  The  refusal 
to  grant  a  continuance  was,  under  the  circumstances,  not  such 
an  abuse  of  discretion  as  to  call  for  interposition  by  this  court. 
The  case  of  State  v.  Metcalf,  17  Mont.  417,  43  Pac.  182,  cited 
by  counsel,  is  not  in  point.  Though  the  application  there  made 
showed  that  the  witness  resided  in  the  state  of  Kansas,  it  ap- 
peared that  the  defendant  knew  nothing  of  his  whereabouts  until 
within  so  short  a  time  before  the  trial  that  it  was  impossible  to 
take  his  deposition,  and  the  postponement  was  asked  in  order 
that  the  defendant  might  be  given  time  to  take  it. 

2.  Ravalli  county  is  one  of  the  three  counties  composing  the 
fourth  judicial  district.  The  trial  was  had  on  April  3,  1908. 
On  September  16,  1907,  the  defendant,  through  its  counsel  and 
under  the  provisions  of  the  statute  (Revised  Codes,  sec.  6315, 
subd.  4),  had  made  and  filed  with  the  clerk  of  the  district  court 


40  Mont.]  Bean  v.  Missoula  Lumber  Co.  33 

of  Ravalli  county  an  affidavit  disqualifying  Honorable  Frederick 
C.  Webster,  one  of  the  two  judges  presiding  in  that  district. 
The  affidavit  was  accompanied  by  a  motion  asking  that  the  cause 
be  transferred  to  some  other  district,  under  the  provisions  of 
sectiun  6506,  Revised  Codes.  Honorable  Henry  C.  Myers,  the 
other  judge,  was  also  disqualified  by  reason  of  his  connection 
with  the  case  as  counsel  before  his  appointment.  By  joint  order 
of  the  judges  the  district  had  theretofore  been  divided  into  two 
departments;  the  first  consisting  of  Missoula  county,  and  the 
second  of  Ravalli  and  Sanders  counties.  Judge  Webster  pre- 
sided in  Missoula  county,  and  Judge  Myers  in  the  other  two 
counties.  The  motion  for  the  transfer  had  never  been  called  to 
the  attention  of  either  of  the  judges  for  official  action.  In  the 
meantime,  notwithstanding  the  pendency  of  the  motion,  the  cause 
had  once  daring  the  year  been  set  for  trial  by  Judge  Myers, 
presumably  upon  an  understanding  between  himself  and  counsel 
that  he  would  call  in  some  judge  who  was  not  disqualified.  By 
agreement  the  trial  was  postponed  before  the  day  fixed,  and 
at  the  same  time  it  was  stipulated  that  the  cause  should  be  set 
for  trial  for  some  date  early  in  the  year  1908.  At  some  time 
during  the  early  part  of  the  year — exactly  when  does  not  appear 
— ^April  2  was  fixed  as  the  date  of  the  trial,  and  Honorable  J.  M. 
Clements,  of  the  first  district,  was  on  that  day  present  to  preside. 
On  April  3,  after  the  application  for  postponement  had  been 
disposed  of  and  a  jury  was  about  to  be  selected,  objection  was 
made  by  counsel  for  defendant  that  Judge  Clements  was  without 
jurisdiction  to  proceed  with  the  trial,  and  it  was  demanded  that 
the  cause  be  transferred  to  another  district. 

When  a  judge  is  disqualified  in  any  cause  for  any  of  the  rea- 
sons enumerated  in  section  6315,  supra,  and  a  motion  is  made 
to  transfer  it)  the  moving  party  is  entitled  to  have  the  transfer 
made,  subject,  however,  to  the  proviso  that,  if  a  qualified  judge 
is  called  to  try  it  and  appears  for  that  purpose  within  thirty 
days,  no  transfer  may  be  made.  The  motion  is  thus  held  sus- 
pended for  this  length  of  time.  But,  notwithstanding  the  trans- 
fer may  then  be  demanded,  the  moving  party  is  not  bound  to 
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demand  it,  and,  if  he  does  not,  but  thereafter  has  the  cause  set 
for  hearing,  he  must  be  conclusively  presumed  to  have  waived 
the  right  to  have  it  transferred.  Here  the  defendant,  after  mak- 
ing its  motion,  permitted  the  cause  to  be  set  forth  for  hearing 
once  without  objection,  and  then  consented  to  have  it  set  again, 
knowing  that  arrangements  were  being  made  to  have  a  qualified 
judge  present  to  hear  it.  More  than  this,  its  counsel  had  applied 
to  Judge  Clements  for  a  postponement  without  referring  to  the 
motion.  This  is  a  sufficient  reason,  if  there  were  no  other,  why 
counsel  cannot  insist  that  the  defendant  has  suffered  prejudice 
by  being  required  to  submit  its  cause  to  Judge  Clements. 

3.  The  witness  Lewis  was  by  stipulation  in  the  contract  made 
the  agent  of  plaintiff  to  receive  payments  from  defendant  for 
shipments  of  lumber  by  plaintiff  from  month  to  month.  He  was 
called  by  defendant  to  identify  a  letter  written  by  himself  to  the 
witness  Wendorf  on  behalf  of  the  plaintiff.  Wendorf  was,  when 
the  letter  was  written,  a  resident  of  Montana,  and  was  in  the 
employ  of  defendant.  The  letter  was  then  offered  in  evidence, 
but,  upon  objection  by  plaintiff's  counsel,  it  was  excluded  as  in- 
competent. It  is  argued  that  the  ruling  was  erroneous  because 
the  letter  contained  declarations  and  admissions  by  which  plain- 
tiff should  be  held  bound,  and  which  were  material  to  establish 
defendant's  denials  and  counterclaim.  The  letter  is  not  in  the 
record.  We  therefore  have  no  means  of  knowing  its  contents, 
and  cannot  say  whether  it  contained  any  statement  that  would 
have  aided  the  defendant.  To  enable  this  court  to  review  the 
ruling  of  the  district  court,  it  was  incumbent  upon  counsel  to 
incorporate  the  letter  in  his  bill  of  exceptions.  {Tague  v. 
Caplice  Co.,  28  Mont.  51,  72  Pac.  297.) 

4.  The  motion  for  a  postponement  was  denied  without  any  re- 
quirement that  plaintiff  admit  that  the  witness  Wendorf,  if  pres- 
ent, would  testify  to  the  facts  stated  in  the  affidavit  of  counsel. 
No  admission  was  made  in  this  connection.  The  only  evidence 
offered  by  counsel  for  defendant  in  its  behalf  other  than  the  let- 
ter of  Lewis  was  this  affidavit.  Counsel  for  defendant  read  a 
portion  of  it  to  the  jury  without  objection.    Thereupon  objeo- 
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lion  was  made  by  counsel  for  plaintiff  that  it  was  hearsay,  and 
therefore  incompetent.  The  objection  was  overruled.  Counsel 
for  defendant  having  rested  the  case,  counsel  for  plaintiff  made 
the  following  motion:  ''I  move  to  strike  out  the  counterclaim. 
There  is  no  evidence  to  support  or  sustain  it,  and  move  the  court 
at  this  time  for  a  judgment  of  nonsuit  on  the  counterclaim  of  the 
defendant,  for  the  reason  that  no  damages  have  been  shown  or 
proven  of  any  breach  of  contract  on  the  part  of  the  plaintiff, 
Bean."  After  argument  the  motion  was  sustained,  and  the  jury 
were  directed  to  return  a  verdict  for  plaintiff  for  the  amount  de- 
manded. It  is  said  that  this  evidence  tended  to  support  the 
allegations  contained  in  defendant's  answer,  and  hence  that  the 
conflict  presented  by  it  upon  plaintiff's  evidence  could  only  be 
resolved  by  the  jury  under  proper  instructions.  The  evidence 
was  clearly  incompetent.  It  was  nothing  more  th€m  a  hearsay 
statement  by  counsel  of  what  he  had  learned  from  Wendorf . 
The  objection  to  it  before  it  had  substantially  all  been  read  was 
timely,  and  it  should  have  been  excluded.  The  sustaining  of 
the  motion,  however,  and  the  direction  to  the  jury  to  return  a 
verdict  for  plaintiff,  was  equivalent  to  striking  it  out,  and  con- 
sequently a  correction  of  the  error  made  in  admitting  it.  Even 
had  it  all  gone  in  without  objection,  it  was  still  within  the  dis- 
cretion of  the  court  to  strike  it  out.  (People  v.  Wallace,  89  Cal. 
158,  26  Pac.  650.)  The  direction  to  the  jury  amounted  to  an 
instruction  that  they  should  disregard  it.  The  result  was  not 
prejudicial  to  the  defendant. 

5.  Nor  did  the  court  err  in  directing  a  verdict.  When  the 
evidence  in  support  of  plaintiff's  case  consists  entirely  of  his 
own  statements,  and  these  are  not  entirely  clear  and  satisfactory, 
a  question  as  to  the  credibility  of  the  witness  is  presented,  which 
should  be  submitted  to  the  jury.  {Whalen  v.  Harrison,  26  Mont. 
316,  67  Pac.  934.)  But  when  the  evidence  is  clear  and  satis- 
factory, and  of  such  character  that,  if  it  should  be  submitted 
to  the  jury  and  a  verdict  be  rendered  contrary  to  it,  the  court 
would  be  required  to  set  the  verdict  aside,  then  the  court  may 
direct  a  verdict.    Such  was  the  condition  in  this  case.    As  we 
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have  already  said,  the  direction  of  the  court  had  a  double  force. 
It  was  tantamount  to  an  explicit  instruction  that  the  afSdavit 
was  illegal  evidence,  and  should  be  disregarded.  It  also  was  a 
determination  as  a  question  of  law  that  the  evidence  introduced 
by  plaintiff  furnished  ground  for  but  one  inference,  viz.,  that 
the  amount  demanded  by  plaintiff  was  justly  due.  A  case  was 
presented  in  which  under  the  statute  the  court  was  authorized 
to  direct  a  verdict.  (Revised  Codes,  sec.  6761 ;  Michener  v.  Fran- 
sham,  29  Mont.  240,  74  Pac.  448 ;  Ball  v.  Oussenhoven,  29  Mont- 
321,  74  Pac.  871.) 

Let  the  judgment  and  order  be  affirmed. 

'^  Affirmed. 

Mb.  Justicb  SMirn  and  Mb.  Justice  Holloway  concur. 


O'MEAEA,  Respondent,  v.  McDERMOTT,  Appellant. 

(No.  2,714.) 
(Submitted  November  13,  1909.    Decided  November  22,  1909.) 

[104  Pac.  1049.] 

Promissory  Notes — Services — Quantum  Meruit — Nonsuit — Estop^ 
pel — Nonresident  Witnesses — Evidence — Admissibility, 

Contracts — Services — Nonsuit. 

1.  Nonsuit  as  to  one  of  three  causes  of  action,  which  alleged  that  plain- 
tiff had  performed  services  for  defendant  at  the  latter 's  special  instance 
and  request  at  a  stipulated  sum,  was  properly  granted,  where  plaintiff 
himself  had  testified  that  there  was  no  agreement  relative  to  com}>en- 
eation  and  that  he  expected  none,  but  that  the  work  he  did  was  done 
as  defendant's  partner,  and,  as  such,  he  was  entitled  to  his  share  of  the 
profits. 

Qttantum  Mervit — ^Work  and  Labor — Evidence — ^Nonsuit. 

2.  Where  in  an  action  to  recover  on  9.  quantum  meruit  for  services 
alleged  to  have  been  rendered  in  the  promotion  of  a  mining  deal,  plain- 
tiff, a  miner,  had  testified  that  he  took  no  part  in  promoting  it,  and 
the  only  testimony  on  the  question  of  the  reasonable  value  of  the 
services  was  his  opinion  that  they  were  worth  $25,000,  which  opinion 
was  not  based  upon  any  knowledge  as  to  the  value  of  the  services  of  a 
promoter  but  upon  a  claim  of  partnership  with  defendant  in  the  trans* 
action,  nonsuit  should  have  been  granted. 
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Promissory  Notes — ^Pleading  and  Proof — Incompetent  Evidence. 

3.  In  an  action  on  a  promissory  note  claimed  to  have  been  given  in 
compensation  of  services  performed  by  plaintiff  in  the  sale  of  certain 
raining  claims,  the  only  defenses  interposed  to  which  were  that  the  note 
had  been  given  on  condition,  which  had  failed,  and  that  plaintiff  had 
never  accepted  it,  evidence  as  to  what  the  latter 's  services  were  reason- 
ably worth  and  what  defendant  had  received  for  disposing  of  the 
claims  was  incompetent  and  immateriaL 

Estoppel  by  Record — Pleading. 

4.  An  estoppel  by  record  must  be  pleaded,  if  there  is  an  opportunity 

to  do  BO. 

Pleading  and  Proof — ^Estoppel  by  Eecord — Variance. 

5.  Where  an  answer  was  drawn  upon  the  theory  that  plaintiff  was  es- 
topped by  a  judgment  in  a  former  action,  the  estoppel  pleaded  could 
not  be  supported  by  evidence  showing  that  he  was  estopped  by  an 
election  of  remedies.  % 

Nonresident   Witnesses — Evidence — ^Transcript  of   Ibrmer   Trial — Admissi- 
bility. 

6.  Where  plaintiff  was  one  of  two  plaintiffs,  and  defendant  was  one 
of  two  defendants  in  a  former  action,  and  in  a  subsequent  one  the  sub- 
ject matter  in  controversy  was  the  same  as  that  litigated  in  the  first, 
testimony  given  in  the  former  one  by  a  witness  absent  from  the  state 
at  the  time  of  the  second  trial  was  competent,  under  section  7887,  Be- 
vised  Codes,  precise  nominal  identity  of  all  parties  not  being  essential. 

Appeal  from  District  Court,  Silver  Bow  County;  Jeremiah  J. 
Lynch,  Judge. 

Action  by  John  H.  O'Meara  against  Peter  T.  McDermott. 
Judgment  for  plaintiff,  and  defendant  appeals.  Beversed  -and 
remanded* 


Mr,  Jesse  B.  Roote  and  Mr.  John  J.  McHatton  submitted  a 
brief  on  behalf  of  Appellant ;  Mr,  C.  B,  Nolan,  of  counsel,  argued 
the  cause  orally. 

The  condition  of  the  note  required  payments  to  be  made  as 
provided  for  in  the  lease  and  bond,  and  unless  the  payments 
were  so  made,  the  note  was  to  be  null  and  void.  The  respondent 
not  only  failed  to  show  a  compliance  with  these  essential  condi- 
tions, but  he  affirmatively  shows  a  noncompliance  with  them. 
In  the  presentation  of  proof,  he  failed  in  every  particular  to 
sustain  the  allegations  of  the  complaint,  and,  on  the  proof  thus 
submitted,  a  nonsuit  should  have  been  granted.  {Stotesbury  v. 
Power f  27  Mont.  469,  71  Pac.  675.)  Where  an  obligation  is  con- 
tracted on  condition  that  an  event  shall  happen  within  a  fixed 
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time,  the  condition  will  be  considered  to  have  failed  when  the 
event  has  not  occurred  within  the  time.  {Yateman  v.  BroadweUy 
1  La.  Ann.  424;  Bagley  v.  Cohen  (Cal.),  50  Pac.  4;  American 
Nat  Bank  v.  Dancy  (Tex.  Civ.  App.),  40  S.  W.  551 ;  9  Cyc  615.) 

In  the  replication  it  is  alleged  that,  if  the  agreement  with 
Galiger  and  Clymo  was  not  met,  the  defendant  caused  the  same 
not  to  be  met,  and  consented  to  the  same  not  being  met  for  the 
express  purpose  of  defeating  his  contract,  and  that  he  is  estop'ped 
from  asserting  that  the  payments  were  not  met  as  specified  in 
the  lease  and  bond.  These  averments  are  meaningless,  and  in 
no  manner  affect  the  principles  heretofore  discussed.  ''Facts 
in  a  pleading  should  be  alleged  in  issuable  form,  and  not  as  a 
contingent  or  hypothetical  proposition."  (6  Ency.  of  PI.  &  Pr.,. 
p.  270,  par.  6;  Suit  v.  Woodhall,  116  Mass.  547;  Starbuck  v. 
Dunkle,  10  Minn.  168,  88  Am.  Dec.  68 ;  Jamison  v.  King,  50  CaL 
132;  White  v.  Camp,  1  Fla.  118.) 

The  services  in  question  in  the  second  cause  of  action  clearly 
contemplate  a  sale  of  real  estate,  and  to  authorize  a  recovery  for 
such  services,  a  w^ritten  agreement  should  exist.  (Revised  Codes, 
sec.  5017.)  The  services  rendered  consisted  in  procuring  pur- 
chasers for  mining  claims,  and  are  clearly  within  the  provisions 
of  the  statute  referred  to.  {King  v.  Benson,  22  Mont.  258,  56 
Pac.  280.)  The  denial  in  the  answer  is  as  effective  for  letting- 
in  the  statute  of  frauds  as  if  the  statute  had  been  specifically 
pleaded.  (Dunphy  v.  Ryan,  116  U.  S.  491,  6  Sup.  Ct.  486,  29^ 
L.  Ed.  703 ;  May  v.  Rice,  101  U.  S.  231,  25  L.  Ed.  797 ;  Birchell 
V.  Neaster,  36  Ohio  St.  331 ;  Hunter  v.  Randall,  62  Me.  426,  16 
Am.  Rep.  490;  Boston  Duck  Co,  v.  Dewey,  6  Gray  (Mass.),  446;: 
Feeney  v.  Howard,  79  Cal.  525, 12  Am.  St.  Rep.  162,  21  Pac.  984,, 
4  L.  R.  A.  826;  Dung  v.  Parker,  52  N.  Y.  496,  497;  Buhl  v. 
Stephens,  84  Fed.  922 ;  Raub  v.  Smith,  61  Mich.  543,  1  Am.  St. 
Rep.  619,  28  N.  W.  676.) 

Undoubtedly  some  of  the  services  rendered  by  the  respondent 
in  this  case  were  of  such  a  nature  that  recovery  for  same  could 
be  had  on  a  quantum  meruit,  but  these  are  so  interwoven  with 
those  against  which  the  statute  declares    as  to  render  invalid 
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the  obligation  in  its  entirety.  The  rule  is,  that  if  the  services 
of  the  promoter,  looking  to  sales  of  the  mining  claim,  are  blended 
with  the  services  of  the  miner  performing  the  acts  for  which  re- 
covery might  be  had  upon  a  quantum  meruit,  then  the  entire 
contract  is  void  and  no  recovery  can  be  had.  (Thayer  v.  Rock,. 
13  Wend.  53;  Crawford  v.  Morrell,  8  Johns.  253;  Baldwin  v. 
Palmer,  10  N.  T.  232,  61  Am.  Dec.  743 ;  Clark  v.  Davidson,  5S 
Wis,  317,  10  N.  W.  384;  Howard  v.  Brower,  37  Ohio  St.  402;. 
Meyers  v.  Schemp,  67  111.  469;  Irvine  v.  Stone,  6  Cush.  (Mass.) 
508;  Van  Alsine  v.  Wimple,  5  Cow.  162;  Liddle  v.  Needham,. 
39  Mich.  147,  33  Am.  Rep.  359 ;  Fuller  v.  Reed,  38  Cal.  99 ;  Pot- 
ter V.  ArTiold,  15  R.  I.  350,  5  Atl.  379 ;  Becker  v.  Mason,  30  Kan. 
697,  2  Pac.  850.) 

The  court  erred  in  allowing  respondent  to  answer  the  ques-^ 
tion  what  the  value  of  his  services  in  the  sale  of  the  mining  claims 
was.  He  did  not  possess  a  qualification  to  entitle  him  to  answer 
the  question  as  he  did.  {Little  Rock  dt  Ft.  Smith  Ry.  Co.  v. 
Bruce,  55  Ark.  65,  17  S.  W.  363;  Cincinnati  Tract  Co.  v. 
Stephens,  75  Ohio  St.  171,  79  N.  E.  235;  Miller  v.  Early  (Ky.)^ 
58  S.  W.  789;  Schuhle  v.  Cunningham,  14  Daly,  404.) 

Complete  mutuality  or  identity  of  all  the  parties  is  not  neces- 
sary to  admit  testimony  in  a  former  suit.  It  generally  suffices 
if  the  issue  be  the  same  and  the  party  against  whom  it  is  offered 
had  full  opportunity  of  cross-examination.  (Closson  v.  Bar- 
bancy,  7  Rob.  (La.)  438;  Fredericks  v.  Judah,  73  Cal.  604,  15 
Pac.  305;  Philadelphia,  W.  dk  B.  R.  Co.  v.  Howard,  13  How. 
307,  14  L.  Ed.  157;  Morehouse  v.  Morehouse,  17  Abb.  (N.  C.) 
407;  Rucker  v.  Hamilton,  3  Dana  (33  Ky.),  36;  Jones  v.  Woody 
16  Pa.  (4  Harris)  25;  Yale  v.  Comstock,  112  Mass.  267.^ 

There  was  a  brief  by  Messrs.  Maury  dk  Templeman,  and  Mr. 
M.  F.  Canning,  for  Respondent,  and  oral  argument  by  Mr.  J.  L^ 
Templeman. 

Counsel  interpose  the  objection  that  O'Meara's  services  were 
rendered  in  connection  with  the  sale  of  mining  claims,  and  that 
no  written  agreement  existed  therefor.    This  objection  is  now 
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raised, for  the  first  time;  hence,  it  is  now  too  late  to  raise  it  in 
the  supreme  court.  {Christiansen  v.  Aldrich,  30  Mont.  446,  7G 
Pac.  1007.)  However,  the  statute  says,  unless  the  agreement 
for  such  services  be  in  writing,  duly  signed,  the  agreement  is 
invalid.  The  statute  was  intended  to  prevent  fraud,  and  not 
to  further  it.  To  one  in  the  situation  of  O'Meara,  the  courts 
have  long  since  pointed  out  the  course  to  be  pursued,  and  that 
is,  a  count  upon  a  quantum  meruit.  (Browne  on  Statute  of 
Prauds,  5th  ed.,  p.  145,  and  cases  cited.)  Nor  does  the  particular 
subdivision  of  our  statute  of  frauds  under  discussion  apply  to 
verbal  agreements  between  brokers  to  co-operate  in  making  sales 
for  a  share  of  the  commissions.  {Oorham  v.  Heim4m,  90  Cal.  346, 
27  Pac.  289.)  Nor  is  it  essential  to  the  validity  of  an  agreement 
made  by  parties  to  share  in  the  profits  of  a  contemplated  specu- 
lation in  real  estate  that  it  should  be  in  writing.  (Jones  v. 
Patrick,  140  Fed.  403.)  O'Meara's  testimony  relating  to  what 
Jhis  services  were  worth  relative  to  the  sale  of  the  mining  claims 
was  competent.     (17  Cyc.  116;  Mercer  v.  Vose,  67  N.  Y.  56.) 

To  make  testimony  given  at  a  former  trial  competent,  **the 
issue  •  •  •  must  have  been  substantially  the  same,  for 
otherwise  it  cannot  be  supposed  that  the  former  statement  was 
sufficiently  tested  by  cross-examination  upon  the  point  now  in 
issue.  '*  ( Wigmore  on  Evidence,  sec.  1387 ;  SchincUer  v.  Railroad 
•Co,,  87  Mich.  400,  49  N.  W.  670;Norris  v.  Monen,  3  Watts  (Pa.), 
465;  Melvin  v.  Whiting,  7  Pick.  (Mass.)  79;  Hooper  v.  Southern 
My,  Co.,  112  Ga.  96,  37  S.  E.  165.) 

Where  there  is  an  express  contract,  evidence  of  the  reasonable- 
ness of  a  commission  is  not  admissible.  Where  there  is  a  conflict 
of  testimony  sa  to  the  agreement,  evidence  of  what  other  agents 
engaged  in  the  same  business  at  the  time  received  is  competent. 
And  where  there  is  no  agreement  as  to  amount,  such  evidence  is 
Admissible  to  show  what  would  be  a  reasonable  compensation. 
(10  Ency.  of  Ev.  40;  HolUs  v.  Weston,  156  Mass.  357,  31  N.  E. 
483 ;  Best  v.  Sim,  73  Wis.  243,  41  N.  W.  169 ;  Siting  v.  Sturte- 
vant,  41  Conn.  176;  Kelly  v.  Phelps,  57  Wis.  425, 15  N.  W.  385.) 
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MB.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

This  case  originated  in  Silver  Bow  county,  and  involves  ap- 
peals from  a  judgment  in  favor  of  the  plaintiff  for  the  sum  of 
$12,000,  and  an  order  of  the  district  court  denying  defendant's 
motion  for  a  new  trial.  The  cause  was  tried  to  the  court  sitting 
with  a  jury,  and  the  verdict  was  for  the  sum  just  mentioned. 

The  complaint  sets  forth  three  separate  causes  of  action.  The 
first  is  founded  upon  the  following  written  instrument : 

**  Butte,  Mont.,  March  27,  1907. 

**Por  value  received,  I,  the  undersigned,  promise  to  pay  John 
O'Meara  or  his  heirs  the  sum  of  twelve  thousand  ($12,000)  dol- 
lars, under  the  following  terms  and  conditions,  to-wit : 

**  Payments  shall  be  made  subject  to  the  conditions  and  agree- 
ments of  the  existing  lease  and  bond  held  by  Messrs.  Oaliger  and 
Clymo,  from  the  undersigned,  acting  as  agent  for  Rt;  Rev.  John 
P.  Carroll,  in  the  sale  of  the  Burke  and  Balaklava  mining  claims, 
Silver  Bow  county,  Montana. 

"Six  thousand  ($6,000)  dollars  shall  be  paid  upon  completion 
of  second  payment  on  said  lease  and  bond,  less  whatever  por- 
tion of  said  six  thousand  ($6,000)  dollars  shall  have  been  paid 
before  that  time.  The  balance,  six  thousand  ($6,000)  dollars,  to 
be  paid  not  later  than  ten  (10)  days  after  the  completion  of  the 
terms  of  said  lease  and  bond  and  the  fulfillment  thereof. 

"Failure  to  meet  payments  as  specified  in  said  lease  and  bond 
agreement  nullifies  this  note. 

"Peter  T.  McDebmott." 

For  his  second  cause  of  action  the  plaintiff  alleges  that  between 
the  first  day  of  October,  1906,  and  the  first  day  of  April,  1907, 
he  performed  services  in  and  about  procuring  purchasers  for  the 
Burke  and  Balaklava  lode' claims  for  which  the  defendant  agreed 
to  pay  him  a  reasonable  price;  that  a  reasonable  price  and 
value  for  the  services  so  performed  is  the  sum  of  $12,700,  no  part 
of  which  has  been  paid,  except  the  sum  of  $700. 

For  a  third  cause  of  action  the  plaintiff  alleges  that  he  per- 
formed services  for  the  defendant  at  his  special  instance  and 
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request  in  and  about  the  sale  of,  and  procuring  purchasers  for^ 
the  Burke  and  Balaklava  lode  claims,  for  which  defendant  agreed 
to  pay  him  the  sum  of  $12,700,  no  part  of  which  has  been  paid,, 
save  the  sum  of  $700.  But  one  judgment  is  demanded,  to-wit, 
for  the  sum  of  $12,000,  with  interest,  on  account  of  the  three 
causes  of  action. 

For  answer  to  the  first  cause  of  action  the  defendant  avers 
that  O'Meara  and  one  Kerrigan  were  making  claims  against  him 
on  account  of  an  alleged  liability  to  them,  growing  out  of  the 
sale  of  the  Burke  and  Balaklava  mining  claims,  as  agent  for  the 
Roman  Catholic  Bishop  of  Helena,  they  claiming  that  he  was 
indebted  to  them  for  labor  and  services  performed  in  connection 
therewith,  and  threatening  him  with  trouble  on  account  thereof  j 
that  he  denied  all  liability  to  them,  but  finally  agreed  that  he 
would  make  and  deliver  the  instrument  in  question,  if  they  would 
execute  and  deliver  to  him  a  release  and  full  acquittance  of  all 
claims  and  demands  whatsoever;  that  plaintiff  and  Kerrigan 
agreed  to  this,  and  defendant  executed  the  instrument  set  forth 
in  the  complaint  and  delivered  the  same  upon  that  express  con> 
dition;  that  O'Meara  and  Kerrigan  thereafter  refused  to  exe- 
cute and  deliver  the  release  and  acquittance  stipulated  for,  and^ 
on  that  account,  he  alleges  the  consideration  for  the  written  in- 
strument failed.  We  shall  hereafter  for  convenience  refer  to 
the  written  instrument  as  the  note.  Defendant  further  alleges 
in  answer  to  the  first  cause  of  action  that  the  plaintiff  failed  and 
refused  to  accept  the  note,  and  has  ever  since  failed,  refused,  and 
declined  to  accept  the  same.  He  also  alleges,  in  substance,  that 
the  conditions  of  the  lease  and  bond  mentioned  in  the  note  were 
not  performed,  and  payments  were  not  made  as  provided  therein ; 
that  the  agreement  for  the  sale  of  the  property  was  changed, 
and  Galiger  and  Clymo  never  made  the  payments ;  that  the  lease 
and  bond  agreement  was  nullified  and  became  of  no  force  or  ef* 
feet,  and  both  plaintiff  and  defendant  thereafter  held  the  same 
for  naught.  For  a  further  defense,  he  alleges  that  plaintiff  and 
Kerrigan  began  an  action  in  the  district  court  of  Silver  Bow 
county  against  him  and  his  wife^  in  which  action  they  sought 
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to  recover  two-thirds  of  the  sum  of  $125,000,  which  they  alleged 
became  and  was  due  and  owing  to  them  on  account  of  the  lease 
and  bond  mentioned  in  the  complaint,  and  their  services  per- 
formed for  defendant  and  the  sale  of  the  mining  claims  there- 
under; that  in  said  action  the  defendants  answered  and  the  cnuse 
was  tried;  that  the  court  duly  made  and  entered  a  judgment 
therein  in  favor  of  the  defendants  and  against  the  plaintiffs,  and 
adjudged  that  the  latter  were  not  entitled  to  anything  from  the 
defendants;  that  the  judgment  is  in  full  force  and  effect,  and 
determined  all  questions  with  reference  to  the  right  of  the  plain- 
tiff to  recover  anything  from  the  defendant  on  account  of  the 
matters  set  forth  in  the  complaint  in  this  action,  and  by  reason 
thereof  plaintiff  is  estopped.  In  addition  to  the  foregoing  af- 
firmative allegations,  there  is  a  denial  of  each  and  every  other 
allegation  of  the  complaint.  For  answer  to  the  second  and  third 
causes  of  action  the  defendant  denies  all  of  the  allegations 
thereof,  and  also  sets  forth  the  alleged  grounds  of  estoppel  here- 
inbefore recited. 

The  reply  alleges  that,  if  the  agreement  with  Galiger  and 
Clymo  was  not  met,  the  defendant  caused  the  same  not  to  be 
met,  and  consented  to  the  same  not  being  met,  for  the  express 
purpose  of  defeating  the  contract  with  plaintiff.  It  admits  the 
bringing  of  the  action  mentioned  in  the  answer  to  the  first  cause 
of  action,  and  admits  the  allegations  in  the  answer  to  the  second 
and  third  causes  of  action  to  the  effect  that  judgment  was  entered 
for  the  defendants  in  that  action,  admits  that  plaintiff  refused  to 
execute  and  deliver  any  release  or  acquittance,  and  denies  gen- 
erally every  other  allegation  o^  the  answer. 

It  appeared  from  the  testimony  that  the  Burke  and  Balaklava 
quartz  lode  mining  claims  belonged  to  the  Roman  Catholic  Bishop 
of  Helena,  and  that  the  Bishop  of  Helena  was  Rt.  Rev.  John  P. 
Carroll.  Plaintiff  testified,  in  substance :  That  on  or  about  the 
sixth  day  of  April,  1906,  he  first  met  the  defendant  in  Butte. 
He  had  worked  in  the  Burke  and  Balaklava  ground  as  a  miner, 
and  had  some  knowledge  of  the  workings  there.  At  the  time 
he  met  the  defendant  he  was  in  the  livery-stable  business,  and 
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defendant  was  a  traveling  salesman.  Both  resided  in  Butte.  On 
the  third  or  fourth  day  of  October,  1906,  while  the  plaintiff  was 
engaged  in  teaming  at  a  place  called  Huntley,  about  two  hun- 
dred and  fifty  miles  from  Butte,  he  received  a  letter  from  his 
wife  informing  him  that  McDermott  had  called  at  his  house,  and 
instructed  her  to  write  her  husband  that  he,  McDermott,  had 
obtained  from  the  bishop  an  option  on  the  Burke  and  Balaklava 
lode  claims,  and  for  him,  plaintiff,  to  return  to  Butte.  The  op- 
tion from  the  bishop  reads  as  follows : 

"Helena,  Montana^  Oct.  1,  1906. 
Mr.  P.  T.  McDermott,  Butte,  Montana. 

Dear  Sir:  I  will  give  you  this  option  on  the  Burke  and 
Balaklava  mining  claims  in  the  Butte  district  to  run  sixty  (60) 
days,  cash  price  for  above  claims  two  hundred  and  fifty  thousand 
($250,000)  dollars;  on  a  lease  and  bond  for  one  year  for  three 
hundred  thousand  ($300,000)  dollars,  payable  in  four  install- 
ments, as  follows:  The  first  payment  seventy-five  thousand  ($75,- 
000)  dollars,  at  beginning  of  lease,  and  seventy-five  thousand 
($75,000)  dollars  each  four  months  thereafter  until  paid. 

**  John  P.  Carroll. 
"Bishop  of  Helena,  Montana." 
"This  option  is  hereby  extended  to  Jan.  1,  1906. 

"John  P.  Carroll. 
"Bishop  of  Helena.'* 

Soon  after  his  return  from  Huntley,  plaintiff  saw  McDermott, 
who  informed  him  that  he  was  going  to  Salt  Lake  City  to  see  a 
man  named  Keith.  At  that  time  O'Meara  gave  defendant  $25 
in  money  for  expenses  of  the  trip,,  at  the  latter 's  request,  and 
also  delivered  to  him,  at  his  request,  a  rough  sketch  of  the  Burke 
and  Balaklava  ground,  to  be  used  by  him  in  his  negotiations  with 
Keith.  On  October  19,  1906,  defendant  wrote  to  plaintiff  from 
Salt  Lake  City  that  he  had  seen  Keith,  who  would  probably 
send  an  expert  to  examine  the  ground.  The  letter  concludes: 
"Will  let  you  know  when,  but  in  the  mean  time  get  busy  and 
clean  up  bottom  of  shaft  and  drift  so  aB  to  be  accei^ble  when  man 
gets  there.    No  more  news  now,  but  the  horizon  looks  bright'^ 
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Plaintiff  and  another  man,  whom  he  paid  for  his  services,  worked 
three  days  cleaning  up  the  bottom  of  the  shaft  and  drift.  Upon 
his  return  from  Salt  Lake  City,  sometime  during  the  latter 
part  of  October,  defendant  went  to  plaintiff's  house  and  re- 
quested him  to  go  with  Mr.  Frank,  an  expert,  and  show  him  the 
property.  Plaintiff  took  Frank  down  the  shaft,  and  showed  him 
the  different  leads.  In  this  connection  plaintiff  testified:  ''As 
to  whether  or  not  I  was  just  acting  as  an  ordinary  miner  in 
showing  him  the  ground  and  the  shaft  and  did  not  give  him  any 
particulai:  information  about  it,  other  than  what  any  miner  would 
who  knew  it,  I  will  say  that  he  was  an  expert  and  I  was  a  miner, 
but  I  could  show  him  the  leads  and  walls.  I  also  went  to  the 
claim  with  Donahue,  another  mining  expert,  some  time  af terward. 
I  went  to  the  claim  with  Professor  Dwyer  and  McDermott.  Mc- 
Dermott  sent  Mr.  Donahue  up  for  me  to  show  him  the  ground. 
I  went  up  with  him  and  pointed  out  the  ground,  walked  all  over 
the  daim,  and  went  down  the  shaft  with  him  and  showed  him 
the  same  aa  I  showed  Mr.  Frank,  and  showed  him  the  comer 
posts.  •  •  •  In  December,  1906,  and  January,  1907,  Mc- 
Dermott asked  me  regarding  Galway  during  the  time  he  was 
negotiating  with  Galway  and  others.  He  wanted  me  to  go  up 
and  see  Galway,  and  tell  him  what  I  knew  of  the  property,  and 
we  made  three  visits  to  the  office  to  see  him,  and  then  he  asked 
me  to  go  alone  and  try,  if  possible,  to  see  Galway  and  tell  him 
about  the  property.  I  did  not  see  Galway  personally.  •  •  • 
I  remember  during  the  time  the  Galway  deal  was  pending  of 
going  to  see  Mr.  Rombour  about  the  property.  •  •  •  Mc- 
Dermott saw  Mr.  Bombour  with  me.  He  told  Rombour  that  he 
would  be  back  in  a  few  days  if  this  (the  Galway)  deal  did  not 
go  through.  •  •  •  McDermott  was  at  my  house  very  fre- 
quently from  the  time  he  got  the  option  until  the  time  the  prop- 
erty was  disposed  of."  The  foregoing  is  the  substance  of 
plaintiff's  testimony  regarding  his  services  in  connection  with 
the  Keith,  Galway,  and  Bombour  negotiations,  none  of  which 
produced  resulta 
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The  plaintiflf  offered  in  evidence  the  following  writing: 

** Bishop's  House,  Helena,  Montana,  Feb.  1.  1907. 
^'ilr.  P.  T.  McDermott,  Butte  Montana. 

**Dear  Sir:  I  hereby  authorize  you  to  act  as  my  agent  in  the 
transfer  and  sale  of  the  Burke  Balaklava  mining  claims,  situated 
in  the  Butte  district,  Silver  Bow  county,  for  a  period  of  sixty 
{60)  days  from  date. 

**  Roman  Catholic  Bishop  op  Helena,  Montana, 

By  John  P.  Carroll,  Bishop.** 

On  March  27,  1907,  there  was  placed  in  escrow  in  the  First 
National  Bank  of  Butte  a  deed  conveying  the  Burke  and  Balak- 
lava quartz  lode  mining  claims  from  the  Roman  Catholic  Bishop 
of  Helena  to  Carle  Oaliger,  trustee.  Said  deed  was  deposited 
upon  the  following  conditions:  (1)  $85,000  was  paid  into  the 
bank  to  the  credit  of  the  grantor  at  the  time  of  the  agreement ; 
<2)  $157,500  was  to  be  paid  on  or  before  June  14,  1907,  by  Carle 
Galiger  and  W.  0.  Clymo;  and  (3)  the  further  sum  of  $157,500 
was  to  be  paid  on  or  before  September  15,  1907.  This  escrow 
agreement  and  the  negotiations  leading  thereto  are  referred  to  in 
the  testimony  as  "the  Galiger  and  Clymo  deal,"  and  we  shall 
for  brevity  adopt  that  expression.  This  deal  was  consummated 
and  resulted  in  the  transfer  of  the  properties.  Regarding  it, 
the  plaintiff  was  asked  this  question:  **What  did  you  do  with 
reference  to  promoting  the  sale  to  Messrs.  Galiger  and  Clymo,  and 
was  it  at  the  request  of  McDermott!"  He  answered:  '*He  said 
that  Galiger  and  Clymo  would  call  at  the  house  that  afternoon 
and  for  me  to  go  home  as  quick  as  possible,  for  they  would  be 
there  to  see  me,  and  for  me  to  take  them  on  the  ground  and  show 
it  to  them,  and  I  would  have  to  make  it  as  strong  as  I  possibly 
<K)uld,  *by  all  means  make  it  as  strong  as  possible,'  regardless  of 
what  I  knew,  whether  it  was  right  or  not.  By  reason  of  that 
request  I  took  Galiger  and  Clymo  on  the  ground.  I  was  on  the 
ground  with  Galiger  several  times  afterward.  I  showed  these 
gentlemen  all;  that  is,  explained  where  the  leads  were,  and  ex- 
gained  the  cross-cuts  underneath  from  the  adjoining  properties. 
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showed  them  the  comer  posts.  I  am  acquainted  with  the  re- 
port which  Qaliger  and  Clymo  got  out  of  the  ground.  McDer- 
mott  requested  me  to  make  a  report  on  the  property.  I  was 
ready  to  make  a  report  at  any  time  he  had  anybody  to  buy  or 
any  proposed  purchaser.  McDermott  requested  me  to  make  a 
report  to  Galiger  and  Clymo  in  February,  1907.  After  that 
request  was  made  to  me  by  McDermott,  Oaliger  and  Clymo  took 
me  to  Galiger 's  house,  and  we  wrote  it  at  the  house.  I  furnished 
the  information  for  that  report,  and  Galiger  wrote  it.  The  items 
of  information  that  I  gave  to  Galiger  and  Clymo  at  the  request 
of  McDermott  related  to  the  cross-cut  in  from  the  Modoc,  cross- 
cut in  from  the  High  Ore  No.  2,  cross-cut  from  the  Leonard  on 
the  1,200,  also  some  ore  I  got  out  of  the  Burke  claim  by  going 
down  the  shaft  of  the  Modoc.  I  didn't  get  it.  I  got  a  man  to 
get  it  from  the  400.  McDermott  retained  my  services  in  the 
sale  of  the  Burke  and  Balaklava  from  April,  1906,  until  the  deal 
was  completed  in  March,  1907.  I  first  learned  of  the  existence 
of  the  instrument  dated  February  1,  1907,  creating  McDermott 
the  agent  for  the  sale  of  the  properties  early  in  January  last 
<1908)  during  the  trial."  This  question  was  then  asked  the 
plaintiff:  ''Do  you  know  what  was  paid  for  some  services  of  a 
similar  nature  to  those  which  you  performed  for  McDermott  and 
in  a  same  transaction  and  during  last  yearf "  He  answered  that 
lie  did,  whereupon  this  question  was  asked:  **What  was  the 
▼alue  of  your  services  rendered  to  McDermott  in  the  sale  of 
the  Burke  and  Balaklava  lode  claims?"  He  answered,  over  ob- 
jection: *'My  services  I  considered  worth  more  than  $25,000." 
He  also  testified  that  the  highest  price  he  had  ever  received  for 
a  day's  work  was  $17.50,  and  that  his  ordinary  pay  as  a  miner 
was  $4  per  day.  He  further  testified:  **Mr.  McDermott,  after 
he  made  the  sale,  agreed  to  give  me  $12,000,  $10,000  when  he 
came  back  from  Helena  after  seeing  Bishop  Carroll,  the  balance 
m  stock  as  soon  as  the  company  would  have  straightened  out 
their  stock.  He  was  to  give  me  $25,000  in  stock.  McDermott 
paid  me  $700  in  two  payments ;  $500  in  the  first  payment.  The 
first  payment  was  a  few  days  ahead  of  the  note  which  was  in* 
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troduced  in  evidence^  the  date  of  which  is  March  27,  1907,  and 
he  paid  me  the  $200  on  the  day  he  delivered  the  note  to  me — 
a  little  previous." 

Cross-examination :  ''I  was  a  witness  in  the  case  of  myself  and 
Kerrigan  against  McDermott  and  his  wife.  I  was  suing  Mc- 
Dermott  in  that  case  to  recover  money  for  the  partnership.  I 
considered  that  my  services  were  worth  what  McDermott  offered 
me,  25,000  shares  of  stock  and  $10,000 ;  that  would  be  $35,000. 
I  did  not  know  at  that  time  that  he  was  acting  as  agent  for  the 
bishop.  I  did  not  know  what  the  contract  with  Galiger  and 
Clymo  was.  I  learned  that  he  was  acting  as  agent  for  the  bishop 
when  we  came  to  trial  the  last  time,  but  I  knew  the  note  read 
that  way.  I  read  the  note  the  same  day  I  received  it.  I  knew 
at  that  time  he  was  agent  for  the  bishop.  I  am  suing  for  $12,000. 
I  sued  for  one-third  of 'what  he  made  over  the  bishop's  price. 

1  am  not  claiming  for  any  services  in  connection  with  this  lease 
and  bond,  excepting  for  services  in  connection  with  this  lease 
and  bond  to  Galiger  and  Clymo  in  this  suit.  I  am  not  suing  for 
any  other  services.  We  rendered  him  services  to  diflferent  par- 
ties and  Galiger  and  Clymo.  I  understood  I  was  suing  for  the 
services  rendered  in  the  Burke  and  Balaklava  deal.  I  know  the 
agreement  with  Galiger  and  Clymo  was  entered  into  on  February 
2,  1907;  but  I  do  not  know  the  exact  date  when  Galiger  and 
Clymo  came  to  the  house  after  me — whether  it  was  February 

2  or  later.  I  acknowledge  that  there  was  no  compensation  or 
agreement  mentioned  between  McDermott  and  me.  But,  when 
we  went  into  the  agreement,  we  entered  as  partners  in  the  Burke 
and  Balaklava  mining  claim.  The  suit  which  you  have  referred 
to  heretofore,  being  O'Meara  and  Kerrigan  against  McDermott, 
was  upon  that  basis.  I  went  in  with  him  on  that  work  as  a 
partner.  Aside  from  the  note,  he  did  not  promise  to  pay  me 
because  I  was  not  looking  for  promises  of  payment.  I  was  look- 
ing for  a  partnership.  With  reference  to  all  of  this  work  which 
I  have  testified  to,  I  did  it  all  as  a  partner.  I  fixed  the  purchase 
price  of  the  property — I  named  it.  I  do  not  know  the  eastern 
parties  that  came  and  had  dealings  with  Clymo  and  Galiger  af* 
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ter  I  became  interested  in  the  property.  I  never  took  them  on 
the  property.  The  last  thing  I  did  in  connection  with  the 
Galiger  and  Clymo  contract  was  that  Mr.  Oaliger  and  I  were 
down  there  on  different  occasions  looking  for  the  comer  i>osts, 
and  looking  for  the  leads  and  boundaries.  That  was  sometime 
early  in  the  month  of  March.  McDermott  told  me  of  the  agree- 
ment entered  into  by  him  and  the  bishop,  by  him  on  behalf  of 
the  bishop,  with  Qaliger  and  Clymo.  As  far  as  I  know,  that 
agreement  was  carried  out.  I  did  not  hear  any  different.  When 
I  got  this  paper  (the  note),  I  was  claiming  to  be  a  partner  in 
the  sale  of  the  property.  Q.  And  it  was  as  such  that  you  took 
the  paper,  was  it  notf  A.  For  a  part  of  the  payment.  I  took 
it  for  a  part  of  the  payment  which  I  claimed  I  was  entitled  to  as 
a  partner.  During  the  negotiations  with  Qaliger,  McDermott 
came  to  my  house  and  said:  'Will  you  take  $25,000  for  your 
chances  in  your  share t'  I  said :  'I  am  willing  to  let  my  share  go 
the  same  as  the  others.'  If  he  did  not  make  a  deal  and  turn  the 
property,  of  course,  there  would  be  nothing  in  it,  and  whatever 
was  done  up  to  that  time  would  be  lost  labor  and  woris.  There 
was  no  agreement  for  compensation  up  to  the  time  McDermott 
got  the  option  and  the  time  he  gave  me  that  note.'' 

Plaintiff  was  asked  by  his  counsel,  on  redirect  examination, 
how  much  of  the  money  realized  under  the  Galiger-Cl3ano  con- 
tract was  to  go  to  McDermott.  Over  the  defendant's  objection 
he  answered  that  $125,000  waB  to  go  to  McDermott,  and  $275,000 
to  the  bishop.  He  continued:  ''I  first  saw  the  option  of  Octo- 
ber 1  after  I  brought  my  first  suit  against  McDermott.  I  did 
not  know  that  the  agency  agreement  of  February  1,  1907,  existed 
until  I  saw  it." 

E.  B.  Weirick,  cashier  of  the  First  National  Bank  of  Butte, 
testified  as  to  the  dates  when  the  different  installments  going  to 
make  up  the  sum  of  $400,000  were  paid  to  the  plaintiff  as  agent 
and  attorney  in  fact  for  the  bishop.  These  payments  were  not 
made  upon  the  exact  dates  mentioned  in  the  contract,  but  they 
were  all  finally  made  substantially  as  stipulated  for. 
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H.  A.  Galway  testified  that  pending  his  negotiations  with  re- 
gard to  the  Burke  and  Balaklava  claims,  McDermott  told  him 
that  he  had  some  friends  he  wanted  to  take  care  of  in  the  matter, 
and  mentioned  O'Meara. 

Dan  Shields  testified  that  in  March,  1907^  McDermott  told  him 
that  O'Meara  and  Kerrigan  were  ''still  in  with  him  and  helped 
him  all  the  way." 

Margaret  O'Meara,  wife  of  the  plaintiff,  testified  that  about 
October  2,  1906,  defendant  came  to  her  house  and  told  her  that 
the  bishop  had  given  **us"  an  option  and  bond  on  the  Burke 
and  Balaklava,  that  the  price  was  to  be  $250,000  if  it  was  a  cash 
proposition,  and  $275,000  outside  of  six  months,  and  asked  her 
to  write  her  husiband  and  tell  him  all  that  McDermott  had  told 
her  and  request  him  to  return  to  Butte  **as  quick  as  possible." 

John  Kerrigan  testified:  ** About  the  10th  of  October  McDer- 
mott told  me:  'We  have  got  the  Burke  and  Balaklava.'  I  know 
whom  he  meant  by  'we.'  He  meant  Peter  T.  McDermott,  John 
H.  O'Meara,  and  John  Kerrigan."  The  witness  was  asked  this 
question:  "Q.  Can  you  recall  anything  that  McDermott  said  as 
to  how  much  of  the  purchase  price  was  going  to  the  Roman 
Catholic  Bishop!"  Defendant's  counsel  objected  to  the  ques- 
tion, and  the  court  inquired:  "What  is  the  purpose  of  it!" 
Plaintiff's  counsel  replied:  "The  purpose  is  to  show  the  value 
of  the  services  rendered  by  O'Meara  to  McDermott  and  the  profits 
realized  out  of  this  service."  The  objection  was  overruled,  and 
witness  answered :  "The  amount  was  $275,000.  McDermott  said 
that  the  balance  $125,000  was  his."  Kerrigan's  testimony  sub- 
stantiated that  of  0  'Meara  in  many  other  respects. 

At  the  close  of  plaintiff's  ease,  the  defendant  interposed  a  mo- 
tion for  a  nonsuit  as  to  all  causes  of  action.  The  court  sus- 
tained the  motion  afi  to  the  third  cause  of  action,  and  overruled 
it  as  to  the  first  and  second.  Appellant  contends  that  this  latter 
action  was  error.  The  following  discussion  will  disclose  the 
principal  grounds  of  the  motion.  We  are  satisfied  that  the  court 
was  correct  in  sustaining  the  motion  as  to  the  third  cause  of 
action,  and  are  of  opinion  that  it  should  have  been  sustained  as 
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to  the  second  cause  of  action  also.  Plaintiff  expressly  states  that 
there  was  no  agreement  for  compensation,  and  that  he  expected 
none.  He  was  looking  for  compensation,  not  from  McDermott, 
hut  from  the  partnership.  He  claimed  to  be  a  partner  and  still 
so  claims,  and  was  seeking  a  share  of  the  partnership  profits. 
He  expressly  states:  **With  reference  to  all  this  work  which  I 
have  testified  to,  I  did  it  as  a  partner."  He  makes  no  claim  to 
compensation  for  any  services  performed  prior  to  the  Galiger 
and  Clymo  deal.  He  expressly  stated  that  he  was  claiming  for 
no  services  ** excepting  for  services  in  connection  with"  the  lease 
and  bond  to  Galiger  and  Clymo.  And  there  are  other  reasons 
why  the  motion  should  have  been  granted  as  to  the  second  cause 
of  action.  The  plaintiff's  testimony  shows  that  he  had  nothing 
to  do  with  interesting  Messrs.  Galiger  and  Clymo  in  the  deal. 
He  had  no  knowledge  that  they  had  become  interested  until  Mc- 
Dermott informed  him  of  it.  He  says  that  the  agreement  with 
Galiger  and  Clymo  was  entered  into  on  February  2.  He  was 
asked  this  question:  ''What  did  you  do  with  reference  to  pro- 
moting the  sale  to  Messrs.  Galiger  and  Cljanot"  He  answered: 
"He  [McDermott]  was  going  south  on  his  tea  business,  and  he 
said  that  Galiger  and  Clymo  would  call  at  the  house  that  after- 
noon, and  for  me  to  take  them  on  the  ground  and  show  it  to 
them."  He  also  testified:  **I  do  not  know  the  exact  date  when 
Galiger  and  Clymo  came  to  the  house  after  me — ^whether  it  was 
February  2  or  later."  This  testimony  shows  that  the  services 
rendered  by  him  were  performed  after  Galiger  and  Clymo  had 
obtained  their  option.  In  other  words,  O'Meara  had  no  part  in 
"promoting"  the  deal  prior  to  February  2.  It  appears  from 
his  testimony  that  a  report  was  to  be  made  on  the  property,  not 
for  the  purpose  of  inducing  Galiger  and  Clymo  to  take  an  option, 
but  apparently  with  a  view  of  enabling  them  to  either  dispose 
of  the  property  to  third  persons,  or  obtain  the  money  to  take  up 
the  option  from  some  third  person  or  persons  to  whom  it  was 
considered  advisable  to  make  a  report.  So  far  as  his  testimony 
goes,  it  discloses  the  fact  that  the  services  performed  by  him  were 
simply  such  as  any  miner  could  have  performed  who  was  ac- 
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quainted  with  the  ground.  Of  course,  if  he  were  a  partner  in  all 
of  McDermott's  operations,  an  entirely  different  question  would 
be  presented.  And  equally,  of  course,  McDermott  could  agree  to 
pay  him  $12,000,  or  any  other  sum,  for  the  services  which  he 
had  actually  performed.  But  when  he  places  himself  in  the 
position  of  claiming  a  reasonable  compensation  for  his  services, 
independently  of  any  contract  on  the  subject,  it  is  incumbent 
upon  him  to  show  what  those  services  were  reasonably  worth. 
The  only  testimony  on  this  subject  came  from  himself.  He  said 
he  considered  his  services  worth  more  than  $25,000.  This  tes- 
timony furnished  no  basis  for  a  $12,000  verdict,  or  any  verdict. 
It  was  simply  his  opinion  of  the  value  of  his  services,  based,  con- 
fessedly, not  upon  any  knowledge  he  possessed  as  to  the  value 
of  the  services  of  a  promoter,  nor  upon  the  value  of  his 
services  as  a  miner,  but  upon  the  fact  that  he  considered  him- 
self a  partner,  and  that  he  believed  McDermott  had  received 
$125,000  for  his  services,  acting  as  agent  for  the  bishop. 

Returning,  now,  to  the  motion  for  a  nonsuit  as  to  the  first  cause 
of  action.  As  heretofore  intimated,  we  think  the  evidence  shows 
that  the  contract  with  Galiger  and  Clymo  was  substantially  per- 
formed. The  plaintiff's  case  in  chief  does  not  disclose  that  the 
note  was  given  upon  any  condition,  or  that  it  was  not  accepted. 
Neither  does  it  disclose  that  he  is  estopped  by  any  prior  judg- 
ment. Counsel  for  the  defendant  have  apparently  assumed  that 
the  testimony  of  the  plaintiff  in  the  other  action  referred  to  was 
a  part  of  his  case  in  chief  in  this  action,  and  therefore  could  be 
considered  by  this  court.  But  such  is  not  the  fact.  Upon  the 
assumption  referred  to,  the  question  was  suggested  in  argument, 
and  is  raised  by  the  answer  and  by  an  offered  instruction, 
whether  the  minds  of  the  parties  met  at  the  time  of  the  de- 
livery of  the  note.  But  we  must  take  the  record  as  we  find 
it.  When  the  motion  for  a  nonsuit  was  interposed,  there  was 
nothing  before  the  district  court  showing  any  partnership  agree- 
ment between  the  parties,  except  plaintiff's  bald  statement  that 
he  considered  himself  a  partner.  Neither  was  there  any  sub- 
stantive testimony  that  he  ever  offered  to  return  the  note  to  Mo- 
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Dermott.  He  testified  that  he  accepted  the  note ;  and  as  a  basis 
for  impeaching  testimony  he  was  asked  by  counsel  for  defendant 
whether  he  had  not  testified  at  the  other  trial  thai  he  offered  to 
return  the  note.  His  answers  were  evasive  in  some  respects,  but 
he  never  positively  admitted  having  so  offered.  We  may  not, 
therefore,  consider  the  matter.  We  conclude  that  the  court  did 
not  err  in  overruling  the  motion  for  a  nonsuit  as  to  the  first  cause 
of  action. 

Before  taking  up  the  consideration  of  other  questions,  it  may 
be  well  to  dispose  of  certain  alleged  errors  of  the  court  in  the 
admission  of  testimony,  as  indicated  by  the  statement  heretofore 
made.  It  is  contended  that  the  court  erred  in  allowing  the  plain- 
tiff to  give  his  opinion  as  to  the  value  of  his  services.  We  think 
the  question  at  the  time  it  was  asked  was  a  proper  one.  Plaintiff 
could  well  testify,  in  substantiation  of  his  second  cause  of  ac- 
tion, what  the  services  actually  performed  by  him  were  reason- 
ably worth.  The  diflBculty  arises,  not  over  the  question,  but  in 
regard  to  the  answer.  The  latter  shows,  as  heretofore  suggested, 
that  it  is  based  upon  considerations  which  he  was  not  warranted 
in  taking  into  account.  It  is  altogether  unreasonable  to  suppose 
that  the  services  rendered  by  him  to  McDermott,  in  the  absence 
of  any  agreement  or  any  actual  participation  in  promoting  the 
Oaliger  and  Clymo  deal,  were  worth  $25,000  or  any  considerable 
portion  of  that  amount.  As  relating  to  the  first  cause  of  action 
alone,  the  question  was  incompetent  and  immaterial.  The  only 
defenses  interposed  to  the  note  itself  were  (1)  that  it  was  given 
upon  condition  that  an  acquittance  should  be  delivered  to  Mc- 
Dermott; and  (2)  that  it  was  never  actually  accepted  by 
O'Meara.  If  the  note  was  delivered  and  accepted  uncondition- 
ally, it  became  immaterial  to  inquire  what  O'Meara's  services 
were  reasonably  worth.  What  has  just  been  said  applies  equally 
as  well  to  the  action  of  the  court  in  allowing  plaintiff  to  testify 
to  the  amount  received  by  defendant  as  agent  for  the  bishop. 
This  testimony  could  only  have  served  to  impress  the  jury  with 
the  notion  that  as  defendant  had  received  so  large  a  sum  he 
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ought,  upon  general  principles  (if  we  may  allow  ourselves  the 
expression),  to  divide  it  with  his  alleged  partner. 

Taking  up  now  the  matters  of  defense  interposed  and  at- 
tempted to  be  interposed:  (a)  Whether  the  note  was  delivered 
upon  the  conditions  testified  to  by  the  defendant,  or  accepted  by 
the  plaintiff,  so  as  to  constitute  a  binding  contract  between  the 
parties,  were  questions  for  the  jury  to  decide  under  proper  in- 
structions from  the  court.  There  can  be  no  question  of  this  as 
regards  the  first  contention  of  the  defendant.  And  we  make 
the  statement  advisedly  as  to  the  second,  for  the  following  rea- 
son :  The  stenographer  who  took  the  plaintiff's  testimony  in  the 
other  case  testified  that  he  then  swore:  ''I  offered  him  the  note 
and  he  would  not  accept  it,  and  I  would  not  accept  it.  •  •  • 
And  I  said,  *You  can  have  your  note*;  and  he  said,  *I  don't 
want  it.  It  is  no  good  to  me.'  "  We  have  searched  the  record 
in  vain  for  any  testimony  on  the  part  of  McDermott  going  to 
show  that  this  conversation  was  had.  So  that  we  say  it  was  a 
question  for  the  jury  to  decide  whether  it  did  or  did  not  take 
place ;  and  it  was  the  privilege  of  the  defendant  to  request  the 
court  to  instruct  them  as  to  its  legal  effect,  in  case  they  found 
that  it  did. 

(b)  Defendant  offered  in  evidence  the  judgment-roll  in  the 
former  case  of  O'Meara  and  Kerrigan  against  McDermott  and 
wife,  and  the  same  was,  upon  objection,  excluded  by  the  court. 
It  is  contended  that  this  was  error.  We  find  in  the  transcript  a 
•specification  to  that  effect.  In  the  answer  the  judgment  is 
plfeaded  as  *'a  determination  of  all  questions  with  reference  to 
the  right  of  the  plaintiff  to  recover  anything  from  the  defend- 
ant'*; but  this  contention  is  not  argued  in  the  defendant's  brief. 
It  is  contended,  however,  that  the  judgment-roll  discloses  an  elec- 
tion of  remedies  on  plaintiff's  part,  which  would  estop  him  from 
maintaining  this  action.  But  this  ground  of  estoppel  is  not  suffi- 
ciently pleaded.  (See  15  Cyc.  261.)  It  is  clear  that  the  pleader 
did  not  have  it  in  mind  at  the  time  the  answer  was  drawn.  There 
was  an  opportunity  to  plead  it,  but  defendant  neglected  to  do  so. 
Therefore  it  cannot  avail  him.     (8  Ency.  PL  &  Pr.  9;  16  Cyc. 
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806;  Meyendorf  v.  Frohner,  3  Mont.  282.)  And  there  is  noth- 
ing in  the  record  to  indicate  that  the  matter  of  estoppel  by  elec- 
tion of  remedies  was  ever  contended  for  by  the  defendant  until 
after  the  cause  reached  this  court.  When  the  judgment-roll  was 
offered  in  evidence,  no  claim  was  made  that  it  disclosed  the  fact 
that  plaintiff  had  elected  to  pursue  another  and  inconsistent 
remedy  against  the  defendant.  In  fact,  no  statement  was  made 
by  counsel  as  to  the  purpose  for  which  it  was  offered,  and  the 
presumption  is  therefore  that  it  was  offered  in  support  of  the 
allegation  that  the  plaintiff  was  estopped  by  judgment.  The 
estoppel  pleaded  cannot  be  supported  by  evidence  tending  to 
show  another  and  different  estoppel.  (16  Cyc.  811;  Parrott  v. 
Dyer,  105  Ga.  93,  31  S.  E.  417 ;  Ford  v.  Mayo,  91  Ky.  83,  12  Ky. 
Law  Bep.  665,  15  S.  W.  2 ;  Donnell  v.  Reese,  6  Kan.  App.  563. 
51  Pac.  584.)  The  answer  was  drawn  upon  the  theory  that 
plaintiff  was  estopped  by  the  result  of  the  former  action,  to-wit. 
the  judgment  The  contention  now  is  that  he  was  estopped  by 
his  action  in  electing  to  institute  that  cause. 

(c)  Defendant  attempted  to  introduce  the  testimony  of  W. 
0.  Clymo  given  in  the  former  action  heretofore  referred  to. 
Plaintiff  interposed  an  objection,  and  the  court  excluded  the 
evidence.  It  was  shown  that  Mr.  Clymo  was  in  the  state  of 
California.  The  testimony  was  competent,  and  should  have 
been  received,  if  properly  offered.  (Revised  Codes,  sec.  7887.) 
It  related  to  the  same  matter  which  was  being  investigated. 
This  is  shown  by  the  testimony  itself,  taken  in  connection  with 
the  evidence  given  by  the  plaintiff.  It  related  directly  to  the 
question  of  what  services  had  been  performed  by  him,  and 
whether  he  had  performed  any  services  in  connection  with  the 
Galiger  and  Clymo  deal  other  than  such  as  could  have  been 
performed  by  any  miner.  Clymo  directly  contradicted  the 
the  plaintiff's  testimony  on  that  subject,  and  the  latter 's  coun- 
sel cross-examined  him  at  great  length.  The  parties  were  the 
same;  that  is,  the  plaintiff  and  defendant  here  were,  respect- 
ively, a  plaintiff  and  a  defendant  in  that  action.  Precise  nom- 
inal identity  of  all  the  parties  is  not  necessary  in  order  to  make 


58  OlfBASA  V.  MgDebhott.  [Oct.  T.  '09 

the  testimony  competent.  (AUen  v.  Chouteau,  102  Mo.  309,  14 
S.  W.  869;  Wright  v.  Cumpsty,  41  Pa.  St.  102.)  But  plaintiff's 
counsel  contend  that  the  testimony  was  not  offered  in  a  tech- 
nically correct  manner.  Whether  it  was  or  not  need  not  now 
be  considered,  as  there  must  be  a  retrial  in  any  event. 

(d)  Again,  it  is  urged  upon  this  court  that  the  district  court 
abused  its  discretion  in  refusing  to  submit  special  interroga> 
tories  to  the  jury.  Section  6758;  Revised  Codes,  provides  that 
in  all  cases  the  court  may  direct  the  jury  to  find  a  special  ver- 
dict in  writing  upon  any  or  all  of  the  issues.  We  are  not  pre- 
pared to  say  that  the  district  court  abused  its  discretion;  but 
we  do  venture  the  opinion  that  this  case  was  peculiarly  adapted 
to  the  exercise  of  the  power  mentioned  in  the  statute.  We  are 
inclined  to  think  that,  if  the  district  courts  would  more  fre- 
quently instruct  juries  to  find  upon  particular  questions  of 
fact,  the  necessity  for  granting  new  trials  would  be  grea.tly 
diminished  and  much  unnecessary  expense  and  delay  thereby 
avoided;  and  we  recommend  the  practice.  It  is  very  often  the 
case  that  findings  upon  particular  issues  would  disclose  the  fact 
that  instructions,  palpably  erroneous,  were  not  prejudicial. 

It  is  believed  that  the  foregoing  disposes,  in  effect,  of  all 
questions  involved,  and  that  it  is  unnecessary  to  examine  the 
instructions  given. 

The  judgment  and  order  appealed  from  are  reversed,  and  the 
•cause  is  remanded  for  a  new  triaL 

Reversed  and  remanded. 

Ma.  Chief  Justice  Brantlt  and  Mb.  Justicb  HoijjOWat  con- 
cur. 
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STATE  BX  REL.  BENNETT,  Plaintiff,  v.  STATE  BOARD  OF 

EXAMINERS  et  AL.,  DEFENDANTa 

(No.  2,807.) 
(Submitted  Noyember  13,  1909.    Decided  NoTember  22,  1909.) 

[104  Pac.  1055.] 

Revenues  —  State  Purposes  —  Taxation  —  Rate — Constitution — 
Self-executing  Provisions — Legislature — Powers. 

BeTenues — State  Purposes — Taxation — Legislative  Powers. 

1.  For  ordinary  purposes  the  legislature  may  not  convene  oftener  than 
once  in  two  years;  therefore,  since  the  making  of  provision  for  the 
support  and  maintenance  of  the  state  government  is  one  of  the  ordinary 
functions  of  government,  the  power  vested  in  the  legislative  assembly 
to  levy  a  uniform  rate  of  taxation  upon  all  property  in  the  state  for 
that  purpose  must  be  exercised  in  regular  session. 

Constitution — Self-executing  Provisions. 

2.  A  constitutional  provision  is  self -executing  if  it  supplies  a  sufficient 
rule  by  which  the  right  given  may  be  enjoyed  and  protected,  or  the 
duty  imposed  enforced;  and  is  not  self -executing  when  it  merely  in- 
dicates principles  without  laying  down  rules  by  which  they  may  be 
given  the  force  of  law. 

Bevenues — Taxation — Bate  of  Levy — ^Legislature — ^Powers — Ck)nstitution. 

3.  Held,  that  the  provision  of  section  9,  Article  XII  of  the  state  Con- 
ititution,  that  when  the  taxable  property  in  the  state  shall  amount  to 
$300,000,000,  the  rate  of  taxation  for  state  purposts  shall  never 
thereafter  exceed  one  and  one-half  mills  on  each  dollar  of  valua- 

*tion,  is  not  self -executing,  in  the  sense  that  when  the  taxable 
property  reaches  the  above  amount,  after  the  levy  has  been  fixed  by 
the  legislature  at  two  and  one-half  mills,  the  present  lawful  rate,  the 
rate  is  ipso  facto  reduced  to  one  and  one-half  mills;  but  such  reduction 
becomes  operative  only  upon  legislative  action  had  at  regular  session. 

Orioinal  proceeding  by  the  state,  on  the  relation  of  Willard 
Bennett,  against  the  State  Board  of  Examiners  for  an  injunction. 
Judgment  for  defendants. 

In  behalf  of  Plaintiff  there  was  a  brief  by  Messrs.  Ounn  dk 
Rasch,  and  oral  argument  by  Mr,  M,  S.  Ounn. 

Mr.  Albert  J,  Oalen,  Attorney  General,  and  Mr.  F,  M.  Eally  sub- 
mitted a  brief  in  behalf  of  Defendants^  Mr.  Hail  argued  the  cause 
orally. 
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MB.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

Original  application  for  an  injunction.  The  complaint  seta 
forth  the  following  statement  of  facts  as  a  foundation  for  the 
relief  sought:  That  the  defendant,  the  state  board  of  exam- 
iners, consisting  of  the  other  persons  joined  as  defendants,  is 
vested  under  the  state  Constitution  with  the  po'wer  to  ex- 
amine all  claims  against  the  state,  except  salaries  or  compensa- 
tions of  officers  fixed  by  law,  and  to  authorize  the  payment  of 
such  claims  out  of  appropriations  made  by  the  legislature  for 
this  purpose;  that  the  plaintiff  is  a  resident  of  the  state  and 
the  owner  of  real  and  personal  property  within  the  state,  sub- 
ject to  the  payment  of  taxes  necessary  to  provide  revenue  to 
maintain  the  government  of  the  state  and  its  various  institu- 
tions; that  the  eleventh  legislative  assembly,  by  the  provisions 
of  House  Bill  No.  315  (Chapter  88,  page  118,  Laws  1909),  levied 
a  tax  of  two  and  one-half  mills  for  state  purposes  upon  all 
property  subject  to  taxation  for  the  years  1909  and  1910 ;  that 
the  legislature  also  at  the  same  session  made  appropriations  of 
large  sums  in  anticipation  of  the  revenue  to  be  realized  from 
this  levy  for  the  years  1909  and  1910  at  the  rate  so  fixed ;  that 
the  total  value  of  property  subject  to  taxation  in  the  stato^  as 
ascertained  by  the  assessment  for  the  year  1908  and  adopted 
by  the  legislature  for  the  purpose  of  adjusting  the  rate  of  the 
levy  for  the  years  1909  and  1910,  was  $248,774,792;  that,  ac- 
cording to  the  assessment  for  the  year  1909,  this  amount  in- 
creased to  $280,401,064,  and  will  be  further  increased  upon 
assessment  for  the  year  1910  to  $300,000,000  or  more;  that  sec- 
tion 12,  Article  XII,  Constitution,  provides  that  no  appropriations 
shall  be  made  nor  any  expenditures  be  authorized  by  the  legis- 
lature, whereby  the  expenses  of  the  state  shall  exceed  the  total 
amount  of  tax  then  provided  for;  that  the  appropriations  for 
the  year  1909  were  based  upon  a  levy  of  two  and  one-half  mills 
for  that  year,  and  the  appropriations  for  1910  were  based  upon 
a  levy  at  the  same  rate;  that  a  levy  of  one  and  one-half  mills 
upon  a  valuation  of  $300,000,000  or  more  wiU  so  materially 
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affect  the  revenues  for  that  year  that  they  will  not  be  sufficient 
to  meet  the  appropriations  for  that  year,  and  all  appropriations 
in  excess  of  the  amount  that  could  be  realized  from  a  levy  at 
one  and  one-half  mills  for  that  year  would  be  void;  that  the 
allowance  by  the  state  board  of  examiners  of  expenditures  for 
the  year  1909  for  all  the  various  purposes  for  which  the  vari- 
ous appropriations  were  made  for  that  year  will  so  deplete 
the  public  funds  available  for  the  support  of  the  state  govern- 
ment that  there  will  not  be  a  sufficient  amount,  including  the 
revenue  realized  from  a  one  and  one-half  mill  levy  for  the  year 
1910,  to  pay  the  usual  and  necessary  current  expenses  of  the 
government  during  the  fiscal  year  of  1910,  and  to  complete 
public  buildings  and  other  improvements  begun  under  appro- 
priations from  the  revenue  of  1909;  that  many  of  the  ap- 
propriations were  made  from  the  revenues  for  the  year  1909 
for  the  construction  of  public  buildings  and  other  improvements, 
which  must  be  completed  from  the  revenues  of  1910;  that  on 
November  8,  1909,  the  attorney  general  of  the  state  officially 
advised  the  defendant  board  that  the  levy  of  two  and  one-half 
mills  made  by  the  legislature  in  1909  must  continue  in  force 
until  the  next  regular  meeting  of  the  legislature  in  1911,  even 
though  the  assessed  valuation  of  the  property  in  the  state  shall 
have  increased  to  the  amount  of  $300,000,000  or  more  during 
the  year  1910,  and  that  the  defendant  board  has  authority  to 
permit  expenditures  out  of  the  appropriations  made  upon  the 
basis  of  a  two  and  one-half  mill  levy,  without  regard  to  the  as- 
sessed valuation  of  property  for  that  year;  and  that  the  de- 
fendant board  under  the  advice  so  given  threaten  to  disregard, 
and  will  disregard,  the  fact  that  the  taxable  property  in  the 
state  will  during  the  year  1910  reach  a  value  of  $300,000,000 
or  more,  and,  unless  restrained  from  so  doing,  will  proceed  to 
allow  claims  and  permit  expenditures  largely  in  excess  of  the 
revenues  that  may  be  realized  from  the  lawful  levy  of  one  and 
one-half  mills  for  the  year  1910,  in  violation  of  sections  9  and 
12,  Article  XII,  Constitution,  to  the  serious  detriment  of  the 
public  business  of  the  state,  and  to  the  injury  of  the  plaintiff 
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and  all  other  taxpayers  of  the  state.  The  prayer  is  for  an  in- 
junction  to  restrain  the  board  and  its  members  from  so  per- 
mitting expenditures  to  be  made  that  they  will  exceed  the 
sum  that  may  be  legally  collected  for  the  maintenance  of  th& 
state  government  under  the  provisions  of  the  Constitution  re- 
ferred to. 

Upon  the  filing  of  the  complaint  the  attorney  general,  ap- 
pearing for  the  defendants,  interposed  a  general  demurrer.  The* 
application  has  been  submitted  upon  the  questions  of  law  thus 
raised.  The  question  presented  for  decision  is  the  following: 
If  the  increase  in  the  value  of  the  taxable  property  in  the  state 
should  show  a  total  valuation  of  $300,000,000  or  more  for  the 
year  1910,  may  the  taxes  for  that  year  nevertheless  be  lawfully 
collected  at  the  rate  of  two  and  one-half  miUs,  as  fixed  by  the 
Act  of  the  legislative  assembly  in  1909,  and  may  the  board  of 
examiners  proceed  to  audit  claims  and  authorize  expenditures 
upon  that  basis,  notwithstanding  such  increase  t 

For  ordinary  purposes,  the  legislature  may  not  convene  oftener 
than  once  in  two  years.  It  can  be  convened  by  the  governor 
at  other  times  for  extraordinary  purposes.  (Const.,  sec.  6, 
Art.  V,  sec.  11,  Art.  VII.)  It  is  vested  with  the  power, 
and  is  required,  to  provide  the  necessary  revenue  for  the 
support  and  maintenance  of  government,  and  for  this  pur- 
pose to  levy  a  uniform  rate  of  taxation  upon  all  property  in 
the  state,  except  such  as  is  exempted  by  express  provision  of 
the  Constitution  itself.  (Const.,  sec.  1,  Art.  XII.)  It» 
power  in  this  behalf  is  to  be  exercised  in  regular  session  and 
not  at  other  times,  because  provision  for  its  support  and 
maintenance  is  one  of  the  ordinary  functions  of  ggvernment. 
That  this  power  should  so  be  exercised  is  clear  from  the  fact 
that  the  legislative  body  must  convene  only  at  stated  times,, 
except  when  called  in  session  by  the  governor  to  meet  unfore- 
seen emergencies.  The  limitations  upon  its  power  to  fix  the 
rate  of  taxation  for  state  purposes  and  to  make  appropriations 
to  meet  the  public  necessities  are  found  in  sections  9  and  12, 
Article  XII.    Section  9  declares:  ''The  rate  of  taxation  of  real 
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and  personal  property  for  state  purposes  in  any  one  year  shall 
never  exceed  three  (3)  mills  on  each  dollar  of  valuation;  and 
whenever  the  taxable  property  in  the  state  shall  amount  to  one- 
hundred  million  dollars  ($100,000,000),  the  rate  shall  not  ex- 
ceed two  and  one-half  (2V^)  mills  on  each  dollar  of  valuation  p 
and  whenever  the  taxable  pi^operty  in  the  state  shall  amount 
to  three  hundred  million  dollars  ($300,000,000),  the  rate  shall 
never  thereafter  exceed  one  and  one-half  (IV^)  mills  on  each 
dollar  of  valuation,''  etc.  Section  12  declares:  ''No  appropria> 
tion  shall  be  male  or  any  expenditures  authorized  by  the  legis- 
lative assembly  whereby  the  expenditures  of  the  state  during- 
any  fiscal  year  shall  exceed  the  total  tax  then  provided  for 
by  law,  and  applicable  to  such  appropriation  or  expenditure,, 
unless  the  legislative  assembly  making  such  appropriation  shall 
provide  for  levying  a  sufficient  tax,  not  exceeding  the  rate  al- 
lowed in  section  nine  (9)  of  this  Article,  to  pay  such  appro- 
priations or  expenditures  within  such  fiscal  year.  This  provi- 
sion shall  not  apply  to  appropriations  or  expenditures  to  sup- 
press insurrection,  defend  the  state,  or  assist  in  defending  th& 
United  States  in  time  of  war.  No  appropriation  of  public 
money  shall  be  made  for  a  longer  term  than  two  years."  The 
limitation  as  to  the  rate  of  taxation  laid  down  in  the  former 
of  these  provisions  is  clear  and  explicit,  to-wit,  that,  whenever 
the  taxable  property  in  the  state  shall  amount  to  $300,000,000, 
the  rate  shall  never  thereafter  exceed  one  and  one-half  mills  on 
each  dollar  of  valuation.  Is  this  provision  self-executing  in  the 
sense  that,  when  the  valuation  has  reached  the  amount  of 
$300,000,000  during  any  year  after  the  rate  has  been  fixed  by 
the  legislature,  the  rate  is  ipso  facto  reduced  to  one  and  one-half 
mills;  or  must  it  be  interpreted  as  a  self-executing  limitation 
upon  the  power  of  the  legislative  body,  only  when  it  is  in  the  ex- 
ercise of  its  ordinary  functions  while  in  regular  session,  and  after 
it,  as  the  lawful  taxing  body,  has  ascertained  the  valuation  with 
reference  to  which  it  must  fix  the  ratet  To  say  that  it  is  self- 
executing  in  the  first  sense  is  to  say  that  the  rate  fixed  by  the 
legislature  upon  the  valuation  for  the  year  1908 — ^the  only  basi» 
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at  hand — was  a  contingent  rate,  to  be  modified  by  the  state 
board  of  equalization  at  its  meeting  in  1909  or  1910,  if  it  shall 
have  found  that  the  valuation  for  either  year  had  reached  the 
amount  of  $300,000,000.  This  would  have  left  the  rate  for 
both  years  contingent  and  determinable  by  the  board  of  equaliza- 
tion upon  a  condition  which  the  legislature  could  not  reason- 
ably have  foreseen  or  anticipated.  It  would  also  have  left  the 
amount  of  revenue  to  be  raised,  and  at  the  disposition  of  the 
state  board  of  examiners,  contingent  and  undetermined.  **  There 
<tannot  be  any  imposition  of  a  tax  without  the  rate  or  amount 
being  fixed.  An  undetermined  tax  is  no  tax.''  (1  Cooley  on 
Taxation,  3d  ed.,  p.  557.)  Furthermore,  the  legislature  is  the 
only  body  that  can  fix  the  rate  of  taxation  within  the  limita- 
tions declared.  The  rates  mentioned  are  merely  the  limits  be- 
yond which  the  legislature  cannot  go.  To  leave  it  to  the  board 
of  equalization  to  say  whether  or  not  taxes  shall  be  collected  at 
this  or  that  rate  would  be  a  delegation  of  legislative  power  to 
that  board.  The  legislature  cannot  delegate  its  power  to  any 
person  or  body  of  persons  whomsoever  {State  v.  Holland,  37 
Mont.  393,  96  Pac.  719) ;  and  hence,  the  fixing  of  the  rate  be- 
ing a  legislative  function,  the  board  of  equalization  could  not 
lawfully  be  clothed  with  authority  to  determine  the  rate  upon 
any  contingency  whatsoever.  Furthermore,  **a  constitutional 
provision  may  be  said  to  be  self-executing  if  it  supplies  a  suf- 
ficient rule  by  means  of  which  the  right  given  may  be  enjoyed 
and  protected,  or  the  duty  imposed  may  be  enforced;  and  it 
is  not  self-executing  when  it  merely  indicates  principles,  with- 
out laying  down  rules  by  means  of  which  those  principles  may 
be  given  the  force  of  law."  ( Cooley 's  Constitutional  Limita- 
tions, 7th  ed.,  p.  121.)  Mr.  Tucker  in  his  article  on  Con- 
stitutional Law,  in  the  eighth  volume  of  Cyc,  at  page  753, 
says:  "Where  the  provision  supplies  the  rule  for  enforcement 
and  fixes  a  penalty  for  violations,  there  can  be  no  doubt  as 
to  its  character.  It  is  not  only  self-executing,  but  prohibitive, 
and  renders  void  all  statutes  in  conflict  therewith.  But  a  pro- 
vision may  be  both  prohibitive  and  mandatory,  and  not  self- 
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executing.  The  question  in  such  cases  is  always  one  of  intention, 
and  to  determine  the  intent  the  general  rule  is  that  courts  will 
consider  the  language  used,  the  objects  to  be  accomplished  by 
the  provision,  and  the  surrounding  circumstances,  and,  to  de- 
termine these  questions  from  which  the  intention  is  to  be  gath- 
ered, the  court  will  resort  to  extrinsic  matters  when  this  is 
necessary.** 

Section  12,  Article  XII,  supra,  construed  together  with  sec- 
tion 6,  Article  V,  section  11,  Article  VII,  and  section  1,  Arti- 
cle XII,  necessarily  requires  the  conclusion  that  provision  must 
be  made  for  revenue  for  the  two  years  intervening  between  ses- 
sions of  the  legislature,  and  also  that  appropriations  for  the 
diflferent  needs  of  the  government  be  made  for  the  same  time. 
Only  an  unusual  and  anomalous  condition  could  justify  the 
adoption  of  any  other  course.  The  Act  of  the  eleventh  legis- 
lative assembly,  supra,  was  valid  when  it  became  a  law.  The 
conclusion  that  it  has  become  void  for  any  reason  since  its  en- 
actment would  seem  anomalous. 

The  limitation  declared  is  that  the  rate  shall  not  "thereafter 
exceed,'*  etc.  It  is  an  absolute  prohibition;  but  construing  it 
in  the  light  of  the  requirement  fixing  the  sessions  of  the  legis- 
lature at  stated  times  (section  6,  Article  V),  and  the  other  re- 
quirements rendering  it  incumbent  upon  the  legislature  to  make 
provision  for  necessary  revenues  to  maintain  the  government 
during  the  intervening  time,  and  to  fix  the  amount  of  the  ap- 
propriations so  that  they  will  come  within  the  revenues  so  pro- 
vided, it  is  clear  that  the  limitation  is  addressed  to  the  legis- 
lature itself,  the  taxing  body,  exclusively,  and  not  any  other 
body.  It  therefore  becomes  operative  upon  its  action,  and  then 
only  when  it  is  engaged  in  the  discharge  of  its  duties  in  this 
regard.  At  its  regular  sessions  it  is  compelled  to  act  upon  the 
facts  at  hand  and  conditions  determinable  from  the  circum- 
stances as  they  exist.  It  cannot  be  required  to  anticipate  all 
the  conditions  which  may  possibly  arise  in  the  interim;  nor 
may  it,  in  undertaking  to  anticipate  supposed  contingencies,  in- 
4Sorporate  in  its  Acts  such  conditions  and  provisos  as  will  render 
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it  impossible  for  the  disbursing  officers  to  carry  forward  the 
business  of  the  government,  or  require  them,  in  order  to  do  so, 
to  exercise  the  judgment  and  discretion  which  appertains  pri- 
marily and  exclusively  to  its  own  department 

We  are  of  the  opinion  that  the  application  is  without  merit. 
Hence  the  demurrer  is  sustained,  and  judgment  ordered  for  the 
defendants. 

Judgment  for  defendants. 

Mb.  Justice  Smith  and  Mb.  Justice  Holloway  concur. 


STATE,  Respondent,  v.  ROSE,  Appellant. 


P^      1^  (No.  2,760.) 


(Submitted  November  23,  1909.     Decided  November  29,  1909.) 

[105  Pac.  82.] 

Criminal  Law  —  Poolselling  and  Bookmaking  —  Constitutional 
Law — Evidence — Sufficiency — Admissihility. 

Poolsening  and  Bookmaking — Constitution — Special  Privileges  and  Immun- 
ities. 

1.  Held,  that  Chapter  92,  Laws  of  1909,  making  it  unlawful  to  record 
or  register  or  to  aid  or  abet  in  recording,  reporting  or  registering  any 
bet  or  wager  upon  races  held  without  the  state,  and  which,  among  other 
things,  aUows  betting  on  speed  contests  held  within  racetrack  or  fair- 
ground inclosures  in  this  state,  for  thirty  days  in  first  class  counties 
and  fourteen  days  in  other  counties,  is  not  in  contravention  of  the 
provision  of  the  Constitution  (Art.  in,  sec.  11)  prohibiting  the 
irrevocable  granting  of  any  special  privileges,  franchises  or  immunities. 

Same — Constitution — Equal  Protection  of  Laws — ^Who  may  not  Invoke  Pro- 
vision. 

2.  One  charged  with  having  aided  and  abetted  in  recording,  reporting 
and  registering  a  bet  on  a  horserace  held  without  the  state,  contrary 
to  the  provisions  of  Chapter  92,  Laws  of  1909,  may  not  call  the  con- 
stitutionality of  the  Act  in  question,  on  the  ground  that  its  provisions 
having  to  do  with  speed  contests  within  the  state,  are  a  denial  of  the 
equal  protection  of  the  laws  (Fourteenth  Amendment,  Federal  Con- 
stitution), and  local  or  special  in  their  character  (Constitution  of 
Montana,  Art.  V,  sec.  26).  The  effect  of  those  parts  of  the  Act 
dealing  with  contests  held  within  the  state  was  of  bo  concern  to  de- 
fendant. 

Same — Evidence — Sufficiency. 

3.  Evidence  held  sufficient  to  show  that  defendant,  the  manager  of  a 
telegraph  company  which  had  been  organized  shortly  after  the  Act 
(Chapter  92,  Laws  1909)   prohibiting  the  recording  or  reporting  of 
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borseraces  beld  outside  tbe  state  went  into  effect,  was  guilty  of  a  vio- 
lation of  the  statute. 

Same — Evidenee— Admissibility. 

4.  Testimony  showing  the  physical  conditions  in  and  about  the  build- 
ing where  defendant  conducted  the  telegraph  business  of  his  company, 
both  before  and  after  its  installation  in  the  place  where  the  violation 
of  the  anti-poolroom  law  (Chapter  92,  Laws  1909)  occurred,  as  well  as 
'testimony  concerning  any  and  all  acts  of  the  company  and  the  de- 
fendant in  the  conduct  of  its  business,  was  properly  admitted. 

Appeal  from  District  Court,  Silver  Bow  County;  Michael  Dotir- 
Ian,  Judge. 

Harbt  Rose  was  convicted  of  aiding  and  abetting  in  report- 
ing, recording,  and  registering  a  bet  on  a  horserace,  in  viola- 
tion of  Laws  of  1909,  Chapter  92,  and  appeals  from  the  judgment 
and  an  order  denying  his  motion  for  a  new  trial.    Affirmed. 

Messrs.  Mackel  cfe  Meyer  filed  a  brief  in  behalf  of  Appellant ; 
Mr.  Alexander  Mackel  argued  the  cause  orally. 

The  Act  (Chap.  92,  Laws  1909)  is  unconstitutional,  in  that  it 
creates  a  monopoly,  and  does  so  by  special  legislation.  (Const.. 
Art.  Ill,  sec.  11 ;  Art.  V,  sec.  26.  See  State  v.  Walsh,  136  Mo. 
400,  37  S.  W.  1112,  35  L.  R.  A.  231.)  It  may  be  contended 
that  the  ^alsh  case  has  been  reversed  by  the  case  of  State  v. 
Thompson,  160  Mo.  333,  83  Am.  St.  Rep.  468,  60  S.  W.  1077,  54 
L.  R.  A.  950,  but  we  think  there  will  be  no  difficulty  in  distin- 
guishing it  from  the  former.  (See,  also,  Bailey  v.  People,  190 
III.  28,  83  Am.  St.  Rep.  116,  60  N.  E.  98,  54  L.  R.  A.  839; 
State  V.  BlUer,  138  Mo.  139,  39  S.  W.  1117.) 

The  Act  does  not  apply  to  all  counties  alike,  and  for  that 
reason  also  violates  that  provision  of  the  Constitution  of  the 
United  States  which  provides  that  citizens  are  entitled  to  the 
equal  protection  of  the  law  and  all  laws  must  be  of  uniform 
operation.  (Tick  Wo  v.  State,  118  U.  S.  356,  6  Sup.  Ct.  1064, 
30  L.  Ed.  221;  In  re  Sohncke,  148  Cal.  262,  113  Am.  St.  Rep. 
236,  2  L.  R.  A.,  n.  s.,  814.) 

Rose  was  a  common  carrier  of  messages.  He  had  no  right  to 
inquire  whether  or  not  the  money  and  message  sent  were  for  the 
purpose  of  being  bet  on  a  horserace.  The  message  was  deliv- 
ered to  him  as  the  agent  for  the  Interstate  Telegraph  Company, 
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and  it  was  his  duty  to  receive  and  send  it  op  lay  the  company 
liable  to  actual  and  penal  damages.  {Western  Union  Tel.  Co. 
V.  Lillard,  86  Ark.  208,  110  S.  W.  1035,  17  L.  R.  A.,  n.  s.,  836.) 

The  sending  of  a  telegram  to  a  person  outside  cf  the  state, 
which  telegram  transmits  both  money  and  the  information  and 
instructions  instructing  some  person  outside  of  the  state  to  bet 
the  money  on  a  horserace,  is  not  the  commission  of  an  offense 
under  the  anti-poolroom  law,  or,  for  that  matter,  under  any 
law  of  this  state.  The  transaction  is  not  completed  until  the 
party  to  whom  it  is  sent  either  accepts  the  bet,  or  places  it  with 
some  other  person  who  accepts  the  same. 

**A  wager,  like  other  contracts,  requires  an  offer  and  accept- 
ance, and  is  therefore  made  where  the  offer  is  accepted.'*  (14 
Am.  &  Eng.  Ency.  of  Law,  672;  Shaw  v.  Clark,  49  Mich.  384, 
43  Am.  Rep.  474,  13  N.  W.  786 ;  Harris  v.  White,  81  N.  Y.  532 ; 
Jacobus  V.  Hazlett,  78  111.  App.  239;  People  v.  Fallon,  4  App. 
Div.  82,  39  N.  Y.  Supp.  865 ;  Edsan  v.  Town  of  Pawlet,  22  Vt. 
291 ;  Martin  v.  State,  71  Miss.  87,  14  South.  530 ;  Long  v.  State, 
22  Tex.  App.  194,  58  Am.  Rep.  633,  2  S.  W.  541 ;  Postal  Tel  Cable 
Co,  V.  Lathrop,  33  IlL  App.  400 ;  Sondheim  v.  Gilbert,  117  Ind.  71, 
10  Am.  St.  Rep.  23,  18  N.  E.  687,  5  L.  R.  A.  432.)  "Where  an 
offer  to  bet  is  telegraphed  by  a  person  in  this  state  to  another  in 
a  foreign  state,  who  accepts  by  telegraph,  the  betting  is  done,  not 
within  the  state,  but  within  the  foreign  state,  because  the  offer, 
being  accepted  there,  takes  effect  there."  (LescaUett  v.  Com^ 
monwealth,  89  Va.  878,  17  S.  E.  546.) 

One  who  aids  or  abets  another  cannot  be  guilty  of  a  crime 
unless  the  aiding  or  abetting  results  in  the  commission  of  a 
crime  on  the  part  of  that  other.  No  doubt  a  law  could  be 
passed  forbidding  the  transmission  of  money  by  telegraph  or 
other  means  from  this  state  to  other  states  to  be  wagered  on 
horseraces.  Virginia  and  Connecticut  have  such  a  law,  but  the 
Act  under  discussion  falls  far  short  of  being  such  a  law.  When 
doubts  arise  concerning  the  interpretation  of  such  statutes  as 
this,  they  should  weigh  only  in  favor  of  the  accused.  (14  Am. 
&  Eng.  Ency.  of  Law,  667.) 
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There  was  a  brief  in  behalf  of  Respondent,  by  Mr.  Albert  J. 
Oalen,  Attorney  Oeneral,  and  Mr.  E.  M.  EM,  Assistant  Attorney 
General,  and  oral  argoment  by  Mr.  HaU. 

The  reasoning  employed,  and  the  many  authorities  cited  in 
State  ▼.  Thompson,  160  Mo.  333,  83  Am.  St.  Rep.  468,  60  S.  W. 
1077,  54  L.  R.  A.  950,  are  conelnsive  upon  the  question  of  the 
constitutionality  of  the  Act  in  question.  (See,  also,  DebardeUh 
ben  V.  State,  99  Tenn.  649,  42  S.  W.  684 ;  State  v.  Dycer,  85  Md. 
246,  36  Atl.  763;  Ex  parte  Tuttle,  91  Cal.  589,  27  Pac.  933; 
Louisville  ▼.  Wehmhoff,  25  Ky.  Law  Rep.  995,  1924,  76  S.  W. 
876,  79  S.  W.  201 ;  State  v.  Stripling,  113  Ala.  120,  21  South. 
409,  36  L.  R.  A.  81 ;  Odell  v.  City  of  Atlanta,  97  Ga.  670,  25 
S.  E.  173.) 

Under  the  provisions  of  the  law  it  is  immaterial  where  the  bet 
or  wager  is  actually  made.  The  subterfuge  resorted  to  to  evade 
its  plain  provisions  were  resorted  to  in  several  other  states,  but 
without  success.  (State  v.  Townsend,  50  Mo.  App.  690;  Eanf^ 
some  V.  State,  91  Tenn.  716,  20  S.  W.  310;  People  v.  Weithoff, 
93  Mich.  631,  32  Am.  St.  Rep.  532,  53  N.  W.  784.)  The  fol- 
lowing courts  have  held  under  facts  almost  identical  with  these 
in  the  case  at  bar,  that  the  bet  was  where  the  money  was  re- 
ceived for  transmittal :  Ransome  v.  State,  91  Tenn.  716,  20  S.  W. 
310;  People  v.  Weithoff,  93  Mich.  631,  32  Am.  St.  Rep.  532,  53 
N.  W.  784;  State  v.  Tovmsend,  50  Mo.  App.  690.  The  case  of 
Lescallett  v.  Commonwealth,  cited  by  appellant,  is  not  in  point. 
The  law  construed  in  that  case  made  it  unlawful  to  keep 
any  house  **for  the  purpose  of  making,  writing  or  selling  therein 
any  book  or  pool  or  mutual,  or  of  otherwise  betting  or  gambling 
or  of  permitting  gambling  or  betting  therein.'*  The  court  held 
under  this  statute  that  the  state  must  prove  that  the  house 
was  used  for  "betting  therein,''  and  that  a  bet  sent  by  telegram 
was  not  a  bet  "therein.'' 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

The  state  of  Montana,  in  the  district  court  of  Silver  Bow 
eounty,   accused    the    above-named    defendant,   together    with 
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Harry  Sweet  and  Ed.  Sylvester,  with  having  committed  a  mis- 
demeanor, in  that  he  "did  aid  and  abet  in  reporting,  record- 
ing, and  registering  a  bet  or  wager  upon  the  result  of  a  contest 
of  speed  and  endurance  of  animals,  to  wit,  horses,  held  without 
the  state  of  Montana,  by  transmitting,  communicating,  and 
transferring  money  and  information  for  the  purpose  of  having 
a  bet  or  wager  upon  the  result  of  said  contest  of  speed  •  •  • 
reported,  recorded,  and  registered."  Defendants  Rose  and 
Sylvester  entered  pleas  of  not  guilty.  Separate  trials  were  had. 
The  defendant  Rose  was  convicted  by  a  jury,  and  from  a  judg- 
ment of  conviction  and  an  order  refusing  a  new  trial  he  appeals 

The  statute  relied  upon  by  the  state  reads  as  follows : 

**Sec.  1.  It  shall  be  unlawful  to  make  or  report  or  record 
or  register  any  bet  or  wager  upon  the  result  of  any  contest  of 
speed  or  skill  or  endurance  of  animal  or  beast,  whether  such 
contest  is  held  within  or  without  the  state  of  Montana,  unless 
said  contest  is  held  within  an  inclosed  racetrack  or  fair  grounds 
and  said  bet  or  wager  is  made  and  all  acts  done  in  making, 
registering,  reporting  and  recording  said  bet  or  wager  are  done 
within  the  indosure  of  the  racetrack  or  fair  grounds  where  such 
contest  is  held,  and  upon  the  same  day  such  contest  is  held. 

'*Sec.  2.  Whenever,  during  thirty  days,  whether  consecu- 
tive or  not,  in  any  calendar  year  in  any  county  of  the  first 
class  and  whenever,  during  fourteen  days,  whether  consecutive 
or  not,  in  any  calendar  year,  in  any  county  not  a  county  of  the 
first  class,  there  have  been  bets  or  wagers  made,  or  reported  or 
recorded  or  registered  upon  the  result  of  any  contest  of  speed 
or  skill  or  endurance  of  animal  or  beast  upon  any  inclosed  race- 
track or  fair  grounds,  it  shall  thereafter  be  unlawful  during 
such  calendar  year  to  make,  or  report  or  record  or  register  any 
wager  or  bet  upon  the  result  of  any  contest  of  speed  or  skill 
or  endurance  of  animal  or  beast  held  within  such  inclosure. 

'*Sec.  3.  Any  person  who  aids  or  abets  in  the  commission 
of  any  of  the  acts  made  unlawful  in  sections  1  and  2  hereof, 
either  by  transmitting  or  communicating  or  transferring  money 
or  other  thing  of  value,  or  information  for  the  purpose  of  having 
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bets  or  wagers  made  or  reported  or  recorded  or  registered,  shall 
be  deemed  a  principal  in  the  commission  of  such  offense." 
(Laws  1909,  Chap.  92,  p.  122.) 

The  first  contention  of  the  appellant  is  that  the  foregoing  law 
is  unconstitutional.  His  ai^ument  is  that,  because  racetrack  or 
fair-grounds  betting  is  allowed  for  thirty  days  in  counties  of 
the  first  class,  and  for  only  fourteen  days  in  other  counties, 
therefore  the  Act  creates  a  monopoly  and  is  also  class  legisla- 
tion. He  invokes  Article  III,  section  11,  and  Article  V,  section 
26,  of  the  state  Constitution,  in  aid  of  his  contention.  Those 
constitutional  provisions  read  as  follows:  Section  11  [Article 
ni] :  "No  ex  post  facto  law  nor  law  impairing  the  obligation 
of  contracts  or  making  any  irrevocable  grant  of  special  priv- 
ileges, franchises  or  immunities  shall  be  passed  by  the  legislative 
assembly.'*  Section  26  [Article  V]  (in  part):  **The  legis- 
lative assembly  shall  not  pass  local  or  special  laws  in  any  of  the 
following  enumerated  cases,  that  is  to  say  •  •  •  granting 
to  any  corporation,  association  or  individual  •  •  •  any 
special  or  exclusive  privilege,  immunity  or  franchise  whatever," 
etc.  He  also  relies  upon  the  provisions  of  section  1,  Article 
XIV,  of  the  amendments  to  the  Constitution  of  the  United 
States,  relating  to  the  equal  protection  of  the  laws. 

There  is  nothing  in  the  record  to  disclose  that  any  monopoly  is 
created.  As  a  matter  of  fact,  an  evil  may  be  imposed  upon 
the  people  of  Silver  Bow  county  (a  county  of  the  first  class) 
rather  than  a  benefit.  No  * 'special  privileges,  franchises  or 
immunities'^  are  irrevocably  granted.  (See  State  v.  Walsh,  136 
Mo.  400,  37  S.  W.  1112,  35  L.  R.  A.  231.)  And  defendant  can- 
not successfully  invoke  section  26  of  Article  V  of  the  Constitu- 
tion, or  those  constitutional  provisions,  federal  or  state,  relating 
to  the  equal  protection  of  the  laws,  for  this  reason :  The  statute 
apon  which  this  prosecution  is  based  absolutely  prohibits  mak- 
ing, reporting,  recording,  or  registering  any  bet  or  wager  on  any 
contest  of  speed  held  without  the  state.  By  section  1  of  the 
Act  it  is  made  unlawful  to  make,  report,  record,  or  register  a 
wager,  such  as  is  therein  mentioned,  unless  the  pontest  is  held 
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within  an  inclosed  racetrack  or  fair  grounds;  and  it  is  further 
provided  that  all  acts  done  in  making,  registering,  reporting, 
and  recording  such  bet  must  be  done  within  the  inciosure  where 
such  contest  is  held.  As  it  would  be  a  physical  impossibility 
for  a  person  in  Montana  to  make  a  wager  on  a  race  held  without 
the  state,  in  the  same  inciosure  where  the  contest  was  held,  it 
follows  that  the  Act  prohibits  betting,  or  recording,  reporting, 
or  registering  a  bet  or  wager,  on  any  contest  held  outside  of 
the  state.  It  is  unlawful  to  make,  report,  record,  or  register 
any  wager  on  a  contest  of  speed  without  the  state,  even  though 
such  acts  are  committed  within  the  inciosure  of  a  racetrack  or 
fair  grounds  during  the  period  when  wagering  upon  the  con- 
tests held  within  such  inciosure  are  lawful.  The  defendant  is 
therefore  not  concerned  with  the  effect  of  those  parts  of  the 
Act  which  deal  with  contests  held  within  the  state.  {Uihlein 
V.  Caplice  Com.  Co.,  39  Mont.  327,  102  Pac.  564.)  The  act  with 
which  he  is  charged  is  prohibited  to  all  the  people,  at  all  times, 
and  at  all  places. 

The  main  contention  of  the  defendant  is  that  there  is  no  testi- 
mony in  the  case  to  warrant  the  finding  that  he  has  been  guilty 
of  aiding  or  abetting  in  the  commission  of  any  of  the  acts  pro- 
hibited by  the  statute  or  mentioned  in  the  information.  In  this 
connection  he  argues:  That,  before  he  can  be  legally  convicted^ 
it  must  be  affirmatively  shown  that  a  wager  was  actually  made ; 
that  the  testimony  shows  that,  if  any  wager  was  made,  the  trans- 
action was  completed  and  took  effect,  not  in  this  state,  but  in 
Idaho;  that  the  corporation  hereafter  mentioned,  to-wit,  the 
Interstate  Telegraph  Company,  was  engaged  in  the  legitimate 
business  of  transmitting  commercial  messages  and  money  by 
telegraph;  that  he,  as  its  agent,  was  also  engaged  legitimately; 
that  the  court  erred  in  admitting  the  testimony  of  certain  wit- 
nesses as  to  what  occurred  in  and  about  the  premises  occupied 
by  the  defendant,  and  in  adjoining  rooms  at  times  prior  to  the 
date  of  the  alleged  commission  of  the  offense  charged.  We  may 
discuss,  and  dispose  of,  these  contentions  as  a  whole. 

The  record  discloses,  satisfactorily  to  our  minds,  that  the 
fundamental  question  presented  to  the  jury  was  whether  the 
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defendant  has  devised  a  method  of  avoiding  the  operation  of 
the  so-called  "poolroom  law"  passed  by  the  last  legislative  as- 
sembly ;  whether  he  has  succeeded  in  discovering  a  way  to  carry 
on  the  business  of  selling  pools  on  horseraces  occurring  outside 
of  the  state,  with  which  business  he  was  connected  prior  to  the 
passage  of  the  Act,  in  such  a  manner  as  that  he  cannot  be  pun- 
ished therefor.  That  was  the  question  confessedly  presented 
to  the  jury  by  the  defendant  himself,  and  is  the  one  for  this 
court  to  settle.  The  attempt  and  the  complicated  devices  em- 
ployed evidence  an  ingenuity  which  might  have  been  devoted 
to  a  better  cause.  Whatever  differences  of  opinion  may  exist 
as  to  the  necessity  for,  or  expediency  of,  such  laws,  no  right- 
minded  man  will  seek  to  controvert  the  proposition  that,  having 
been  enacted,  they  should  be  obeyed  and  enforced. 

There  is  substantial  testimony  to  prove  these  facts:  On  or 
about  April  8,  1909,  the  county  attorney,  sheriff,  and  several 
deputy  sheriffs  of  the  county  of  Silver  Bow  went  to  the  office 
of  the  Interstate  Telegraph  Company,  a  Utah  corporation,  in 
Butte.  They  found  the  defendant  Rose  behind  a  railing,  in  a 
space  partitioned  off  similar  to  a  bank,  with  a  cashier's  or  teller's 
sign  over  one  of  the  windows.  Rose  undertook  to  explain  to 
the  officers  the  workings  of  the  concern,  seemed  anxious  to  do  so. 
A  man  named  Kleinschmidt  came  in  and  handed  him  a  message 
and  a  $20  gold  piece.  The  message  read:  "Butte,  Mont.  Apr. 
8,  1909.    Interstate  Telegraph  Company.    Pay  to  Wm.  Wright 

at   (address)    C  D'Alene   (City)   Glorio  first  at  track 

odds  20.00.  [Signature]  Schmidt."  On  the  face  and  back 
of  the  telegraph  blank  were  printed  conditions  and  stipulations 
similar  to  those  found  on  Western  Union  and  other  telegraph 
company  blanks. 

Rose  told  the  officers  that  if  they  would  wait  a  few  minutes 
they  would  see  the  complete  transaction.  Quoting  from  the  tes- 
timony of  the  county  attorney:  **When  they  would  complete  the 
transaction.  This  message  was  handed  to  Rose  and  given  to 
the  telegraph  operator,  who  ticked  his  instrument  and  appar- 
ently sent  a  message.    Later  on,  about  ten  or  fifteen  minutes. 
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an  answer  came  and  was  delivered  by  the  operator  to  Klein- 
«chmidt.  This  is  the  answer:  'Coeur  d'Alene,  April  8,  Schmidt, 
Butte.  Your  on.  Wm.  Wright.'  Rose  said  that  if  anybody 
came  in  and  wanted  to  make  a  bet  on  a  horserace  they  would 
transmit  the  message,  and  he  explained  this  as  the  method  of 
doing  it :  They  would  give  him  a  money  order  of  this  kind.  The 
order  would  be  written  out  by  the  sender.  For  instance,  Glorio 
was  a  horse  running  at  one  of  the  California  tracks  that  day. 
''Glorio  first  at  track  odds  20.00.'  I  inferred  that  Schmidt 
wanted  to  bet  $20  on  Qlorio  to  win  at  the  track  odds.  Refer- 
ring to  that  message,  sometimes  Rose  used  the  word  'bet'  and 
other  times  he  checked  himself  and  used  the  words  'business 
message.'  I  think  there  was  a  slip  returned  to  Mr.  Klein- 
schmidt  at  the  time  he  passed  this  message  in.  There  is  a  di- 
rect connection  between  the  M.  &  M.  saloon,  known  formerly  as 
M.  &  M.  poolroom,  to  the  Interstate  Telegraph  Company's  office, 
by  a  stairway.  There  is  a  door  leading  right  up  the  stairway, 
directly  to  the  door  of  the  Interstate  Telegraph  Company's  of- 
fice. People  are  going  in  and  out  there,  using  that  stairway  from 
the  saloon  to  the  Interstate  Telegraph  Company's  office,  and  we 
used  it  ourselves.  Downstairs,  in  the  saloon  proper,  on  the 
ground  floor,  we  found  a  large  blackboard  upon  which  was 
marked  the  names  of  horses  in  different  races  at  California.  I 
think  one  sign  read  'New  Orleans,'  I  am  not  sure,  'Oakland,* 
and  'Los  Angeles,'  the  different  races,  six  rows,  I  think;  and 
opposite  the  name  of  the  horse  there  was  written  the  odds  that 
you  would  have  to  bet  on  the  first  horse,  and  the  second  horse, 
and  so  on.  I  am  not  sure  whether  the  jockies  were  there  on  the  day 
I  was  there,  or  not ;  but  I  have  seen  the  distances  seven-eighths, 
or  five-eighths,  or  a  mile  race,  and  when  the  telegraph  opera- 
tor read  the  news  of  the  race  he  recorded  that  with  a  circle  around 
the  horse  that  won.  Second  he  would  mark  '2'  through  the  name 
of  the  horse,  and  the  horse  that  came  third  a  '3.'  That  meant 
that  the  horse  cii^led  was  the  winner  of  the  race,  that  No.  2  was 
second,  and  No.  3  third.  After  that  there  would  probably  be 
five  or  six  minutes  delay,  and  the  operator  would  confirm  the  race, 
and  the  bets  would  be  paid.    The  operator  would  sit  down  there 
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in  the  downstairs  portion  receiving  the  information  from  the  in- 
strument, and  the  races  were  called  when  they  reached  the  post. 
The  conditions  that  I  found  downstairs  in  the  M.  &  M.  saloon,  as 
to  the  operation  of  the  poolroom,  had  not  changed  a  bit,  in  my 
opinion,  from  the  time  before  the  law  was  passed,  with  the  excep- 
tion that  fewer  men  were  employed.  They  had  a  marker  and  an 
operator  when  the  law  was  not  in  force  and  when  it  was  in  force ; 
but  I  didn't  see  the  men  at  the  windows — ^that  is.  taking  bets 
openly.  There  was  no  cashier  in  sight,  and  no  ticket  marker. 
The  law  went  into  effect  March  5,  1909.  I  got  it  from  Rose 
himself  that  the  wire,  over  which  the  information  gotten  from 
the  ticker  came,  came  from  the  Interstate  Telegraph  Company 
and  the  Western  Union.  The  Western  Union  leased  the  wire 
to  the  telegraph  company,  and  they  in  turn  connect  with  the 
M.  &  M.  saloon.  The  M.  &  M.  has  a  direct  connection  with  the 
wire.  If  Glorio  won  that  day,  I  don't  know  whether  Rose  or 
the  Interstate  Telegraph  Company  was  to  pay  anything  to  Klein- 
schmidt.  I  have  no  proof.  I  don't  know  whether  this  Wright 
or  Rose  was  to  pay  the  money.  I  saw  no  sheet  writer  in  the 
poolroom.  The  duty  of  a  sheet  writer  is  to  record  the  bets.  In 
my  opinion  this  telegram  takes  the  place  of  a  sheet  writer.  In  all 
poolrooms  if  you  want  to  bet  on  a  horse  they  will  give  you  a  ticket 
which  says  what  money  you  are  entitled  to  in  the  event  the  horse 
wins.  Now  this  would  answer  the  same  purpose,  in  my  opinion. 
I  would  not,  of  course,  expect  to  find  a  cashier  sitting  out  in 
front  where  the  police  were  listening,  unless  he  expected  to  be 
placed  under  arrest.  About  this  entrance  leading  from  the 
M.  &  M.  saloon  to  the  upper  portion — that  upper  portion  was 
used  as  a  faro-room.  This  entrance  was  put  in  for  the  purpose 
of  allowing  the  people  to  go  from  the  saloon  directly  to  the 
gambling  house.  There  was  nothing  in  the  receipts  given  which 
showed  that  a  man  is  betting  on  a  horse.  It  would  be  a  dead 
give-away  if  they  did.  Taking  the  receipt,  together  with  the 
telegram,  you  have  all  the  purposes  of  a  sheet,  and  also  of  a 
ticket — a  clear  transaction  on  its  face.  I  know,  generally,  the 
system  of  operating  poolrooms." 

Thomas  Mulcahy,  a  deputy  sheriff,  testified:  **When  Rose 
called  the  attention  of  the  officers  to  this  transaction,  he  said  he 
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wanted  them  to  see  how  he  ran  his  business,  and  see  whether  he 
was  right  or  wrong  in  regards  to  a  poolroom." 

William  Ploto  testified:  That  about  April  10  *'I  saw  a  tele- 
gram filled  out  by  a  gentleman.  The  transaction  was  just 
completed  as  I  came  upstairs.  He  spoke  to  Rose,  and  the  mes- 
sage was  handed  to  him  with  a  silver  dollar.  I  don't  know 
what  the  message  was  or  who  signed  it.  At  the  time  this  lit> 
tie  part  attached  to  each  blank  was  filled  out  by  Rose  and 
handed  to  this  gentleman,  who  says,  'How  will  I  know  if  I  winf 
and  Rose  says,  'Bring  that  in,  and  if  you  win  there  will  be  & 
telegram  in  the  box  for  you.'  I  said  to  Rose,  'You  will  have 
a  hard  time  educating  the  suckers  to  this  game,'  and  he  says :  'We 
don't  want  to  educate  the  suckers.  We  can  do  sufficient  busi- 
ness without  them  if  we  are  permitted  to  go  on.'  " 

Rose  testified:  "I  am  manager  of  the  Interstate  Telegraph 
Company.  It  was  incorporated  March  23,  1909.  Neither  I 
nor  the  Interstate  Telegraph  Company  has  anything  to  do  with 
the  posting  information  on  the  blackboard  downstairs.  I  know 
Kleinschmidt.  I  told  O'Rourke,  the  sheriff,  I  would  demon- 
strate to  him  how  a  message  could  be  sent  on  a  horserace,  or 
transmit  money  to  another  state.  I  had  Kleinschmidt  write 
out  the  telegram  to  William  Wright,  Coeur  d'Alene.  Then  I 
took  the  telegram  to  my  operator,  and  said,  'Send  this  to  Coeur 
d'Alene,'  and  I  got  an  answer  to  it  for  Kleinschmidt  and  asked 
Mr.  O'Rourke  to  be  a  witness  to  the  transaction.  I  took  him 
through  the  different  courses  and  steps  that  a  money  order 
would  have  to  go  through.  The  message  was  transmitted  to 
Coeur  d'Alene  and  Coeur  d'Alene  charged  our  office  with  the 
transmission  of  the  message  and  $20  cash,  which  we  had  re- 
ceived here.  I  gave  Kleinschmidt  a  receipt  showing  that  he 
had  sent  a  telegram,  also  showing  that  he  had  sent  $20.  Our 
man  in  Idaho  pays  Wright  the  $20,  and  did  in  this  case.  Sup- 
posing that  this  horse  Glorio  had  won,  we  would  merely  gain  the 
transmission  of  the  money  on  the  message.  It  would  make  na 
difference  to  us  whether  the  horse  won  or  lost.  We  pay  nothing. 
We  place  nothing  against  it  as  a  wager.  We  would  gain  a  little 
bit  more  if  the  horse  won,  because  the  man  at  the  other  end 
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would  require  another  message.  It  does  not  make  a  particle 
of  difference  to  us  whether  a  horse  wins  or  loses.  A  feature  of 
our  business  is  the  telegraphic  money  order  and  message  com- 
bined. We  have  incorporated  for  the  purpose  of  saving  money 
to  the  people.  You  can  send  a  message  with  the  money  order. 
The  Western  Union  would  charge  for  two  messages.  That  is 
the  only  difference  between  our  system  and  the  Western  Union. 
There  was  nothing  in  the  receipt  given  to  Kleinschmidt  to  in- 
dicate that  he  had  bet  on  a  horse.  The  only  way  we  would 
know  if  the  horse  'Glorio'  had  won  would  be  through  advices 
from  our  ofiBce  at  that  point.  We  would  receive  a  message  stat- 
ing to  pay  a  certain  amount  of  money  to  a  certain  party,  but 
for  what  purposes  we  know  not.  It  is  not  necessary  to  return 
the  money  through  our  office.  Mr.  Wright  could  go  to  work 
and  return  it  by  way  of  the  Western  Union  or  the  Postal,  or 
by  letter,  or  by  express  money  order.  We  have  a  form  of  notice 
similar  to  that  used  by  the  Western  Union  or  the  Postal  notify- 
ing customers  that  there  is  a  telegraphic  money  transfer  at  our 
place.  Our  office  would  get  the  money  by  having  it  sent  from 
some  other  office  on  our  line.  Practically  for  three  years  im- 
mediately prior  to  April,  1909,  I  was  working  in  poolrooms 
and  in  connection  with  racetracks,  and  as  a  matter  of  fact  I 
was  thrown  out  of  employment  when  the  anti-poolroom  bill  went 
into  effect.  The  M.  &  M.  instrument  was  furnished  from  our 
wire.  We  ran  a  loop  from  our  main  office  to  the  downstairs. 
I  actually  sent  this  $20  to  Idaho.  I  sent  it  by  draft  when  set- 
tling up  with  the  office.  I  had  reason  to  believe  that  'Glorio' 
ran  that  day.  I  transmitted  this  message,  and  I  am  prepared 
to  transmit  all  messages,  commercial  or  otherwise." 

The  learning  and  industry  of  counsel  for  the  defendant  have 
resulted  in  making  a  most  elaborate  and  exhaustive  brief,  in 
which  the  legal  propositions  relied  on  by  them  are  ably  set 
forth  and  ai^rued;  but  our  examination  of  the  record  leads  to 
the  conclusion  that  the  facts  of  the  case  do  not  warrant  the 
application  of  the  principles  contended  for.  The  defendant 
cannot  successfuUy  claim  that  no  wager  was  in  fact  made,  for 
the  reason  that  he  himself  undertook  to  show  how  a  wager 
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could  be  made.  He  called  upon  the  officers  to  witness  how  the 
thing  was  done.  He  said  to  the  sheriff:  **I  will  demonstrate 
to  you  how  a  message  can  be  sent  on  a  horserace.''  He  had 
Kleinschmidt  write  out  the  telegram  addressed  to  Wright.  The 
telegram  itself  shows  that  a  wager  was  to  be  made.  It  is  of  no 
consequence  where  the  transaction  was  completed,  if  it  was  re- 
ported, recorded,  or  registered  in  this  state.  The  defendant 
is  not  charged  with  making  the  wager,  but  with  aiding  and 
abetting  the  acts  of  recording,  reporting,  and  registering  it,  by 
transmitting,  communicating,  and  transferring  money  and  in- 
formation for  the  purpose  of  having  it  made.  These  latter  acts 
must,  of  course,  have  been  done  within  the  state.  We  should 
have  no  hesitancy  in  determining  that  this  wager  on  the  horse 
**Glorio"  was  reported,  recorded  and  registered  in  the  ofl5ce 
of  the  defendant  in  Butte,  even  in  the  absence  of  the  testi- 
mony of  the  county  attorney  to  the  effect  that  the  telegram, 
with  the  receipt  therefor,  answered  all  the  purposes  of  a  record 
sheet  and  a  pool  ticket.  The  defendant's  own  testimony  shows 
that  he  transmitted  and  communicated  information  and  trans^ 
ferred  money  for  the  purpose  of  having  the  wager  made.  And, 
again,  he  testified  that  his  company  had  no  interest  in  the  re- 
sult of  the  race,  and  it  may  be  true  that  neither  the  defendant 
nor  the  company  paid  directly  in  case  a  wager  was  won; 
but  we  think  the  jury  would  have  been  justified  in  finding  from 
the  testimony  of  Floto  that  there  was  an  arrangement  of  some 
sort,  to  which  the  telegraph  company  was  a  party,  by  which, 
in  case  of  a  successful  wager  by  a  patron  of  the  concern,  the 
money  would  be  paid  on  the  premises.  The  only  purpose  of 
such  a  conclusion,  however,  would  be  to  show  that  the  wager 
was  actually  made  in  Butte,  and,  as  we  have  heretofore  said, 
that  matter  is  immaterial  in  this  case. 

The  testimony  of  witnesses  as  to  the  physical  conditions  in 
and  about  the  building  where  the  telegraph  company  conducted 
its  business,  both  before  and  after  its  installation  there,  was 
competent;  as  was  also  testimony  concerning  any  and  all  acts 
of  the  telegraph  company  and  the  defendant  in  the  conduct  of 
their  business.     This  testimony  served  to  illustrate  the  man- 
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ner  in  which  the  business  was  carried  on  and  the  nature  thereof, 
and  enabled  the  jury  to  determine  whether  or  not  the  busi- 
ness consisted  in  making,  reporting,  recording,  or  registering 
wagers  on  horseraces  conducted  outside  of  the  states  in  other 
words,  in  conducting  a  poolroom.  It  also  served  as  a  proper 
basis  for  the  testimony  of  the  county  attorney,  who  was  fa- 
miliar with  such  matters,  to  the  effect  that  the  new  methods  de- 
vised were  substantially  the  same  in  their  practical  operation, 
and  served  the  same  purposes,  as  those  theretofore  employed, 
which  the  law  was  designed  to  punish,  if  continued. 

All  other  assignments  of  error  relate,  incidentally,  to  those 
already  considered.    We  find  no  reversible  error  in  the  record. 

The  judgment  and  order  are  affirmed* 

Affirmed, 

Mb.  Chief  Justice  Bbantly  and  Mb.  Justice  Holloway 
concur. 

Behearing  denied  January  7|  1910. 


STATE,  Respondent,  v.  SYLVESTER,  Appei.lant. 

(No.  2,761.) 
(Submitted  November  23,  1909.    Decided  November  29,  1909.) 

[105  Pac.  86.] 

Criminal  Law — Poolselling  and  Bookmaking — Evidence — Suffi- 
ciency— Admissibility. 

PoolBellinji^  and  Bookmaking — Evidence — Sufficiency. 

1.  Evidence  held  sufficient  to  show  that  defendant  was  guilty  of  a 
violation  of  the  anti-poolroom  law  (Chapter  92,  Laws  1909),  by  aiding 
and  abetting  in  the  making  of  bets  on  horseraces  held  outside  the  state. 

Same— Conspiracy — Evidence — Admissibility. 

2.  The  acts  done  and  words  spoken  by  defendant's  confederates  in  the 
execution  of  a  plan  which  bad  for  its  purpose  an  evasion  of  Chapter 
92,  Laws  of  1909,  forbidding  bookmaking  and  poolselling,  both  before 
and  after  the  date  on  which  the  offense  charged  against  defendant  was. 
alleged  to  have  been  committed,  were  admissible  in  evidence. 

Same — Like  Offenses — Evidence — When  Admissible. 

3.  Evidence  of  the  commission  of  like  offenses  as  the  one  for  which 
defendant  was  on  trial  was  admissible  for  the  purpose  of  showing  his 
act  to  have  been  a  part  of  a  system  or  general  plan  pursued  by  him  in. 
evading  the  law. 
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Appeal  from  District  Court,  Silver  Bow  County;  Michael 
Donlan,  Judge. 

Edwakd  Sylvester  was  convicted  of  aiding  and  abetting  in 
reporting  a  bet  upon  the  result  of  a  horserace,  held  outside  the 
state,  and  appeals  from  the  conviction  and  an  order  refusing 
liim  a  new  trial.    AfBrmed. 

For  Respondent,  there  was  a  brief  by  Mr.  Albert  J,  Oalen, 
Attorney  General,  and  Mr.  E.  M.  Hall,  Assistant  Attorney  Gen- 
-rf^ral,  and  oral  argument  by  the  latter. 

Messrs.  Mackel  &  Meyer  "filed  a  brief  in  behalf  of  Appellant. 
Mr.  Alexander  Mackel  argued  the  cause  orally. 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

The  information  in  this  case  is  substantially  the  same  as  that 
set  forth  in  the  case  of  State  v.  Rose,  ante,  p.  66,  105  Pac.  82, 
with  the  exception  that  the  offense  is  alleged  to  have  been 
committed  on  April  12,  1909. 

The  testimony  shows:  That  one  portion  of  the  M>  &  M.  sa- 
loon was  in  fact  a  poolroom;  that  Sylvester,  on  the  day  in 
question,  stood  before  the  blackboard  described  in  the  Rose 
-Case,  recording  the  result  of  the  races;  that  he  was  writing  the 
names  of  the  horses,  the  odds,  and  weights  on  the  blackboard, 
and  '^calling  the  races"  when  the  information  came  in;  that 
he  was  ** putting  up  the  result"  of  the  races;  that  he  was  put- 
ting information  upon  the  board;  that  '*Mr.  Colby  and  others 
would  go  into  that  place  of  business  and  take  a  look  at  the 
l)oard  and  decide  what  horses  they  wanted  to  bet  on,  •  •  • 
And  from  the  information  posted  on  that  board  the  bets  were 
made  upstairs  by  means  of  this  telegraph  company";  that  Chas. 
•Colby  made  a  $50  wager  on  the  horse  ** Intrinsic"  by  means  of 
a  subterfuge  similar  to  that  employed  in  the  Rose  Case,  with 
the  exception  that  the  person  Wright  was  addressed  at  the 
Lansrham  Hotel,  Spokane,  Wash.,  instead  of  Coeur  d'Alene  City, 
Idaho.    The  name  of  the  horse  '^Intrinsic"  was  on  the  black- 
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board  downstairs,  as  entered  in  the  second  race  at  Los  Angeles. 
Under  these  circumstances  the  defendant  should  have  been,  as 
he  was,  convicted,  and  his  motion  for  a  new  trial  was  properly 
overruled.  There  can  be  no  question  that  he  was  engaged  in 
** aiding  and  abetting  in  reporting,  recording  and  registering  a 
bet  or  wager  upon  the  result  of  a  contest  of  speed  of  horses, 
held  without  the  state  of  Montana,"  by  communicating  infor- 
mation for  the  purpose  of  having  the  wager  made. 

The  trial  court  allowed  witnesses  to  testify  as  to  all  the  sur- 
rounding facts,  circumstances,  and  physical  conditions  at  the 
time  the  defendant  was  engaged  at  the  blackboard,  as  aforesaid. 
This  was  proper.  (See  State  v.  Rose,  ante,  p.  66,  105  Pac. 
82.)  The  court  also,  over  objection  of  the  defendant,  received 
testimony  as  to  what  Rose  said  and  did  at  the  time  Colby  sent 
his  telegram,  and  what  others  said  and  did  in  and  about  the 
operation  of  the  poolroom,  both  before  and  after  April  12, 
to-wit,  from  April  7  to  April  14.  This  was  also  proper. 
What  Rose  said  tended  to  prove  that  a  wager  was  made  on 
April  12  on  a  contest  of  speed  held  outside  of  the  state.  The 
entire  record  discloses  the  fact  that  the  M.  &  M.  saloon,  together 
with  the  oflSce  of  the  Interstate  Telegraph  Company,  constituted 
a  poolroom.  Both  Sylvester  and  Rose,  with  others,  were  en- 
gaged in  carrying  out  a  subtle  plan  to  evade  the  law ;  in  other 
words,  in  a  conspiracy.  The  evidence  showed  that  Sylvester 
was  a  party  to  the  entire  plan  of  procedure.  His  work  was  one 
of  the  links  in  the  chain  of  operations,  and  a  part  of  the  main 
transaction.     (See  State  v.  Hayes,  38  Mont.  219,  99  Pac.  434.) 

It  is  contended  that  portions  of  the  testimony  to  which  ob- 
jection was  made  tended  to  prove  other  and  different  offenses. 
What  was  said  by  this  court  in  the  case  of  State  v.  Newman, 
34  Mont.  434,  87  Pac.  462,  disposes  of  this  contention. 

We  do  not  find  it  necessary  or  at  all  desirable  to  review  the 
entire  testimony.  The  conclusions  of  fact  which  we  have 
reached  are  amply  justified  thereby.  The  state  introduced  a 
great  mass  of  evidence,  some  of  which,  perhaps,  was  unneces- 
sary, and  portions  thereof  related  to  acts  which  were  some- 
Mont.,  Vol.  40— « 
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what  remote  in  point  of  time ;  but  a  careful  examination  of  the 
record  satisfies  us  that  no  prejudicial  error  was  committed. 
All  of  the  testimony  tended  to  prove  that  no  substantial  change 
took  place  in  the  method  of  operating  the  M.  &  M.  poolroom 
after  the  so-called  ''anti-poolroom  law"  took  effect.  A  subter- 
fuge was  resorted  to  in  an  attempt  to  evade  the  law;  but  in 
the  essentials  the  business  was  conducted  as  theretofore.  The 
defense  interposed  was  manifestly  a  pure  sham.  The  defend- 
ant was  palpably  guilty.  All  other  questions  discussed  in  the 
brief  of  his  counsel  are  disposed  of  in  Rose's  Case, 
The  judgment  and  order  are  afSrmed. 

Afiirtned, 

Mb.  Chief  Justice  Brantly  and  Mb.  Justice  Hollowat 
concur. 

Rehearing  denied  January  7,  1910. 


STATE,  Respondent,  v.  SPARKS,  Appellant, 

(No.  2,767.) 
(Submitted  NoTember  28,  1909.    Decided  NoTember  29,  1909.) 

[105  Pac.  87.] 

Criminal  Law — Burglary — Evidence — Sufficiency — Possession  of 
Stolen  Property  —  Larceny  —  Verdict  —  Conclusiveness  —  In- 
structions. 

Larceny — PoBsession  of  Stolen  Property — Evidence — Sufficiency. 

1.  The  mere  possession  of  stolen  property  is  not  alone  sufficient  to 
convict  the  possessor  of  a  larceny  or  it;  but  where  this  fact  is  supple^ 
mented  by  others  inconsistent  with  the  idea  that  his  possession  is 
honest,  such  as  refusal  to  account  for  it,  or  the  giving  of  a  fictitious 
name,  or  the  like,  a  case  is  made  sufficient  to  go  to  the  jury. 

Burglary — Possession  of  Stolen  Property — Evidence — Effect. 

2.  Proof  of  the  fact  that  defendant,  on  trial  for  burglary,  soon  after 
the  commission  of  the  crime  had  the  stolen  property  in  his  possession^ 
together  with  circumstances  showing  guilty  conduct,  is  presumptive  evi- 
dence, not  only  of  the  larceny,  but  also  of  the  burglarious  means  em- 
ployed in  obtaining  the  property. 

Same — Evidence — Alibi — Verdict — Conclusiveness. 

3.  Where  the  state  bad  made  a  prima  facie  case  a^nst  defendant  for 
burglary^  the  jury's  verdict  finding  hiim  guilty  will  not  be  disturbed 
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on  appeal,  notwithstanding  several  of  his  ivitnesses  had  given  testimony 
tending  to  show  an  alibi.  It  was  within  the  jury's  province  to  dis- 
believe sneh  witnesnes. 

Same — Instructions— Presumptions. 

4.  The  presumption  obtains  that  the  jury  obeyed  the  court's  instruction 
that  they  should  draw  no  adverse  inference  from  the  fttet  that  defend- 
ant did  not  offer  himself  as  a  witness. 

Same — ^Verdict — ^When  not  Contrary  to  Law — Instructions. 

5.  Where  the  question  of  the  guilt  or  innocence  of  the  defendant  did 
not  rest  alone  upon  his  possession  of  property  charged  to  have  been 
burglariously  taken  by  him,  but  also  upon  facts  and  circumstances 
showing  that  the  larceny  could  not  have  been  committed  without  a 
felonious  entry,  a  verdict  of  guilty  cannot  be  said  to  have  been  con- 
trary to  the  law  as  declared  in  an  instruction  that  the  mere  possession 
of  the  property,  without  other  incriminating  circumstances,  would  not 
alone  warrant  a  conviction. 

Appeal  from  Disirict  Court,  Lewis  and  Clark  County;  J,  M. 
Clements,  Judge. 

Edgar  Sparks  was  convicted  of  burglary,  and  he  appeals 
from  the  judgment.    Affirmed. 

Mr.  Homer  O,  Murphy  submitted  a  brief  in  behalf  of  Appel- 
lant, and  argued  the  cause  orally. 

The  mere  unexplained  possession  of  property  claimed  to  have 
been  stolen  through  a  burglarious  entry  into  a  dwelling-house 
is  not  in  itself  sufScient  to  warrant  a  conviction  of  the  crime 
of  burglary.  {Territory  v.  Doyle,  7  Mont.  250,  14  Pac.  671; 
State  V.  Sullivan,  9  Mont.  174,  22  Pac.  1088 ;  State  v.  Whorton, 
25  Mont.  11,  63  Pac.  627;  State  v.  Allen,  34  Mont.  404,  411, 
87  Pac.  177 ;  People  v.  Beaver,  49  Cal.  57 ;  People  v.  Hart,  10 
Utah,  204,  37  Pac.  330;  State  v.  Jones,  19  Nev.  365,  11  Pac. 
317;  State  v.  Beeman,  51  Wash.  557,  99  Pac.  756;  State  v. 
Seymour,  7  Idaho,  ^257,  61  Pac.  1033;  Blair  v.  Territory,  15 
Okl.  549,  82  Pac.  6*53.) 

An  examination  of  the  evidence  introduced  by  the  state  shows 
only  a  single  circumstance  tending  to  show  appellant's  guilt, 
to-wit,  possession  of  one  of  the  three  rings  claimed  to  have  been 
stolen,  and  this  evidence  is  contradicted  by  the  testimony  of 
appellant's  witnesses  to  the  effect  that  appellant  could  not  have 
been  present  when  the  ring  was  claimed  to  have  been  pawned. 
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This  possession,  however,  if  any  there  was,  can  have  no  greater 
effect  than  to  raise  a  mere  suspicion  of  guilt.  ''Mere  suspicions 
or  probabilities,  however  strong,  are  not  sufficient  basis  for  con- 
viction of  a  <;rime."  (State  v.  McCarthy,  36  Mont.  226,  92 
Pac.  521;  State  v.  Whorton,  25  Mont.  11,  63  Pac.  627.) 

Defendant  could  not  be  legally  convicted  until  such  proof 
was  adduced  on  the  part  of  the  state  as  excludes  every  reason- 
able hypothesis,  save  that  of  his  guilt.  (State  v.  Seymour,  7 
Idaho,  257,  61  Pac.  1033 ;  State  v.  Hutchings,  30  Utah,  319,  84 
Pac.  893.)  Nor  was  it  incumbent  upon  defendant  to  explain 
possession  of  the  ring.     (People  v.  Hart,  supra,) 

In  behalf  of  Respondent,  there  was  a  brief  by  Mr.  Albert  J. 
Oalen,  Attorney  General,  and  Mr.  E.  M,  Hall,  Assistant  Attor- 
ney General,  and  oral  argument  by  the  latter. 

There  were  sufficient  incriminating  circumstances  connected 
with  the  recent  possession  by  defendant  of  the  stolen  property 
to  sustain  the  conviction.  (Territory  v.  Doyle,  7  Mont.  250,  14 
Pac.  671 ;  State  v.  Sullivan,  9  Mont.  174,  22  Pac.  1088 ;  State 
V.  Wells,  33  Mont.  291,  83  Pac.  476 ;  Holland  v.  State,  112  Ga. 
540,  37  S.  E.  887 ;  Anderson  v.  Commonwealth,  18  Ky.  Law  Rep. 
99,  35  S.  W.  542;  McOee  v.  State  (Tex.),  46  S.  W.  930;  Peo- 
ple V.  Joy  (Cal.),  66  Pac.  964;  State  v.  Norris,  27  Wash.  453, 
67  Pac.  983;  People  v.  Lang,  142  Cal.  482,  76  Pac.  232.) 

The  weight  of  the  evidence  on  the  question  of  alibi  is  solely 
for  the  jury.     (People  v.  Sears,  119  Cal.  267,  51  Pac.  325.) 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

The  defendant  was  charged  with  burglary,  committed  by  en- 
tering a  suite  of  rooms  occupied  as  a  residence  by  Charles  D. 
Curtis  and  Mae  L.  Curtis,  at  No.  117^/^  Broadway,  in  the  city 
of  Helena,  with  the  intent  to  commit  grand  larceny  therein. 
Upon  a  trial  he  was  found  guilty  of  burglary  in  the  second  de- 
gree and  sentenced  to  serve  a  term  in  the  state  prison.  This 
appeal  is  from  the  judgment. 
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The  integrity  of  the  judgment  is  assailed  upon  the  ground 
that  the  verdict  is  contrary  to  the  evidence.  From  the  record 
we  gather  the  following  facts:  Charles  D.  Curtis  and  Mae  L. 
Curtis,  father  and  daughter,  upon  December  4,  1908,  were 
occupying  a  suite  of  rooms  in  a  flat  at  No.  117^  on  Broad- 
way, in  the  city  of  Helena.  About  3  o'clock  in  the  afternoon, 
the  daughter  left  the  rooms  to  make  calls.  The  father  was  not 
at  home.  She  locked  the  door  leading  into  the  suite,  and 
hung  the  key  near  the  door  in  the  hallway,  but  in  such  a  posi- 
tion that  it  could  not  be  seen  from  toward  the  front.  This 
was  her  custom  when  leaving  the  rooms.  She  left  upon  the 
dresser  in  her  bedroom  three  gold  rings,  among  them  one  set 
with  diamonds  and  sapphires.  On  returning  about  5  o'clock, 
she  found  the  key  in  place  as  she  h»d  left  it ;  but  the  door  was 
open.  Her  father  had  not  returned  in  the  meantime.  Later 
in  the  evening  she  discovered  that  all  the  rings  were  missing, 
while  the  furniture  in  the  bedroom  showed  some  evidence  of 
having  been  disturbed.  She  at  once  notified  the  police  of  her 
loss.  In  the  meantime,  about  5:20  o'clock,  a  stranger  entered 
the  jewelry  store  of  Jacob  Yund,  on  Main  street,  and  secured 
a  loan  of  $20  upon  a  ring  set  with  diamonds  and  sapphires, 
signing  the  name  6.  B.  Harmon,  Jr.,  to  the  contract.  Inquiry 
instituted  by  the  police  upon  information  of  her  loss  by  Miss 
Curtis  led  to  the  discovery  of  the  transaction  at  Yund's  store. 
The  ring  left  with  him  was  identified  by  Miss  Curtis  and  sur- 
rendered to  her.  On  December  5th  the  defendant,  being  rec- 
ognized on  the  street,  by  Yund,  as  the  person  who  had  obtained 
the  loan,  and  pointed  out  to  the  chief  of  police,  was  arrested. 
Having  ascertained  the  cause  of  his  arrest,  he  denied  that  he 
had  ever  been  in  Yund's  store,  or  that  he  had  ever  gone  un- 
der the  name  of  Harmon,  or  that  he  had  ever  seen  or  had  any 
knowledge  of  the  ring.  He  had  no  pawn  ticket  upon  his  per- 
son, though  one  had  been  issued  by  Yund  at  the  time  the  loan 
was  made;  nor  were  the  other  rings  found.  At  the  trial  the 
ring  was  positively  identified,  by  Miss  Curtis  and  her  father, 
as  was  also  the  defendant,  by  Yund  and  a  workman  employed 
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by  him.  The  time  at  which  the  loan  was  made  was  also  def- 
initely fixed  by  the  latter  two  witnesses  by  the  fact  that  it 
was  near  closing  time,  and  the  workman  was  watching  for  a 
car  which  he  usually  took  to  reach  his  home.  The  defendant 
did  not  offer  himself  as  a  witness,  but  undertook  to  show,  by 
the  testimony  of  several  other  witnesses,  that  during  the  time 
within  which  the  entry  into  the  Curtis  rooms  must  have  been 
effected  he  was  at  Ft.  Harrison,  several  miles  from  the  city, 
where  he  was  temporarily  stationed  as  an  unassigned  recruit 
to  the  United  States  army,  engaged  in  the  performance  of  du- 
ties assigned  to  him  for  the  day,  as  room  orderly  and  kitchen 
police. 

We  think  the  evidence  was  sufiBcient  to  go  to  the  jury,  and 
to  justify  the  finding  that 'the  defendant  is  guilty  as  charged. 
If  the  testimony  of  the  state's  witnesses  was  to  be  credited,  the 
defendant,  about  two  hours  after  Miss  Curtis  left  the  ring  in 
her  room,  had  it  in  his  possession,  pledged  it  for  a  loan,  sign- 
ing a  fictitious  name,  and  thereafter  denied  all  knowledge  of 
the  transaction.  It  has  been  held  by  this  court,  following  the 
rule  recognized  by  the  courts  generally,  that  mere  possession 
of  property  recently  stolen  is  not  sufficient  to  convict  the  pos- 
sessor of  a  larceny  of  it.  {Territory  v.  Doyle,  7  Mont.  245,  14 
Pac.  671;  State  v.  Sullivan,  9  Mont.  174,  22  Pac.  1088;  State 
V.  Wells,  33  Mont.  291,  83  Pac.  476.)  When,  however,  this  fact 
is  supplemented  by  other  facts  inconsistent  with  the  idea  that 
the  possession  is  honest,  such  as  the  giving  of  a  false  or  im- 
probable explanation  of  it,  or  a  failure  to  explain,  when  a 
larceny  of  the  property  is  charged,  or  the  possession  of  a  forged 
bill  of  sale,  or  the  giving  of  a  fictitious  name,  or  the  like,  & 
case  is  made  sufficient  to  submit  to  the  jury.  {Territory  v. 
Doyle;  State  v.  Svllivan;  State  v.  Wells,  supra,)  The  rule 
as  to  the  materiality  of  such  evidence  is  well  stated  by  the  su- 
preme court  of  Maine,  in  State  v.  Bartlett,  55  Me.  200,  as  fol- 
lows: **If  a  person  accused  remains  silent  when  he  may  speak, 
he  does  so  from  choice,  and  the  choice  he  makes  upon  such  oc- 
casions has  always  been  regarded  competent  evidence.  It  is 
the  act  of  the  party.    From  time  immemorial  the  reply  or  the 
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silence  of  the  accused  person,  when  charged,  has  been  regarded 
as  legitimate  evidence  on  his  trial  for  the  consideration  of  the 
jury.  Any  act  of  his,  when  charged,  tending  to  sustain  the 
charge,  may  be  proved.  Fleeing  from  arrest,  giving  contra- 
dictory, untrue,  or  improbable  accounts  of  the  matters  in  issue, 
and  refusals  to  account  for  the  possession  of  stolen  property, 
are  evidences  of  guilt  admitted  upon  the  trial  of  the  persons 
accused.  These  are  proofs  derived  from  the  prisoner's  acts, 
sayings,  and  silence." 

So,  where  the  charge  is  burglary!  if  property  taken  from  the 
owner  is  soon  thereafter  found  in  possession  of  the  person 
charged  with  the  felonious  entry,  proof  of  this  fact,  together 
with  circumstances  showing  guilty  conduct,  is  presumptive  evi- 
dence, not  only  of  the  larceny,  but  also  that  he  made  use  of 
the  means  by  which  the  property  was  acquired.  {People  v. 
Lang,  142  Cal.  482,  76  Pac.  232 ;  Holland  v.  State,  112  Ga.  540, 
37  S.  E.  887 ;  Smith  v.  State,  62  Ga.  663 ;  Favro  v.  State,  39 
Tex.  Cr.  App.  452,  73  Am.  St.  Rep.  950,  46  S.  W.  932;  An- 
derson V.  Commonwealth,  18  Ky.  Law  Rep.  99,  35  S.  W.  542; 
People  V.  Joy,  135  Cal.  xix,  66  Pac.  964;  State  v.  Norris,  27 
Wash.  453,  67  Pac.  983;  Walker  v.  Commonwealth,  28  Gratt. 
<Va.)  969;  State  v.  Bryan,  19  Nev.  365,  11  Pac.  317;  State  v. 
Powell,  61  Kan.  81,  58  Pac.  968;  1  Wharton's  Criminal  Law, 
10th  ed.,  sec.  813;  6  Cyc.  246.)  Burglary  is  one  degree  re- 
moved from  larceny;  but,  when  the  facts  proven  warrant  the 
finding  of  the  larceny,  and  the  surrounding  circumstances  are 
such  as  to  show  that  the  larceny  could  not  have  been  committed 
without  the  felonious  entry,  the  evidence  is  sufScient  to  war- 
rant the  finding  of  the  burglary  also. 

The  jury  evidently  discredited  the  assumption  of  ignorance 
by  the  defendant  as  indicated  by  his  denial,  and  accepted  the 
theory  of  the  Curtises  as  to  the  loss  of  the  ring,  and  also  the 
story  of  Yund  and  his  workman  as  to  the  transaction  at  Yund's 
store.  This  being  so,  it  was  within  their  province  to  discredit, 
as  they  did,  the  evidence  offered  by  the  defendant  to  estab- 
lish his  alibi.  The  court  properly  instructed  the  jury  that,  in 
iu'riving  at  their  conclusion  as  to  the  guilt  or  innocence  of  the 
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defendant,  they  should  draw  no  adverse  inference  from  the 
fact  that  he  did  not  offer  himself  as  a  witness.  (Revised  Codes, 
sec.  9484.)  The  presumption  is  that  this  instruction  was  obeyed, 
and  that  the  jury  made  their  finding  upon  the  evidence  ad- 
duced. A  prima  facie  case  having  been  made  out  by  the  state, 
the  finding  thereon  may  not  be  disturbed,  notwithstanding  the 
evidence  tending  to  establish  the  alibi. 

The  court  instructed  the  jury,  in  substance,  that  the  merfe  pos- 
session of  the  property  by  the  defendant  without  other  in- 
criminating circumstances,  would  not  warrant  a  conviction.  The 
contention  is  made  that  the  verdict  is  contrary  to  the  law  thus 
stated.  The  instructions,  as  a  whole,  particularly  in  the  re- 
spect referred  to,  were  as  favorable  to  the  defendant  as  he  could 
ask.  As  we  have  pointed  out,  the  question  of  his  guilt  or  in- 
nocence did  not  rest  alone  upon  his  possession  of  the  property 
furtively  taken  from  the  Curtis  rooms.  Upon  the  evidence  the 
verdict  might  have  been  guilty  or  not  guilty,  in  view  of  the 
other  circumstances  proven.  It  is  therefore  not  contrary  to  the 
law. 

Accordingly,  the  judgment  is  afSrmed. 

Affirmed. 

Mr.  Justice  Smith  and  Mr.  Justice  IIolloway  concur. 


STATE,  Respondent,  v.  STONE,  Appellant. 

(No.  2,717.) 
(Submitted  November  24,  1909.     Decided  December  2,  1909.) 

[105  Pac.  89.] 

Criminal  Law — Attempts — Infamous  Crime  Against  Nature — 
Punishment  —  Extent  —  Costs  of  Prosecution — Instructions — 
Review. 

Infamous  Crime  Against  Nature — Attempt — Punishment. 

1.  Section  8895,  Revised  Codes,  provides  that  one  found  guilty  of  an 
attempt  to  commit  a  felony  shall  be  punishable,  where  no  provision  is 
made  by  law  for  punishment,  by  imprisonment  in  the  state  prison  for 
a  term  not  to  exceed  one-half  the  longest  term  prescribed  upon  a  con- 
viction of  the  offense  attempted.     Section  8359  declares  that  one  guilty 
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of  the  infamous  crime  against  nature  is  punishable  by  imprisonment 
for  a  term  not  less  than  five  years;  and  under  section  8902  the  district 
eourt  has  power  to  extend  the  penalty  to  life  imprisonment  or  to  any 
number  of  years  not  less  than  that  prescribed.  Held,  under  these  sec- 
tions, that  the  court  had  authority  to  fix  the  punishment  of  one  found 
guilty  of  an  attempt  to  commit  the  infamous  crime  against  nature,  at 
fifteen  years^  since  in  its  discretion  it  could  have  sentenced  defendant,. 
if  guilty  of  the  infamous  crime  itself,  to  a  term  of  thirty  years,  and 
hence  could  with  propriety  fix  one-half  that  term  upon  conviction  for 
the  attempt. 

Criminal  Law — Costs  of  Prosecution — ^When  not  Becoverable. 

2.  In  the  absence  of  a  statute  permitting  it,  the  imposition  of  costs^ 
incident  to  the  prosecution,  as  part  of  the  penalty  for  the  commission 
of  crime,  is  error. 

Same — Improper  Judgment — ^Modification. 

3.  A  judgment  of  conviction  for  crime,  which  erroneously  included 
payment  by  defendant  of  the  costs  of  prosecution,  is  not  on  that  ac- 
count void  as  a  whole;  but  the  same  may,  under  section  9417,  Revised 
Codes,  be  modified  by  striking  therefrom  the  provision  as  to  costs,  and,, 
as  so  modified,  be  allowed  to  stand. 

Same— Instructions — ^Appeal — Beview. 

4.  Where  defendant  fails  to  make  objection  to  any  portion  of  the 
charge  or  to  any  action  of  the  trial  court  in  its  settlement  during  trial,. 
he  Trill  not,  on  appeal,  be  heard  to  complain  of  error  therein  or  of  any 
omission  by  the  court  to  submit  any  special  instruction* 

Appeal  from  District  Court,  Dawson  County;  C.  E,  Loudy 
Judge. 

Oeorgb  Stone  was  convicted  of  an  attempt  to  commit  the  in> 
famous  crime  against  nature,  and  appeals  from  the  judgment 
of  conviction.    Modified  and  affirmed. 

Mr.  C.  C.  Hurley  filed  a  brief  in  behalf  of  Appellant. 

On  behalf  of  Respondent,  there  was  a  brief  by  Mr.  Albert  J.. 
Galen,  Attorney  General,  and  Mr.  E.  M.  Hall,  Assistant  At- 
torney General. 

Cause  submitted  on  briefs  of  counsel. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

Upon  information  charging  him  with  the  commission  of  the 
infamous  crime  against  nature  upon  a  male  child  of  the  age 
of  fifteen  years,  the  defendant  was  found  guilty  of  an  at- 
tempt to  conunit  the  offense.  By  the  judgment  of  the  court, 
he  was  sentenced  to  a  term  of  fifteen  years  in  the  state  prison 
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and  adjudged  to  pay  the  costs  of  prosecution.  He  has  appealed 
from  the  judgment. 

The  first  contention  made  in  his  behalf  is  that  there  is  no 
provision  of  law  under  which  he  could  be  sentenced  for  an  at- 
tempt to  commit  the  infamous  crime  against  nature.  The  argu- 
ment is:  That  the  penalty  for  this  offense,  as  declared  by  the 
statute,  is  imprisonment  in  the  state  prison  for  a  term  not 
less  than  five  years ;  that  the  penalty  for  an  attempt  is  imprison- 
ment for  a  term  not  exceeding  one-half  the  longest  term  pre- 
scribed for  the  offense  so  attempted;  that  there  is  no  definite 
limit  to  the  term  which  may  be  imposed  for  the  infamous  crime 
against  nature;  that  the  court  had  no  basis  upon  which  to  de- 
termine the  penalty  in  this  case;  and  hence  that  it  was  au- 
thorized to  impose  no  penalty  other  than  the  one  prescribed  for 
assault  in  the  second  degree. 

The  defendant  was  sentenced  under  section  8895,  Revised 
Codes,  which  declares:  ** Every  person  who  attempts  to  commit 
any  crime,  but  fails,  or  is  prevented  or  intercepted  in  the  perpe- 
tration thereof,  is  punishable,  where  no  provision  is  made  by 
law  for  the  punishment  of  such  attempts,  as  follows:  (1)  If 
the  offense  so  attempted  is  punishable  by  imprisonment  in  the 
state  prison  for  five  years,  or  more,  or  by  imprisonment  in  the 
county  jail,  the  person  guilty  of  such  attempt  is  punishable  by 
imprisonment  in  the  state  prison,  or  in  the  county  jail,  as  the 
case  may  be,  for  a  term  not  exceeding  one-half  the  longest 
term  of  imprisonment  prescribed  upon  a  conviction  of  the  of- 
fense so  attempted.  •  •  •  "  The  term  for  which  one 
found  guilty  of  the  infamous  crime  against  nature  may  be  im- 
prisoned is  prescribed  by  section  8359  of  the  Revised  Codes, 
which  declares:  ** Every  person  who  is  guilty  of  the  infamous 
crime  against  nature,  committed  with  mankind  or  with  any 
animal,  is  punishable  by  imprisonment  in  the  state  prison  not 
less  than  five  years."  Since  the  minimum  limit  only  is  here 
fixed,  the  penalty  for  this  crime  may  be  extended  to  life,  under 
the  provision  found  in  section  8902,  for  there  it  is  expressly 
declared  that  ''the  court  authorized  to  pronounce  judgment 
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npon  such  conviction  may,  in  its  discretion,  sentence  such  offen- 
der to  imprisonment  during  his  natural  life,  or  for  any  num- 
ber of  years  not  less  than  that  prescribed/' 

The  penalty  for  assault  in  the  second  degree  is  fixed  by  sec- 
tion 8313  at  not  less  than  one  nor  more  than  five  years,  or  a 
fine  not  exceeding  $2,000,  or  both.  While  some  of  the  various 
assaults  defined  in  this  section  are  purely  statutory,  and  in- 
volve a  battery  as  well  as  a  common-law  assault — ^that  is,  an  at- 
tempt with  force  or  violence  to  do  a  corporal  injury  to  another, 
under  circumstances  denoting  an  intention  to  do  it,  coupled 
with  the  present  ability  to  carry  the  intention  into  effect — an 
assault  with  intent  to  commit  a  felony  of  any  kind  is  a  dis- 
tinct offense  from  that  of  attempt  to  commit  the  felony,  as  is 
pointed  out  in  People  v.  Lee  Kong,  95  Cal.  666,  29  Am.  St.  Rep. 
165,  30  Pac.  800,  17  L.  R.  A.  626.  Under  section  8313,  to  con- 
stitute  an  assault  other  than  one  which  involves  a  technical 
battery  without  which  the  offense  is  not  complete,  there  must 
be  present  both  the  element  of  attempt  and  the  element  of  pres- 
ent ability  to  inflict  the  injury.  The  absence  of  either  is  fatal 
to  the  charge.  The  absence  of  the  latter  element,  however,  does 
not  prevent  a  conviction  for  the  attempt,  for,  under  a  charge 
of  assault,  the  defendant  may  be  convicted  either  of  the  assault 
or  of  the  attempt,  because  the  former  includes  all  the  elements 
of  the  latter.  If  the  act  done  is  with  the  requisite  intent  and 
tends  to  effect  its  purpose,  the  attempt  is  complete,  no  matter 
how  the  accomplishment  was  prevented;  whereas,  if  by  reason 
of  the  existence  of  some  obstruction  the  ability  is  not  present 
to  carry  out  the  intent,  the  assault  is  not  complete.  This  be- 
ing so,  it  is  clear  that  under  a  verdict  declaring  the  defendant 
guilty  of  an  attempt,  as  in  the  case  here,  he  cannot  properly 
be  sentenced  as  for  an  assault. 

We  recur,  then,  to  the  question  whether  the  sentence  imposed 
upon  the  defendant  can  be  sustained  under  the  provisions  of 
sections  8895  and  8902,  supra.  The  penalty  for  the  infamous 
crime  against  nature  cannot  be  less  than  five  years,  and  may 
extend  during  life.  For  an  attempt  to  commit  the  crime  the 
penalty  cannot  be  less  than  two  and  one-half  years,  and  may  be 
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extended  daring  one-half  of  life.  Now,  the  period  of  a  life- 
time  is  indefinite  and  indeterminable.  It  is  impassible,  there- 
fore, for  a  court  to  ascertain  the  extent  of  one-half  of  a  lifetime. 
Every  sentence,  however,  is  indefinite  and  indeterminable,  and 
therefore  may  be  for  life,  in  the  sense  that  it  may  be  ended  by 
the  death  of  the  prisoner  before  its  expiration.  While  the  court 
could  not  definitely  ascertain  the  extent  of  one-half  of  a  life 
sentence,  it  could  say,  as  it  did  impliedly  in  this  case,  that  the 
longest  term  for  which  the  defendant  should  have  been  sen- 
tenced upon  a  conviction  of  the  infamous  crime  against  nature 
should  be  thirty  years,  and  fix  the  term  upon  conviction  for  the 
attempt  at  fifteen  years,  or  one-half  of  that  time.  {People  v. 
Gardner,  98  Cal.  127,  32  Pac.  880;  People  v.  Bums,  138  CaL 
159,  69  Pac.  16,  70  Pac.  1087,  60  L.  R.  A.  270 ;  In  re  De  Camp, 
15  Utah,  158,  49  Pac.  823.)  The  provisions  of  the  statute  are 
confusing  and  not  free  from  diflSculty,  when  it  comes  to  apply 
them,  yet  we  do  not  think  them  entirely  abortive. 

Contention  is  made  that  the  judgment  is  erroneous  in  that 
it  includes,  as  a  part  of  the  penalty,  the  payment  of  the  costs 
incident  to  the  prosecution.  At  common  law  costs,  as  such, 
were  unknown.  {Hibbard  v.  Tomlinson,  2  Mont.  220;  Orr  v. 
Haskell,  2  Mont.  350 ;  Montana  Ore  Pur.  Co.  v.  Boston  &  Mont, 
C.  C.  &  8.  Min,  Co.,  27  Mont.  288,  70  Pac.  1114;  11  Cyc.  267.) 
The  recovery  of  them  depends  upon  the  provisions  of  the  stat- 
ute upon  the  subject.  If  they  are  not  expressly  allowed,  they 
cannot  be  recovered.  The  rule  applies  as  well  to  criminal 
cases.  While  it  is  competent  for  the  legislature  to  make  the 
costs  a  part  of  the  penalty,  as  such,  or  to  provide  generally  that 
a  defendant,  upon  conviction  of  any  crime,  shall  be  adjudged 
civilly  liable  for  them,  in  the  absence  of  such  a  statute  courts 
have  no  power  to  include  them  in  the  judgment.  There  is  no 
general  provision  in  the  Revised  Codes  upon  the  subject;  nor 
does  the  section  suprOf  fixing  the  penalty  for  the  offense  here 
involved,  grant  the  power  to  impose  costs.  The  judgment  is 
therefore  erroneous  in  so  far  as  it  includes  them ;  but  this  error 
does  not  necessarily  render  it  void  as  a  whole.  It  is  valid  to 
the  extent  to  which  the  court  had  power  to  impose  it,  and  void 
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only  as  to  the  excess.  Under  the  statute  (section  9417,  Revised 
Codes),  the  objectionable  part  may  be  stricken  out,  and,  as  so 
modified,  it  may  be  allowed  to  stand. 

It  is  said  that  the  judgment  should  be  reversed  because  the 
court  failed  to  submit  certain  instructions  to  the  jury.  It  does 
not  appear  from  the  record  that  objection  was  made  during 
the  trial  to  any  portion  of  the  charge,  or  that  any  special  in- 
structions requested  were  refused.  So  far  as  appears  to  this 
court,  the  entire  charge  was  satisfactory  to  counsel  and  suflB- 
ciently  comprehensive  to  cover  every  phase  of  the  case.  Having 
made  no  objection  to  any  portion  of  it,  nor  to  any  action  of  the 
court  in  connection  with  the  settlement  of  it  during  the  trial, 
counsel  cannot  now  complain,  either  of  any  error  therein,  or 
of  any  omission  by  the  court  to  submit  any  special  instruction. 
(Revised  Codes,  sec.  9271.) 

The  cause  is  remanded  to  the  district  court,  with  directions 
to  modify  the  judgment  by  striking  out  so  much  thereof  as  ad- 
judges the  defendant  liable  for  costs.  As  so  modified,  the  judg- 
ment will  stand  afiSrmed. 

Modified  and  affirmed. 

Mr.  Justice  Smith  and  Mr.  Justice  Holloway  concur. 
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STATE,  Respondent,  v.  RADMILOVICH,  Appellant.  « 534 

(No.  2,754.) 
(Submitted  November  24,  1909.     Decided  December  2,  1909.) 

[105  Pac.  91.] 

Criminal  Law — Oaming — Evidence — Insufficiency — Information 
— Appeal — Review. 

Criminal  Law — Appeal — Review. 

1.  To  make  the  refusal  of  the  trial  court  to  direct  a  verdict  of  ac- 
quittal reviewable  on  appeal,  it  was  not  necessary  that  the  ruling  should 
first  have  been  presented  to  that  court  on  a  motion  for  a  new  trial  and 
an  exception  preserved  to  the  order  denying  the  motion. 

8ame — Gaming — Information — Evidence — Insufficiency. 

2.  Where  an  information  charged  defendant  with  unlawfully  permit- 
ting a  game  of  draw-poker  to  be  played  upon  his  premises,  and  there 
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was  no  evidenee  whatever  as  to  what,  if  any,  game  was  being  played,, 
the  court  should  have  withdrawn  the  ease  from  the  jury  and  directed 
a  verdict  of  acquittal. 

Same — Jury — Disregard  of  Instructions — New  TriaL 

3.  Failure,  on  the  part  of  the  jury,  to  heed  the  court's  instructions,  i» 
sufficient  to  warrant  the  granting  of  a  new  triaL 

Same — Gaming — Information — Sufficiency. 

4.  An  information  charging  defendant  with  permitting  a  game  of 
chance  to  be  played  upon  his  premises,  contrary  to  the  provisions  of 
section  8416,  Kevised  Codes,  was  not  defective  because  it  failed  to  set 
forth  the  names  of  the  persons  permitted  to  play. 

Same — Admission  of  Evidence — Prejudicial  Error. 

5.  It  was  prejudicial  error  to  allow  the  state,  while  attempting  to 
prove  the  ownership  of  the  saloon  in  which  defendant  was  charged  to 
have  permitted  gambling,  to  show  that  a  homicide  had  taken  place 
therein  at  some  time  prior  to  the  offense  for  which  he  was  on  trial. 

Appeal  from  District  Court,  Silver  Bow  County;  Michael 
Donlan,  Judge. 

John  Radmilovigh,  charged  with  permitting  a  certain  game 
of  chance  to  be  played  upon  his  premises,  was  convicted,  and 
appeals.    Reversed  and  remanded  for  new  trial. 

Messrs.  Binnard  &  Rodger,  and  Mr.  B.  S.  Thresher,  sub- 
mitted a  brief  in  behalf  of  Appellant;  Mr.  Morris  Binnard 
argued  the  cause  orally. 

The  information  having  described  the  game  alleged  to  have 
been  permitted  to  be  played  as  draw-poker,  the  evidence  must 
conform  to  such  allegation,  and  unless  it  does  there  is  a  fail- 
ure of  proof,  and  a  conviction  cannot  be  had  upon  evidence 
that  some  other  game  than  that  charged  in  the  information  was 
being  conducted.  (13  Encyclopedia  of  Evidence,  p.  640;  Peo- 
ple V.  Strassman,  112  Cal.  683,  45  Pac.  3;  Dudley  v.  State,  22 
Ark.  251 ;  State  v.  Anderson,  30  Ark.  131 ;  State  v.  Hesner,  55 
Iowa,  494,  8  N.  W.  329;  Windsor  v.  Commonwealth,  4  Leigh 
(Va.),  680.) 

Where  a  person  or  thing  necessary  to  be  mentioned  in  an 
indictment  is  described  with  unnecessary  particularity,  all  the 
circumstances  of  the  description  must  be  proved.  {State  v. 
Newland,  7  Iowa,  242,  71  Am.  Dec.  444.)  Acts  constituting  the 
offense  must  be  proved  as  alleged  in  the  indictment,  although 
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they  are  therein  described  with  more  minuteness  than  is  neces- 
sary. {Commonwealth  v.  Magowcm^  1  Met.  (Ky.)  368,  71  Am. 
Dee.  480.)  Although  an  indictment  for  theft  of  a  branded 
animal  need  not  describe  the  brand,  if  the  brand  be  described, 
a  variance  in  the  proof  thereof  is  fatal  to  a  conviction.  {Allen 
V.  State,  8  Tex.  App.  360;  Qray  v.  State,  11  Tex.  App.  411; 
State  V.  McDonald,  10  Mont.  22,  24  Am.  St.  Bep.  25,  24  Pac. 
628.)  The  general  rule  is,  that  all  descriptive  averments  in 
the  information,  although  unnecessarily  particular,  must  be 
proved  as  laid.  (22  Cyc.  448;  McAllister  v.  State  (Tex.  Cr.),. 
116  S.  W.  582.) 

The  information  is  insufficient  in  that  it  fails  to  give  the 
names  of  the  persons  who  were  by  the  defendant  permitted  to> 
conduct  or  play  the  game  of  draw-poker ;  nor  does  it  allege  that 
such  persons  were  unknown  to  the  county  attorney.  {State  v.. 
Oldham,  200  Mo.  538,  98  S.  W.  497;  Moore  v.  State,  69  Neb.. 
653,  96  N.  W.  196.) 

A  brief  in  behalf  of  the  state  was  filed  by  Mr,  Albert  J.  Oalen^ 
Attorney  Cteneral,  and  Mr.  W,  H.  Poorman,  Assistant  Attorney 
GeneraL  Mr.  E.  M.  HaU,  Assistant  Attorney  General,  argued 
the  cause  orally. 

This  court  cannot,  on  an  appeal  from  the  judgment  alone, 
consider  the  insufficiency  of  the  evidence  to  sustain  the  verdict. 
(Withers  v.  Kemper,  25  Mont.  432,  65  Pac.  422.)  If  all  ques- 
tions  relating  to  the  admissibility  or  the  rejection  of  evidence, 
or  the  sufficiency  of  evidence,  as  well  as  other  rulings  made  by^ 
the  court,  during  the  progress  of  the  trial,  may  properly  be- 
raised  on  an  appeal  from  the  judgment,  then  it  is  not  neces- 
sary that  a  motion  for  a  new  trial  should  be  made  in  any  case, 
but  all  questions  can  be  brought  directly  to  the  appellate  court. 

It  is  claimed  by  appellant  that  the  information  in  this  case- 
is  insufficient.  However,  similar  informations  have  been  sus- 
tained by  this  court,  and  by  other  courts  of  last  resort.  {State 
V.  Ross,  38  Mont.  319,  99  Pac.  1056;  Miller  v.  Commonwealth^ 
117  Ky.  80,  77  S.  W.  682,  78  S.  W.  250.) 


96  State  v.  Radmilovich.  [Oct.  T.  '09. 

That  a  gambling  game  was  being  run  by  the  defendant,  that 
this  game  was  carried  on  by  the  use  of  cards,  poker-chips,  etc., 
and  that  the  poker-chips  were  sold  and  used  at  the  tables  by 
the  players,  is  beyond  question.  The  name  of  the  game  played 
was  a  question  of  fact  for  the  jury,  and  they  determined  that 
it  was  draw-poker.  (See  State  v.  Oray,  19  Mont.  206,  47  Pac. 
•900;  see,  also,  Fly^tn  v.  State,  34  Ark.  441;  20  Cyc.  911,  912.) 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

The  above-named  defendant  was  prosecuted  in  the  district 
court  of  Silver  Bow  county  under  an  information,  the  charging 
portion  of  which  is  as  follows:  '*That  the  said  defendant,  on  or 
about  the  eighteenth  day  of  October,  1908,  •  •  •  then  and 
there  being  the  owner  and  in  charge  of  a  certain  saloon,  beer- 
hall,  or  barroom,  then  and  there  situate  and  being  in  that  cer- 
tain building  known  as  and  numbered  110  East  Park  street, 
in  the  city  of  Butte,  •  •  •  unlawfully,  etc.,  did  permit, 
then  and  there  and  therein,  and  in  and  about  said  saloon,  beer- 
hall,  or  barroom,  a  certain  game  of  draw-poker  to  be  played, 
with  cards,  for  money,  checks,  credits,  and  other  representatives 
of  value."  The  jury  before  whom  he  was  tried  rendered  a 
verdict  of  guilty,  and  from  a  judgment  of  conviction  he  ap- 
peals. 

At  the  close  of  the  state's  case  in  chief,  the  defendant  moved 
the  court  for  a  directed  verdict  of  acquittal,  and  also  requested 
the  court  to  advise  the  jury  to  acquit  him,  for  the  following 
reasons,  viz.,  that  the  state  had  failed  to  prove  (1)  the  corpus 
delicti,  or  (2)  that  he  knowingly  permitted  a  game  of  draw- 
poker  to  be  played,  or  (3)  that  a  game  of  draw-poker  was  played, 
or  (4)  that  a  game  of  draw-poker  was  played  for  money,  cheeks, 
credits,  or  other  representatives  of  value.  The  court  denied* 
the  motion,  and  the  defendant  preserved  an  exception.  His 
counsel  now  contends  that  there  is  in  the  record  no  testimony 
whatsoever  tending  to  prove  any  of  the  matters  enumerated  in 
the  motion.  We  agree  with  him;  but  the  attorney  general 
urges  that,  as  this  is  an  appeal  from  the  judgment  alone,  and 
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there  was  no  motion  for  a  new  trial,  we  may  not  consider  the 
alleged  error.  The  point  is  thus  stated  in  the  brief  in  behalf 
of  the  state:  **We  contend  that  no  *  exception  taken  at  the  trial' 
can  be  heard  on  appeal  unless  the  ruling  so  excepted  to  has 
first  been  presented  to  the  trial  court  in  a  motion  for  a  new 
trial  and  an  exception  taken  to  the  order  refusing  a  new  trial." 
The  court  is  of  opinion  that  the  point  is  not  well  taken. 

The  testimony  shows  that  the  sheriflE  of  Silver  Bow  county 
and  his  deputies  forced  their  way  into  a  basement  underneath 
the  saloon  of  the  defendant,  and  there  found  about  twenty  men, 
some  of  whom  had  apparently  been  playing  cards.  There  were 
card-tables,  cards,  chips,  and  money  scattered  about  the  room. 
Some  of  the  inmates  were  in  hiding,  others  tried  to  escape,  and 
all  were  much  perturbed  and  apparently  attempting  to  conceal 
what  had  been  going  on.  We  think  there  was  sufficient  circum- 
stantial evidence  to  warrant  the  conclusion  that  some  sort  of  a 
card  game  had  been  interrupted  by  the  officers;  but  the  charge 
against  the  defendant  is  specific.  He  is  charged  with  permit- 
ting a  game  of  draw-poker  to  be  played,  with  cards,  for  money, 
etc.  All  of  the  officers  declared  on  the  witness-stand  that  they 
saw  no  game  of  cards  and  no  gambling.  One  witness  testified 
that  be  was  in  the  room  before  the  arrival  of  the  officers.  He 
said  he  saw  men  playing  cards,  that  he  saw  chips  and  tables, 
but  that  he  did  not  know  what  game  was  being  played.  He 
also  stated  that  he  saw  a  man  buy  $2  worth  of  chips,  with  the 
remark,  **We  will  see  if  we  can  win  some  cigars." 

The  statute  (section  8416,  Revised  Codes)  prohibits  the  opera- 
tion, etc.,  of  the  game  of  **  •  •  •  draw-poker,  •  •  • 
or  any  game  of  chance  played  with  cards.  •  •  •  "  The 
pleader  might  properly  have  alleged  that  the  defendant  per- 
mitted a  certain  game  of  chance  to  be  played  with  cards,  for 
money,  etc.;  the  name  of  the  game  being  unknown  to  him.  It 
is  necessary  that  there  should  be  an  allegation  that  one  of  the 
games  mentioned  in  the  stctute  was  permitted  (see  State  v. 
RosSy  38  Mont.  319,  99  Pac.  1056),  or  that  a  game  of  chance, 
played  with  cards,  for  money,  etc.,  was  permitted.    The  only 
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allegation  in  this  information,  to  the  effect  that  a  game  of  chance 
was  permitted  is  the  allegation  that  a  game  of  draw-poker  was 
permitted.  There  is  no  evidence,  either  direct  or  circumstan- 
tial, as  to  what,  if  any,  game  was  being  played. ,  Therefore  the 
court  should  not  have  submitted  the  case  to  the  jury.  Many 
cases  may  be  found  in  which  the  courts  have  held  that,  al* 
though  it  is  not  necessary  to  charge  that  a  particular  game  was 
played,  if  the  offense  is  so  charged,  it  must  be  proved  as  al- 
leged. (See  Dudney  v.  State,  22  Ark.  251  j  State  v.  Andersan^ 
30  Ark.  131;  Windsor  v.  Commonwealth,  4  Leigh  (Va.),  733;  22 
Cyc.  448.)  It  is  not  necessary  to  hold  that  this  case  falls  within 
the  rule,  for  the  reason,  as  aforesaid,  that  the  allegation  relative 
to  a  game  of  draw-poker  is  the  only  allegation  going  to  show 
that  any  game  of  chance  was  permitted,  and  this  latter  allega- 
tion is  essential  in  cases  where  the  particular  game  is  not  named. 
Without  such  an  allegation  the  defendant  could  not  properly 
be  convicted  for  permitting  any  game,  other  than  draw-poker, 
to  be  played.  We  are  not  inclined,  in  applying  this  statute,  to 
follow  too  closely  those  technical  rules  of  pleading,  found  in 
some  of  the  books,  unless  a  failure  to  do  so  would  manifestly 
result  in  prejudice  to  a  defendant;  but  there  is  a  total  lack 
of  proof  here.  The  trial  court  was  evidently  of  opinion  that 
it  was  incumbent  upon  the  state  to  prove  that  a  game  of  draw- 
poker  was  played,  because  it  charged  the  jury  that,  unless  they 
so  found,  they  must  acquit.  The  jury  failed  to  heed  this  in- 
struction. This  alone  is  a  sufficient  reason  why  a  new  trial 
should  be  granted.  (McAllister  v.  Rocky  Fork  Cod  Co,,  31 
Mont.  359,  78  Pac.  595.) 

It  is  also  urged  by  counsel  for  the  appellant  that  the  infor- 
mation is  insufficient,  for  the  reason  that  it  fails  to  set  forth 
the  names  of  the  persons  who  were  by  the  defendant  per- 
mitted to  play  the  game.  He  cites  cases  to  that  effect;  but 
we  are  not  inclined  to  follow  them.  We  hold  that  the  infor- 
mation is  sufficient  in  that  regard. 

In  attempting  to -prove  the  ownership  of  the  saloon,  the  county 
attorney  brought  out,  over  defendant's  objection,  the  fact  that 
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a  man  had  been  killed  there  at  some  time  prior  to  October  18. 
1908.  We  think  it  was  unnecessary  to  bring  out  this  fact,  and 
the  court  ought  not  to  have  permitted  it.  It  was  prejudicial 
to  the  defendant,  and  the  testimony  shows  that  his  ownership 
of  the  place  could  easily  have  been  established  without  touch- 
ing upon  it 

The  judgment  of  the  district  court  is  reversed,  and  the  cause 
is  remanded  for  a  new  trial. 

Reversed  and  remanded. 

Mr.   Chief  Justice  Bbantly  and  Mb.  Justice  Holloway 
concur. 


WEISS,  Administratrix,  Respondent,  v.  HAMILTON,  Appel- 
lant. 

(No.  2,715.) 
(Sabmitted  November  24,  1909.    Decided  December  2,  1909.) 

[106  Pac.  74.] 

Partnership — WJiat    Constitutes — Evidence — Insufficiency — Ap- 
peal — Review  in  Equity  Cases. 

Equity — Appeal — ^Findings — ^Review. 

1.  The  rule  that  the  supreme  court  will  on  appeal,  in  equitj  eases, 
determine  whether  the  evidence  preponderates  against  the  findings  of 
the  trial  court,  is  applicable  only  where  there  is  a  controversy  as  to  the 
faets;  hence  it  has  not  any  application  where  the  facts  are  admitted 
by  defendant's  failure  to  introduce  any  testimony. 

Partnerships  What  Constitutes. 

2.  To  constitute  a  partnership,  there  must  not  only  be  such  a  com- 
munity of  interest  as  empowers  each  partner  to  make  contracts,  incur 
liabilities  and  dispose  of  its  property,  but  also  a  community  of  owner- 
ship in  the  profits. 

Same — Sharing  of  Profits. 

3.  The  sharing  of  profits  is  not  a  conclusive  test  of  a  partnership. 

Same — Evidence — Insufficiency. 

4.  Where  the  evidence  showed  that,  while  mining  property  had  been 
acquired  in  the  names  of  two  persons,  there  was  no  community  of  title, 
but  each  held  an  undivided  individual  interest  therein;  that  neither 
had,  or  assumed  to  have,  authority  to  dispose  of  the  interest  of  the 
other;  and  that,  when  any  portion  thereof  was  sold,  each  received  pay- 
ment as  for  an  individual  interest  and  disposed  of  the  proceeds  as  he 
saw  fit,  tho  transactions  between  the  parties  did  not  constitute  them 
partners. 
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Same — Powers  of  Sunriving  Partner. 

5.     The  surviving  member  of  a  partnership  may  expend  the  firm's  funds 
in  protecting  its  property. 

Appeal  from  District  Court,  Silver  Bow  County;  Jeremiah  J. 
Lynch,  Judge. 

Action  by  Matilda  Weiss,  as  administratrix  of  the  estate  of 
B.  A.  Weiss,  deceased,  against  Julia  P.  Hamilton.  Prom  a  judg- 
ment for  plaintiff,  and  an  order  denying  her  a  new  trial,  de- 
fendant appeals.  Reversed  and  remanded^  with  directions  to 
enter  judgment  for  defendant. 

Messrs.  Matiison^  Cavanaugh  <jB  Poore,  for  Appellant,  sub- 
mitted a  brief;  Mr,  J,  A.  Poore  argued  the  cause  orally. 

To  determine  whether  the  relations  between  parties  consti- 
tute a  partnership,  their  intention  in  forming  it  governs.  When 
the  facts  are  given,  this  is  a  question  of  law,  no  matter  what 
the  parties  call  the  contract.  Their  relation  is  controlled  by 
the  agreement.  (Bates  on  Partnership,  sec.  17.)  The  inten- 
tion of  the  parties  will  be  regarded  from  the  whole  contract, 
regardless  of  special  expressions.  {Beecher  v.  Bush,  45  Mich. 
188,  40  Am.  Rep.  465,  7  N.  W.  785;  Manhattan  Brass  Co.  v. 
Sears,  45  N.  Y.  797,  6  Am.  Rep.  177;  Rosenfield  v.  Haigh,  53 
Wis.  260,  40  Am.  Rep.  770,  10  N.  W.  378.)  The  fact  that  one 
has  the  right  to  bind  the  other  must  be  generally  intended. 
(Beecher  v.  Bush,  supra;  Colwell  v.  Britton,  59  Mich.  350, 
26  N.  W.  538 ;  Parchen  v.  Anderson,  5  Mont.  438,  51  Am.  Rep. 
65,  5  Pac.  588.)  To  constitute  a  partnership  there  must  be  a 
community  of  profits;  that  is,  if  land  was  acquired,  it  would 
have  to  be  held  in  community  instead  of  cotenancy;  it  would 
have  to  be  held  jointly  as  long  as  the  relationship  continued. 
{Parker  v.  Can  field,  37  Conn.  250,  9  Am.  Rep.  317.)  An 
agreement  to  share  the  gross  receipts  does  not  constitute  a  part- 
nership, where  there  is  no  common  stock  or  joint  capital. 
(Bates  on  Partnership,  sec.  58.)  In  this  case,  the  property 
was  never  bought  for  the  business,  but  was  simply  bought  on 
speculation,  as  an  investment.     {Lyden  v.  Lawrence,  2  N.  B. 
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283  (Exch.).)  A  joint  purchase,  with  the  intention  of  divid- 
ing the  property  or  making  separate  sales,  does  not  constitute 
a  partnership,  for  no  joint  profits  are  designed  to  be  made. 
An  essential  element  of  all  partnership  is  the  intention  of  the 
parties  to  have  a  community  of  interest  in  the  profits.  (Par- 
chen  v.  Anderson,  5  Mont.  438,  51  Am.  Bep.  65,  5  Pac.  588.) 
Where  several  parties  raise  a  fund  and  give  it  to  one  to  buy 
property  for  them,  they  to  own  it  in  certain  proportions,  and 
the  subject  of  selling  is  left  to  future  arrangements,  they  are 
tenants  in  common,  and  not  partners.  {Baldtvin  v.  Burrows, 
47  N.  T.  199.)  The  law  of  partnership  is  the  law  of  inter- 
changeable principal  and  agent — each  must  represent  the  whole, 
and  any  part.  {Parchen  v.  Anderson,  supra;  Harvey  v.  ChUds, 
28  Ohio  St.  321,  22  Am.  Bep.  387.)  There  must  be  such  a 
community  of  interest  as  empowers  each  party  to  make  con- 
tracts, incur  liability,  manage  the  whole  business,  and  dispose 
of  the  whole  property — ^a  right,  which  upon  the  death  of  the 
other  passes  to  the  survivor  and  not  to  the  representatives  of 
the  deceased.  {Ashhey  v.  Shaw,  82  Mo.  76 ;  McDonald  v.  Mc^t- 
ney,  82  Mo.  358.) 

Neither  Weiss  nor  Hamilton  had  any  right  to  or  interest  in 
the  common  proceeds  of  the  sale  of  land ;  each  received  the  pur- 
chase price  for  his  own  interest,  and  it  was  always  kept  sepa- 
rate and  distinct  {Baldwin  &  Co.  v.  Patrick,  39  Colo.  347. 
91  Pac.  828;  Beckwith  v.  Talbot,  2  Colo.  639;  Lee  v.  Cravens, 
9  Colo.  App.  272,  48  Pac.  159.)  "WTiere  the  firm  has  entered 
into  a  contract,  the  survivor  has  power  to  carry  it  out."  {Page 
V.  Wolcott,  15  Gray  (Mass.),  536;  Rust  v.  Chisholm,  57  Md. 
276 ;  Denver  v.  Roane,  99  U.  S.  355,  25  L.  Ed.  476 ;  Little  v. 
Caldwell,  101  Cal.  553,  40  Am.  St.  Rep.  89,  36  Pac.  107 ;  King 
V.  Leighton,  100  N.  Y.  386,  3  N.  E.  594;  Frey  v.  Eisenhardt, 
116  Mich.  160,  74  N.  W.  501.) 

The  court,  it  is  true,  found  that  the  money  in  the  bank  was 
firm  assets,  but  the  mere  fact  that  this  money  was  assets  of  the 
firm  would  not  warrant  the  court  in  dividing  it  between  the 
partners  without  finding  first  that  it  was  a  clear  balance,  net 
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profits.  (Noonan  v.  Nunan,  76  Cal.  44,  18  Pac.  98 ;  FUley  v. 
Phelps,  18  Conn.  294;  Hutchinson  v.  Dubois,  45  Mich.  143,  7 
N.  W.  714.) 

For  Respondent  there  was  a  brief  hy  Messrs.  Binriard  & 
Eodger,  and  oral  argument  by  Mr.  Morris  Binnard. 

MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

This  is  a  suit  for  an  accounting.  The  plaintiff  recovered 
judgment,  and  the  defendant  appealed  from  the  judgment  and 
from  an  order  denying  her  a  new  trial. 

The  complaint  alleges:  That  the  plaintiff  is  administratrix 
of  the  estate  of  R.  A.  Weiss,  deceased;  that  on  or  about  Jan- 
uary 1,  1900,  R.  A.  Weiss  and  this  defendant  entered  into  a 
copartnership,  under  the  firm  name  of  Weiss  &  Hamilton ; 
that  such  copartnership  continued  until  the  death  of  Weiss, 
which  occurred  on  January  21,  1906;  that  during  the  continu- 
ance of  such  copartnership  valuable  properties  were  acquired 
and  were  owned  by  the  partnership  at  the  time  of  the  death 
of  Weiss;  that  the  defendant  has  the  exclusive  possession  of 
such  properties  and  has  refused  to  account  to  the  plaintiff.  The 
answer  admits  that  Weiss  died  on  January  21,  1906,  and  that 
the  plaintiff  is  the  administratrix  of  his  estate.  It  denies  every 
other  allegation  of  the  complaint. 

Upon  the  trial  the  plaintiff  called  the  assistant  cashier  of 
the  bank  of  W.  A.  Clark  &  Bro.,  who  testified :  That  in  1903  an 
account  was  opened  with  the  bank  in  the  name  of  "Weiss  & 
Hamilton";  that  the  account  was  continued  until  January  18, 
1906,  when  the  sum  of  $2,545  was  withdrawn,  which  balanced 

the  account.    A.  P.  Greene  testified  for  plaintiff  that  he  pur- 

« 

chased  from  the  defendant  a  one-fourth  of  her  undivided  on€- 
half  interest  in  certain  mining  claims  located  south  of  Butte, 
for  which  he  paid  her  $1,000.  W.  I.  Lippincott  testified :  That 
he  was  secretary  of  the  Butte  Crude  Petroleum  Company ;  that 
the  records  of  the  company  show  that  originally  certain  shares 
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of  stock  had  been  issued  to  Weiss,  and  certain  other  shares  had 
been  issued  to  Mrs.  Hamilton;  that,  of  the  shares  originally 
issued  to  Weiss,  4,500  had  thereafter  been  canceled,  and  a  like 
nnmber  issued  to  Mrs.  Hamilton  at  the  same  time.  J.  H.  Mc- 
Donald testified  that  at  one  time  in  a  conversation  Mrs.  Hamil- 
ton had  spoken  of  the  interest  of  herself  and  Weiss  in  the  min- 
ing claims  south  of  Butte  as  a  partnership  interest. 

The  plaintiff  herself  testified  that  the  defendant  had  not  ac- 
counted. In  support  of  the  allegations  of  her  complaint  that 
a  copartnership  existed  between  Weiss  and  the  defendant,  and 
that  such  copartnership  owned  property  which  was  in  the  pos-  , 
session  of  the  defendant,  it  was  apparently  deemed  necessary 
by  plaintiff  to  make  the  defendant  a  witness  in  her  behalf,  and 
this  was  done.  Mrs.  Hamilton  testified  at  some  length  with 
reference  to  the  business  relations  which  existed  between  her- 
self and  Weiss,  from  the  time  they  first  met  in  Spokane,  in 
1897,  to  the  date  of  the  death  of  Weiss,  in  1906.  It  appears 
From  her  testimony  that  in  1897  she  had  $10,000  in  cash,  and 
that  at  that  time  Weiss  was  without  any  funds  whatever.  Some 
time  later,  at  the  suggestion  of  Weiss,  Mrs.  Hamilton  furnished 
the  necessary  funds,  and  the  two  located  certain  oil  and  coal 
lands  in  Wyoming;  every  claim  being  located  in  the  names  of 
R.  A.  Weiss  and  Julia  F.  Hamilton.  Later,  under  a  similar 
arrangement,  some  sixty  or  more  mining  claims  were  located 
south  of  Butte,  and  each  mining  claim  was  likewise  located  in 
the  names  of  R.  A.  Weiss  and  Julia  F.  Hamilton,  locators. 
Mrs.  Hamilton  furnished  all  the  funds  necessary  to  make  the 
locations  and  pay  for  the  work  done  upon  the  claims.  It  ap- 
pears from  her  testimony  that  in  all  these  transactions  it  was 
understood  between  them  that  Mrs.  Hamilton  was  to  furnish  all 
the  money,  Weiss  to  do  the  work  of  locating  the  claims,  and  each 
was  to  share  equally  in  the  profits,  if  any  were  realized.  The 
oil  claims  were  transferred  to  two  corporations,  the  Butte  Crude 
Petroleum  Company  and  the  Monumental  Oil  Company.  Neither 
Weiss  nor  Mrs.  Hamilton  ever  assumed  to  transfer  joint  or 
common  property;  but  each  apparently  transferred  an  undi- 
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vided  individual  interest.  For  her  interest  transferred  to  the 
Butte  Company,  Mrs.  Hamilton  received  60,000  shares  of  the 
capital  stock  of  that  company,  and  it  appears  that  Weiss  re- 
ceived, for  his  interest  transferred  to  the  same  concern,  125,000 
shares  of  the  capital  stock  of  the  company.  For  her  interest 
in  the  oil  claims  transferred  to  the  Monumental  Company,  Mrs. 
Hamilton  received  $3,000  in  cash,  while  Weiss  received  certain 
shares  of  the  capital  stock  of  that  company  for  his  interest. 
Later  on  Weiss  became  dissatisfied  and  exchanged  his  stock  in 
the  Monumental  Company  to  Afrs.  Hamilton  for  her  interest 
in  the  coal  land  claims.  It  appears  that  these  coal  land  claims 
were  subsequently  forfeited.  Some  of  the  mining  claims  which 
had  been  located  south  of  Butte  were  sold  to  the  Cleveland- 
Montana  Company,  a  corporation.  For  her  interest  in  the 
claims  so  sold,  Mrs.  Hamilton  received  $7,000  in  cash,  while 
Weiss  received  300,000  shares  of  the  capital  stock  of  the  Cleve- 
land Company  for  his  interest  conveyed  to  it.  Mrs.  Hamilton 
further  testified  that  she  understood  from  Weiss  that  he  sold 
some  of  the  stocks  owned  by  him,  but  she  did  not  know  to  whom 
or  for  what  price  they  were  sold.  It  also  appears  from  her 
testimony  that  she  and  Weiss  never  had  any  common  funds 
in  which  both  were  interested ;  that  when  property  was  disposed 
of  each  received  a  distributive  share  of  the  selling  price,  in 
money  or  stock ;  that  when  stock  was  taken  by  either  it  was  con> 
trolled  and  disposed  of  by  the  individual  owner  without  con- 
sulting the  other.  It  also  appears  that  the  money  deposited  in 
the  Clark  bank  in  the  names  of  Weiss  &  Hamilton  was  the  in- 
dividual money  of  Mrs.  Hamilton,  and  that  it  was  deposited 
in  those  names  at  the  suggestion  of  Weiss  himself.  Mrs.  Hamil- 
ton testifies  positively  that  the  remaining  $2,545,  which  she 
withdrew  from  the  bank  on  January  18,  1906,  and  which  with- 
drawal balanced  the  account,  was  her  individual  money,  in 
which  Weiss  did  not  have  any  interest  whatever.  During  the 
year  1906  it  was  necessary  to  do  the  annual  representation  work 
on  the  mining  claims  then  held  by  Mrs.  Hamilton  and  the  es- 
tate of  Weiss,  and,  since  the  estate  did  not  then  have  any  funds. 
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Mrs.  Hamilton  expended  the  $2,545,  which  she  had  withdrawn 
from  the  bank,  and  the  $1,000  which  she  had  received  from  the 
witness  Greene,  in  having  such  representation  work  done.  She 
testifies  that  during  that  year  they  were  offered  $24,000  for 
these  mining  claims;  but,  by  reason  of  plaintiff's  refusal  to  join 
m  a  sale,  they  were  not  able  to  dispose  of  them.  During  1907 
the  representation  work  was  not  done  for  lack  of  funds,  and 
the  claims  were  forfeited. 

The  foregoing  is,  in  substance,  the  whole  of  the  material  evi- 
dence introduced  in  behalf  of  the  plaintiff.  At  the  conclusion 
of  plaintiff's  case,  the  defendant  interposed  a  motion  for  judg- 
ment in  her  favor.  This  motion  was  denied,  and  the  defend- 
ant rested  without  introducing  any  evidence.  The  trial  court 
found:  (1)  That  Weiss  and  Mrs.  Hamilton  were  copartners; 
(2)  that  the  coal,  oil,  and  mining  claims  were  copartnership 
property;  (4)  that  on  January  18,  1906,  there  was  on  deposit 
in  the  Clark  bank,  to  the  credit  of  such  copartnership,  $2,545; 
(5)  that  Mnk  Hamilton  withdrew  this  money  and  appropriated 
it  to  her  own  use;  (6)  that  this  money  was  the  principal  asset 
of  the  copartnership.  From  these  and  other  findings,  not  ma- 
terial here,  the  court  concluded  that  the  plaintiff  was  entitled 
to  a  judgment  against  the  defendant  for  $1,272.50,  being  one- 
half  of  the  amount  withdrawn  by  the  defendant  from  the  Clark 
bank  on  January  18,  1906. 

The  rule  invoked  by  counsel  for  respondent  that,  on  appeal 
in  an  equity  case,  this  court  will  determine  whether  the  evidence 
preponderates  against  the  findings  of  the  trial  court,  is  appli- 
cable only  in  a  case  where  there  is  a  controversy  as  to  the  facts. 
It  cannot  have  any  application  in  a  case  of  this  character,  where 
there  is  not  any  such  controversy,  for,  the  facts  being  ad- 
mitted, there  are  for  solution  only  bare  legal  questions  arising 
from  those  facts.  We  are  called  upon,  as  was  the  trial  court, 
to  say  whether  the  undisputed  evidence  justifies  the  findings. 
The  principal  question  for  determination  is  whether  there  was 
in  fact  a  partnership. 


lOS  Weiss  v.  Hamilton.  [Oct.  T.  '09 

Section  5466,  Revised  Codes,  provides:  "Partnership  is  the 
association  of  two  or  more  persons,  for  the  purpose  of  carry- 
ing on  business  together,  and  dividing  its  profits  between  them." 
But  that  the  sharing  of  profits  is  not  a  conclusive  test  of  a 
partnership  is  now  almost  universally  recognized.  It  was  de- 
clared by  this  court  in  Parcken  v.  Anderson,  5  Mont.  438,  51 
Am.  Rep.  65,  5  Pac.  588,  and  reaffirmed  in  Beasley  v.  Berry, 
33  Mont.  477,  84  Pac.  791.  It  is  now  too  well  settled  to  be  open 
to  discussion.     Sections  5469  and  5482,  Revised  Codes,  provide: 

"Sec.  5469.  The  interest  of  each  member  of  a  partnership 
extends  to  every  portion  of  its  property." 

"Sec.  5482.  Every  general  partner  is  agent  for  the  part- 
nership in  the  transaction  of  its  business,  and  has  authority  to 
do  whatever  is  necessary  to  carry  on  such  business  in  the  ordi- 
nary manner,  and  for  this  purpose  may  bind  his  copartners 
by  an  agreement  in  writing." 

These  statutes  are  merely  declaratory  of  the  rule  recognized 
everywhere,  that,  to  constitute  a  partnership,  there  must  be 
such  a  community  of  interest  as  empowers  each  party  to  make 
contracts,  incur  liabilities,  and  dispose  of  the  property.  Other 
sections  of  the  Code  place  some  restrictions  upon  the  power  of 
an  individual  partner.  It  is  also  essential  to  a  partnership 
that  there  be  community  of  ownership  in  the  profits.  In  George 
on  Partnership,  page  50,  the  author  says:  "The  ultimate  and 
conclusive  test  of  a  partnership  is  the  co-ownership  of  the  prof- 
its." And  this  text  is  supported  by  the  authorities  generally. 
In  30  Cyc.  371,  the  same  rule  is  stated  as  follows:  "Not  only 
must  a  common  business  exist,  as  distinguished  from  a  pooling 
of  several  individual  interests  in  an  enterprise,  but  the  shar- 
ing of  profits  by  the  associated  persons  must  be  in  their  ca- 
pacity as  coprincipals  in  that  common  business,  or  a  prima  facie 
case  of  partnership  is  not  made  out."  The  law  of  partnership 
is  the  law  of  interchangeable  principal  and  agent.  Each  part- 
ner represents  the  whole  and  every  part  of  the  partnership. 
{Parchen  v.  Anderson,  above.) 

The  transactions  between  Weiss  and  Mrs.  Hamilton  did  not 
constitute  them  copartners.    Some  of  the  essential  elements  of 
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a  partnership  were  lacking.  They  did  not  have  any  community 
of  title  to  the  property  acquired.  The  fact  that  the  property 
was  taken  in  the  names  of  both  is  not  of  any  particular  signifi- 
cance. The  same  thing  would  have  been  done  had  they  been 
merely  tenants  in  common.  The  idea  of  community  of  inter- 
est is  not  reconcilable  with  the  fact  that  each  held  an  undi- 
vided individual  interest.  There  was  also  lacking  the  very 
essential  element  of  community  of  ownership  in  the  profits 
When  property  was  sold,  each  received  payment  as  for -an  in- 
dividual interest,  and  each  disposed  of  his  interest  in  the  pro- 
ceeds of  the  sale  as  he  saw  fit.  Section  5468,  Revised  Codes, 
provides:  "The  property  of  a  partnership  consists  of  all  that  is 
contributed  to  the  common  stock  at  the  formation  of  the  part- 
nership, and  all  that  is  subsequently  acquired  thereby."  If 
the  oil  and  mineral  lands  belonged  to  the  partnership,  then  the 
proceeds  of  any  sales  of  either  would  also  have  been  partner- 
ship property;  but  that  these  parties  never  intended  anything 
of  that  kind  is  manifest  from  their  conduct,  in  each  dealing 
with  his  interest  in  the  proceeds  of  the  sales  made  as  he  saw 
fit,  without  consulting  the  other.  There  was  also  lacking  the 
element  of  interchangeable  principal  and  agent.  The  evidence 
wholly  fails  to  show  that  either  Weiss  or  Mrs.  Hamilton  had, 
or  ever  assumed  to  have,  any  authority  to  dispose  of  the  inter- 
est of  the  other  in  any  of  the  property  standing  in  the  names 
of  both.  The  fact  that  Mrs.  Hamilton  once  referred  to  the  in- 
terest of  herself  and  Weiss  in  the  mining  claims  as  a  partner- 
ship interest  is  not  controlling.  There  is  not  any  question  of 
ostensible  partnership  involved  here.  That  Weiss  and  Mrs. 
Hamilton  located  the  coal,  oil,  and  mining  claims  in  the  names 
of  both,  that  they  opened  an  account  in  the  bank  in  the  common 
name,  that  they  agreed  to  share  the  profits  of  their  undertak- 
ings, and  that  Mrs.  Hamilton  spoke  of  their  mining  interest  as 
a  partnership  interest,  are  all  facts  pertinent  as  tending  to 
show  that  a  partnership  existed ;  but  they  fall  far  short  of  be- 
ing sufficient  to  establish  a  partnership. 

We  have  searched  the  record  in  vain  for  any  evidence  show- 
ing,  or   tending  to   show,   the   particular  source   from   which 
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the  $2,545,  which  was  withdrawn  from  the  bank  on  January  18th 
by  Mrs.  Hamilton,  was  obtained;  but  Mra  Hamilton  testifiea^ 
positively  that  the  money  was  her  individual  property,  and  this 
evidence  is  binding  upon  the  plaintiff,  whose  witness  Mrs.  Hamil> 
ton  was.  The  court  found  that  Mra  Hamilton  appropriated 
this  money  to  her  own  use,  while  the  evidence  shows  that  slie 
expended  it  in  doing  the  necessary  representation  work  on  the 
mining  claims  then  belonging  to  her  and  the  Weiss  estate.  The 
court's  finding  was  doubtless  made  upon  the  theory  that,  if  the 
money  was  partnership  property,  Mrs.  Hamilton  could  not  right- 
fully expend  it  after  the  death  of  Weiss.  If  such  was  the  the- 
ory of  the  court,  it  was  erroneous.  Under  our  Code,  the 
surviving  partner  has  the  right  to  continue  in  possession  of  the 
partnership  property,  and  to  settle  the  partnership  business. 
(Rev.  Codes,  sec.  7607.)  The  authority  to  settle  up  the  busi- 
ness contemplates  the  completion  of  transactions  begun  before 
the  death  of  the  one  partner.  (George  on  Partnership,  409.) 
The  surviving  partner  not  only  has  the  authority,  but  it  is  his 
duty,  to  expend  the  partnership  means  in  protecting  partner- 
ship property.  (2  Bates  on  Partnership,  sees.  728,  769.)  At 
the  time  this  representation  work  was  done,  the  mining  claims 
were  valuable,  and  failure  to  have  the  work  done  would  have 
rendered  the  claims  liable  to  forfeiture.  It  was  necessary  to 
protect  the  property  that  the  work  be  done,  and  the  surviving 
partner,  if  a  partnership  had  existed,  could  have  properly  ex- 
pended partnership  funds  in  doing  such  work. 

Our  conclusion  is  that  the  evidence  does  not  support  the  find- 
ings above,  but,  on  the  contrary,  shows  that  the  plaintiff  is  not 
entitled  to  recover  at  all.  The  judgment  and  order  are  reversed, 
and  the  cause  is  remanded  to  the  district  court,  with  directions 
to  vacate  the  findings  and  judgment  heretofore  made,  and  to 
enter  judgment  in  favor  of  the  defendant  for  her  costs. 

Reversed  and  remanded, 

Mr.  Chief  Justice  Brantly  and  Mr.  Justice  Smith  con- 
cur. 
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BRIAN,  Respondent,  v.  OREGON  SHORT  LINE  RAILROAD 

CO.,  Appellant. 

(No.  2,718.) 
(Submitted  November  26,  1909.    Decided  December  6,  1909.) 

[105  Pac.  489.] 

Bailroads — Carrier  and  Passenger — Special  Coniracis — Construe- 
iian — Coupon  Tickets — Agency — Estoppel — Time  Limit — Bur- 
den of  Proof — Evidence — Insufficiency — Excessive  Damages. 

Bailroads — Carrier    and    Passenger — Coupon    Tickets — ^Acceptance — SigUi^ 
ture. 

1.  B7  accepting  a  coupon  railway  ticket,  purchased  for  him  and 
signed  by  another,  plaintiff,  in  an  action  to  recover  damages  for  be- 
ing ejected  from  defendant  company's  train  for  the  alleged  reason 
that  the  time  limit  of  the  ticket  had  expired,  assented  to  all  the  terms 
and  conditions  contained  in  it,  as  fully  as  if  he  had  read  them  and 
signed  the  ticket  himself;  it  was,  therefore,  error  to  permit  him  to 
testify  that  he  had  not  signed  it. 

Same — Coupon  Tickets — Agency  of  Issuing  Road — Estoppel — ^Evidence. 

2.  Where  defendant  railway  company  had  repeatedly  accepted  coupon 
tickets,  similar  to  the  one  held  by  plaintiff,  and  the  only  objection 
urged  by  its  conductor  to  the  ticket  presented  by  plaintiff  having 
been  that  its  time  limit  had  expired,  it  was  estopped  to  deny  the  agency 
of  the  company  issuing  it. 

Same — Coupon  Tickets — Continuous  Passage— Meaning  of  Condition. 

3.  By  agnreeing  to  the  provision,  contained  in  a  coupon  ticket  which 
routed  plaintiff  over  a  number  of  connecting  railway  lines,  "Good  for  one 
continuous  passage,"  he  consented  to  the  condition  that  he  was  not  en- 
titled to  any  stop-over  privileges  from  any  one  of  the  lines,  but  would 
continue  his  journey  uninterruptedly  after  beginning  it  upon  any  one 
of  the  roads. 

Same — Coupon  Tickets — ^Nature  of  Contract — Delays. 

4.  A  coupon  railway  ticket  which  calls  for  transportation  over  a 
number  of  connecting  lines  constitutes  a  separate  an<i  distinct  con- 
tract between  the  passenger  and  each  of  the  different  carriers  over 
whose  line  the  coupon  furnishes  passage;  therefore,  defendant  com- 
pany, whose  line  was  the  last  link  in  the  chain  of  transportation,  could 
not  be  held  responsible  for  delays  occasioned  by  any  other  line,  which 
prevented  plaintiff  from  presenting  his  ticket  within  the  time  limited 
therein. 

Same — Coupon  Tickets — Time  Limit  Unreasonable — Burden  of  Proof. 

5.  Plaintiff,  who  relied  upon  a  coupon  ticket  which  upon  its  face 
had  expired  when  offered  for  transportation,  had  the  burden  of  prov- 
ing that  the  time  limit  stated  therein  was  unreasonable  and  insuilicient 
to  enable  him  to  complete  his  journey. 

Game — Coupon  Tickets — Time  Limit — Construction. 

6.  Under  a  provision  in  a  coupon  railway  ticket  that  it  would  not 
be  accepted  for  passage  unless  used  to  destination  before  midnight  of 
a  certain  day,  presentation  thereof  to  the  last  carrier  over  whoso 
line  it  called  for  transportation,  before  the  hour  named,  was  sufficient, 
though  the  journey  could  not  be  completed  until  after  that  hour. 
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Same — Coupon  Tickets — Time  Limit — Delays — Evidence. 

7.  Evidence  held  to  show  that  but  for  certain  unexplained  delays 
during  plaintiff's  journey  over  a  number  of  connecting  railroads,  for 
which  defendant  company  was  in  nowise  responsible,  the  time  limit 
expressed  in  a  coupon  ticket  entitling  plaintiff  to  carriage  from  New 
Yoi^  City  to  Butte  was  sufficient  to  enable  him  to  complete  his  jour- 
ney. 

Same — Ejection  from  Train — ^Excessive  Damages. 

8.  Where  the  only  elements  of  damage  left  by  the  instructions  of  the 
court  for  the  jury's  consideration,  were  plaintiff's  wounded  feelings 
for  being  ejected  from  defendant  railway  company's  train  because  the 
time  limit  stated  in  his  coupon  ticket  had  expired  when  presented 
for  transportation,  and  the  discomfort  suffered  from  hunger  and  cold 
during  one  night  which  he  was  compelled  to  spend  at  defendant's 
depot,  a  verdict  in  his  favor  for  $750  was  excessive. 

Appeal — Assignments  of  Error — Briefs — Waiver. 

9.  Assignments  of  error  which  are  not  argued  in  appellant's  brief  will 
be  deemed  to  have  been  waived. 

Appeal  from  District  Court,  Silver  Bow  County;  Jeremiah  J. 
Lynch,  Judge. 

Action  by  Dan  Brian,  by  his  guardian  od  litem,  Mike  Brian, 
against  the  Oregon  Short  Line  Railroad  Company.  From  a 
judgment  for  plaintiff  and  from  an  order  denying  a  motion  for 
new  trial,  defendant  appeals.    Reversed  and  remanded. 

Appellant,  through  Mr,  J,  L.  Wines  and  Mr,  J,  O.  Willis,. 
submitted  a  brief  in  support  of  its  contentions;  oral  argument 
by  Mr.  Wines. 

The  evidence  wholly  fails  to  show  that  the  Erie  Railroad  Com- 
pany, the  company  selling  the  ticket,  was  agent  of  appellant,, 
nor  is  there  any  evidence  to  show  that  there  was  any  agency 
as  between  appellant  and  the  connecting  lines  upon  which  this 
ticket  was  used.  (Sencerbox  v.  McOrade,  6  Minn.  484;  Hatch 
V.  Squires,  11  Mich.  185;  First  Unitarian  Society  of  Chicago  v. 
Fulkner  (&  Clark,  91  U.  S.  415,  23  L.  Ed.  283.)  Railroad  com- 
panies have  a  right  to  sell  tickets  at  a  reduced  rate,  or  below 
regular  first-class  rates,  and  have  a  right  to  require  that  such 
tickets  shall  be  used  within  the  time  limit  shown  upon  the  face 
of  the  ticket.  {Elmore  v.  Sands^  54  N.  Y.  512,  13  Am.  Rep. 
617;  Hill  V.  Syracuse  etc,  R,  R.  Co.,  63  N.  Y.  101;  Trezona  v. 
C.  &  W,  Ry.  Co,,  107  Iowa,  22,  77  N.  W.  486 ;  Ha7ilo^i  v.  Ill- 
inois Cent.  R.  Co.,  109  Iowa,  136,  80  N.  W.  223;  Texas  &  N^ 
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O.  R.  Co.  V,  DemiUey  (Tex.  Civ.),  41  S.  W.  147;  Illinois  CenL 
R.  R.  Co.  V.  Marleti,  75  Miss.  956,  23  South.  583.)  The  pur- 
chaser of  such  a  ticket,  by  accepting  it,  assents  to  the  terms 
therein  stated  although  he  may  not  have  read  or  signed  it. 
(New  York  etc.  Ry.  Co.  v.  Bennett,  50  Fed.  496,  1  C.  C.  A.  544  r 
Mosher  v.  St.  Louis  etc,  Ry.  Co.,  127  U.  S.  390,  8  Sup.  Ct.  1324^ 
32  L.  Ed  249.) 

Messrs.  Breen  A  Hogevcll  ffled  a  brief  in  behalf  of  Respond- 
ent; Mr.  8.  T.  Hogevoll  argued  the  cause  orally. 

If  the  Erie  Railway  Company  was  the  agent  of  the  Oregon 
Short  Line,  then  the  neglect  of  the  former  in  transmitting  the 
plaintiff  over  a  line  that  could  reach  the  Oregon  Short  Line 
in  time  was  the  fault  of  the  agent  of  the  Oregon  Short  Line, 
and  therefore,  so  far  as  the  expiration  of  the  ticket  is  con- 
cerned, the  latter  road  is  exactly  in  the  same  position  as  if  it 
had  sold  this  ticket  itself  in  the  city  of  New  York.  {Cleveland, 
C.  C.  &  St.  L.  Ry.  V.  Kinsley^  27  Ind.  App.  135,  87  Am.  St. 
Rep.  245,  60  N.  E.  169;  Lundy  v.  Central  Pac.  R.  R.  Co.,  66 
Cal.  191,  56  Am.  Rep.  100,  4  Pac.  1193;  Thompson  on  Negli- 
gence, sees.  2600,  2605.)  Li  the  case  of  Internationa  &  0. 
N.  R.  Co.  V.  Ing,  29  Tex.  Civ.  App.  398,  68  S.  W.  722,  it  was 
urged  that  *'the  proof  shows  that  he  bought  the  ticket  from  a 
third  person,  and  fails  to  show  that  such  person  was  an  agent 
of  the  railroad  company,"  but  the  court  held  that  the  ticket 
in  itself  was  prima  facie  evidence  of  a  right  to  transportation. 

Plaintiff  could  not  reach  the  Oregon  Short  Line  in  time; 
therefore,  such  limit  was  unreasonable,  and  is  absolutely  void 
and  of  no  effect.  (28  Am.  &  Eng.  Ency.  of  Law,  p.  177.)  He 
was  without  fault  and  therefore  could  complete  his  journey  to 
his  destination  notwithstanding  such  limitation.     (5  Cyc.  575.) 

The  verdict  was  not  excessive.  {Grayson  v.  St.  Louis  Transit 
Co.,  100  Mo.  App.  60,  71  S.  W.  730 ;  Outhier  v.  Minneapolis  etc 
R.  Co.,  87  Minn.  355,  91  N.  W.  1096;  see,  also,  Thompson  oa 
Negligence,  pp.  296,  395.) 
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MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

The  plaintiff,  a  minor,  through  his  guardian  ad  litem  brought 
this  action  to  recover  damages,  and  in  his  complaint  alleges 
that  he  on  October  5,  1907,  having  bought  a  ticket  which  en- 
titled him  to  ride  on  defendant's  cars  from  Salt  Lake  City  to 
Butte,  entered  one  of  the  defendant's  passenger-cars  at  Salt 
Lake  City,  and  defendant  then  and  there  agreed  to  carry  him 
as  a  passenger  to  Butte;  that  he  was  carried  from  Salt  Lake 
City  to  Ogden,  but  at  Ogden  the  defendant,  acting  through  its 
agents  and  servants,  by  threats  and  menaces  expelled  him  from 
its  car;  that  he  was  among  strangers  without  money,  and  suf- 
fered from  cold  and  hunger,  and,  in  addition  thereto,  was  in- 
jured in  his  feelings,  all  to  his  damage  in  the  sum  of  $2,000. 
The  answer  denies  generally  and  specifically  every  one  of  the 
foregoing  allegations.  The  jury  returned  a  verdict  in  favor  of 
the  plaintiff  for  $750,  and  from  the  judgment  entered  thereon, 
and  from  an  order  denying  it  a  new  trial,  the  defendant  ap- 
pealed. 

While  there  are  some  contradictions  in  the  evidence,  we  think 
these  facts  appear:  On  August  12,  1907,  Henry  Mulholland 
paid  to  J.  Q.  Nash,  who  was  city  ticket  agent  for  the  Great 
Northern  Railway  Company  at  Butte,  and  apparently  a  local 
agent  for  that  steamship  company  known  as  the  White  Star 
Line,  the  sum  of  $76.25  to  purchase  steamship  and  rail  trans- 
portation for  the  plaintiff  from  Liverpool  to  Butte.  Later  the 
plaintiff  took  passage  at  Liverpool,  and  on  September  28  landed 
in  New  York  City.  On  the  same  day  he  secured  from  the 
Erie  road  a  third-class  limited  coupon  ticket  to  Butte,  which 
routed  him  over  the  Erie  road  from  New  York  to  Chicago 
over  the  Chicago,  Rock  Island  &  Pacific  from  Chicago  to  Den- 
ver, over  the  Colorado  Midland  from  Denver  to  Grand  Junc- 
tion, over  the  Rio  Grande  Western  from  Grand  Junction  to 
Ogden,  and  over  the  Oregon  Short  Line  from  Ogden  to  Butte. 
The  ticket  contains  several  stipulations,  one  for  a  continuous 
passage,  and  another  that  the  ticket  would  not  be  accepted  for 
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passage  unless  used  to  destination  before  midnight  of  October 

4,  1907.  The  plaintiff  left  New  York  on  September  29,  was 
delayed  four  hours  in  Chicago,  eighteen  hours  in  Denver,  and 
the  train  which  carried  him  into  Ogden  was  three  hours  late. 
He  arrived  in  Ogden  about  6  o'clock  on  the  morning  of  October 

5,  and,  when  he  presented  himself  for  passage  on  the  first 
Oregon  Short  Line  train  bound  for  Butte  on  the  afternoon  of 
that  day,  he  was  refused  carriage  on  his  ticket  because  it  had 
expired.  The  body  of  the  tickets,  above  the  attached  coupons, 
contains  the  terms  and  conditions  of  the  contract,  and  bears  a 
signature  purporting  to  be  that  of  the  plaintiff.  During  the 
course  of  his  examination  plaintiff  was  asked  by  his  counsel 
whether  he  signed  the  ticket,  and,  over  the  objection  of  defend- 
ant, answered  that  he  did  not.  The  ruling  wa^s  erroneous.  It 
was  wholly  immaterial  whether  he  signed  it  or  not.  The  ticket 
is  in  form  and  in  fact  a  special  contract  for  passage.  The  plain- 
tiff accepted  it,  acted  upon  it,  and  received  his  transportation 
to  Ogden  by  virtue  of  it,  and  by  so  doing  he  assented  to  all  its 
terms  and  conditions  as  fully  as  if  he  had  read  and  signed  it. 
{HanUyn  v.  Illinois  Cent.  B.  Co.,  109  Iowa,  136,  80  N.  W.  223  ; 
Quimby  v.  Boston  &  M.  B.  Co,,  150  Mass.  365,  23  N.  E.  205,  5 
L.  R.  A.  846 ;  Fonseca  v.  Cunard  Steamship  Co.,  153  Mass.  553, 
25  Am.  St.  Hep.  660,  27  N.  E.  665,  12  L.  R.  A.  340 ;  2  Hutch- 
inson on  Carriers,  sec.  1028,  and  cases  cited.) 

In  exoluding  the  defendant's  offer  to  prove  that  the  ticket 
was  sold  at  a  reduced  price  the  error  committed  was  harmless 
in  this  particular  instance,  considering  the  particular  character 
of  the  ticket  involved.  The  plaintiff  was  not  in  a  position  to 
demand  any  kind  of  ticket  he  might  have  desired.  He  was  not 
purchasing  his  transportation ;  on  the  contrary,  it  had  been  pur- 
chased for  him,  and,  in  the  absence  of  any  evidence  to  the  con- 
trary, his  acceptance  of  this  ticket  was  at  least  prima  facie 
evidence  that  he  received  precisely  the  kind  and  character  of 
ticket  for  which  payment  had  been  made.  That  a  common  car- 
rier may  issue  such  a  ticket  as  the  one  before  us  is  too  well 
settled  to  be  now  open  to  question. 
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Defendant  offered  to  prove  that  the  Erie  agent  who  supplied 
plaintiff  with  this  ticket  was  also  the  agent  of  an  association 
known  as  the  Immigrant  Clearing-house,  and  that  this  defend- 
ant company  was  not  one  of  the  associated  roads  The  offer 
was  refused,  and  properly  so.  If  the  Erie  road  was  to  any  ex- 
tent the  agent  of  the  Oregon  Short  Line  in  selling  this  ticket, 
the  offered  evidence  was  clearly  immaterial.  This  brings  us  to 
a  consideration  of  the  important  questions  presented  by  this 
appeal. 

1.  In  furnishing  this  ticket,  was  the  selling  company  the 
agent  of  the  Oregon  Short  Line?  The  ticket  on  its  face  de- 
clares that  in  selling  it  the  Erie  road  acted  only  as  agent  and 
would  not  be  responsible  beyond  its  own  line.  The  evidence 
shows  that  similar  tickets,  issued  by  the  same  company,  over 
the  same  lines — which  tickets  had  not  expired — ^had  been  ac- 
cepted by  this  defendant  company.  We  are  inclined  to  think 
that  this  of  itself  was  sufficient  to  show  the  agency.  {Spencer 
V.  Lavejoy,  96  Ga.  657,  51  Am.  St.  Rep.  152,  23  S.  E.  836.) 
But,  furthermore,  when  this  ticket  was  examined  by  the  con- 
ductor of  the  defendant  company,  at  Ogden  on  October  5,  his 
only  objection  to  it  was  that  it  had  expired.  In  Nichols  v. 
Southern  Pac.  Co.,  23  Or.  123,  37  Am.  St.  Rep.  664,  31  Pac. 
296,  18  L.  R.  A.  55,  the  court  said:  **He  [the  conductor]  was 
charged  with  the  duty  and  clothed  with  the  authority  of  pass- 
ing upon  the  validity  of  tickets  issued  like  the  one  in  question. 
When  he  demanded  the  ticket,  it  was  for  the  purpose  of  in- 
specting it,  and  ascertaining  whether  the  plaintiff  had  the  right 
to  ride  upon  it.  He  was  required  in  the  discharge  of  his  du- 
ties to  accept  or  reject  it;  and  when  he  assigned  as  his  only 
reason  for  rejecting  it,  and  refusing  to  allow  the  plaintiff  to 
ride  upon  it,  that  he  was  not  the  original  purchaser,  the  de- 
fendant ought  to  be  bound  by  that  determination,  and  the  im- 
plication arising  from  it,  that  the  ticket  was  authorized 
originally  and  genuine.'*  We  agree  with  this  declaration  of 
the  Oregon  court.  Any  other  rule  would  impose  upon  the  travel- 
ing public  an  intolerable  burden.    It  is  a  matter  of, common 
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knowledge  that  in  this  country  we  do  not  have  a  strictly  trans* 
continental  line  of  railroad  operated  by  one  company;  and  yet 
a  traveler  may  procure  a  ticket  in  Seattle  good  for  passage  to 
Portland,  Maine.  Necessarily  he  will  have  to  travel  over  sev- 
eral different  lines  of  road,  and  it  would  be  impossible,  or  at 
least  impracticable,  for  him  to  ascertain  whether  the  selling 
road  was  the  agent  of  each  of  the  other  roads  over  which  he 
would  be  required  to  make  his  journey ;  and  it  would  be  an  in- 
tolerable imposition  upon  him  to  require  him,  after  having  paid 
for  his  through  passage,  to  undertake  it  at  the  peril  of  being 
refused  passage  by  every  road  other  than  the  one  from  which 
the  ticket  was  purchased. 

2.  By  agreeing  to  the  provision  in  the  ticket,  "Good  for  one 
continuous  passage,''  the  plaintiff  merely  bound  himself  that 
once  on  any  of  the  lines  of  road  over  which  he  was  routed  he 
would  pursue  his  journey  over  that  road  continuously  or  with- 
out interruption.  In  other  words,  he  agreed  that  he  was  not 
entitled  to  any  stop-over  privileges  from  any  one  of  the  lines 
of  road.  (4  Elliott  on  Bailipoads,  sec.  1596;  2  Hutchinson  on 
Carriers,  sec.  1048.) 

The  provision  in  the  ticket  that  it  would  not  be  accepted  for 
passage  unless  used  to  destination  before  midnight  of  October 
4,  if  construed  literally,  would  require  the  journey  to  Butte 
to  be  completed  before  the  hour  named ;  but  by  its  requested  in- 
struction No.  8  defendant  concedes  that  it  was  only  necessary 
for  plaintiff  to  take  passage  on  one  of  defendant's  trains  bound 
for  Butte  before  midnight  of  October  4.  Apparently  coun- 
sel for  plaintiff  contend  that  it  was  only  necessary  for  plaintiff 
to  commence  his  journey  from  New  York  City  before  the  date 
which  fixed  the  limit  of  the  ticket's  duration;  for  in  their  brief 
they  say:  **We  claim  that  the  ticket  was  used  before  midnight 
of  October  4,  1907.  It  was  used  in  the  city  of  New  York 
when  he  entered  the  Erie  Bailway.  It  was  used  in  Denver. 
•  •  •  9  9  -Qjji  |;his  argument  begs  the  question;  for  it  im- 
plies that  the  contract  only  requires  the  ticket  to  be  used  be- 
fore  midnight  of  October  4,  while  the  contract  provides  that 
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it  shall  be  used  to  destination  before  that  hour.  The  court 
cannot  make  for  these  parties  a  contract  different  from  the  one 
they  themselves  executed.  I'he  utmost  that  we  can  do  is  to  con- 
strue the  contract*  as  it  is  written. 

The  case  of  Lundy  v.  Central  Pac.  B.  B,  Co,,  66  Cal.  191,  56 
Am.  Rep.  100,  4  Pac.  1193,  is  cited  by  respondent,  and,  if  the 
facts  in  this  case  were  similar  to  the  facts  in  that  one,  coun- 
sel's contention  above  would  be  pertinent  here.  In  the  Lundy 
Case  the  Union  Pacific  Road  issued  to  the  passenger  a  ticket 
over  its  line  to  Ogden,  and  over  the  Central  Pacific  from  Ogden 
to  San  Francisco.  The  ticket  contained  this  provision:  **It  will 
not  be  good  for  passage  after  nine  (9)  days  from  date  of  sale." 
The  purchaser  of  the  ticket  took  passage  within  the  nine  days, 
but  did  not  reach  Ogden  until  after  that  period  of  time  had 
elapsed.  The  opinion  of  the  court  is  so  brief  that  it  is  diflB- 
cult  to  ascertain  the  reason  for  the  court's  conclusion;  but  there 
was  evidence  showing  such  a  traffic  arrangement  between  the 
two  roads  that  the  court  must  have  held  the  ticket  the  joint 
contract  of  both  roads,  otherwise  the  decision  would  not  have 
anything  to  support  it.  If  this  was  the  view  of  the  court,  then 
we  readily  agree  that  under  the  terms  of  the  ticket  the  purchaser 
was  only  required  to  begin  his  journey  before  the  ticket  ex- 
pired. The  authorities  now  generally  support  this  holding.  In 
4  Elliott  on  Railroads,  section  1598,  the  rule  is  stated  as  fol- 
lows: **When  a  ticket  is  required  to  be  used  on  or  before  a 
specified  day,  it  is  suflScient  if  the  trip  is  begun  upon  the  par- 
ticular line  and  the  ticket  presented  before  midnight  of  such 
day,  although  the  journey  is  not  completed  upon  such  line  un- 
til after  that  time."  That  this  rule  does  not  apply  to  a  ticket 
of  the  character  of  the  one  now  before  us  we  shall  see  hereafter. 

Counsel  for  respondent  further  contend  that  the  evidence 
shows  that  the  limitation  in  this  ticket  was  unreasonable,  and 
that  it  was  impossible  for  plaintiff  to  reach  Ogden  before  the 
ticket  expired,  and  they  cite  28  American  and  English  En- 
cyclopedia of  Law,  second  edition,  177,  as  follows:  *'If  the 
time  limit  is  less  than  is  sufficient  to  accomplish  the  trip,  it 
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would,  of  course,  be  imreasonable,  and  therefore  of  no  effect." 
There  cannot  be  any  question  of  the  correctness  of  this  rule; 
but  we  are  unable  to  agree  with  counsel  that  the  facts  are  as 
they  assume  them  to  be.  The  evidence  shows  that  this  ticket 
was  procured  in  New  York  City  on  September  28,  1907,  but 
it  is  silent  as  to  the  time  of  the  day  when  plaintiff  received  it. 
The  plaintiff  did  not  begin  his  journey  until  September  29, 
was  delayed  four  hours  in  Chicago,  and  eighteen  hours  in  Den- 
ver. He  reached  Ogden  six  hours  after  his  ticket  expired;  so 
that  it  is  manifest  that  but  for  these  delays  he  would  have 
reached  defendant's  road  several  hours  before  the  final  limit 
prescribed  in  his  ticket.  A  sister  of  plaintiff,  who  accompanied 
him  on  his  journey,  testified  to  their  stopping  in  New  York, 
and  in  answer  to  the  question,  **Tell  us  whether  or  not  you  and 
your  brother  made  any  effort  to  leave  earlier  than  you  did?" 
answered:  "Yes;  we  did."  After  telling  of  the  time  lost  at 
Chicago  and  Denver,  the  same  witness  said:  *'We  couldn't  leave 
because  we  couldn't  get  a  train."  The  plaintiff  testified  to 
substantially  the  same  thing.  Counsel  for  respondent  insist 
that  it  thus  appears  that  the  delays  were  not  occasioned  by  the 
fault  of  the  plaintiff,  and  then  cite  6  Cye.  575,  to  the  effect: 
"That  if,  without  fault  of  the  passenger,  he  is  delayed  so  that 
he  cannot  complete  his  journey  within  the  limitation  of  the 
ticket,  then  he  is  entitled,  notwithstanding  such  limitation,  to 
continue  his  journey  to  his  destination."  The  author  cites  in 
support  of  the  text  Watkins  v.  Pennsylvania  R.  Co.,  21  D.  C. 
1 ;  Gulf  C.  &  8.  F,  R.  R.  Co.  v.  Wright,  2  Tex.  Civ.  App.  463, 
21  S.  W.  399 ;  Texas  &  Pac.  Ry.  Co.  v.  Dennis,  4  Tex.  Civ.  App. 
90,  23  S.  W.  400.  We  do  not  have  access,  to  the  first  of  these 
cases.  The  case  of  Railroad  Co.  v.  Wright  deals  with  the  ques- 
tion of  the  reasonableness  of  the  time  limited  in  the  ticket,  and 
does  not  support  the  text  at  all.  In  the  Dennis  Case  it  was 
held  that  where  a  railroad  company  sells  a  special  excursion 
ticket  to  enable  a  patron  to  attend  a  public  sale  of  town  lots 
in  a  particular  city,  and  limits  the  time  for  the  return  passage 
to  such  an  extent  that  the  passenger  cannot  make  the  trip,  at- 
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tend  the  sale,  and  return  within  the  time  allowed,  he  will  be 
permitted  to  complete  his  journey  over  the  road  selling  the  ticket 
even  after  the  time  limit  has  expired.  We  think  this  conclu- 
sion correct;  but  it  does  not  touch  the  proposition  of  law  an- 
nounced in  the  text.  It  is  apparent,  too,  that  the  statement  in 
the  text  must  have  been  written  with  some  reservation;  for,  in 
apparent  explanation  of  it,  it  is  said  in  a  note  accompanying 
the  cases  cited:  "If  the  transportation  is  under  a  coupon  ticket, 
each  part  representing  a  separate  contract  with  the  diflferent 
connecting  lines,  delay  caused  by  the  default  of  the  carrier  on 
one  line  will  not  operate  to  extend  the  time  limit  as  to  trans- 
portation on  subsequent  lines."  The  doctrine  of  the  text  would 
apply  if  the  contract  for  carrying  the  passenger  the  entire  dis- 
tance was  the  individual  contract  of  a  single  carrier,  for  then, 
in  addition  to  the  terms  expressed  in  the  contract,  there  would 
be  implied  (a)  that  the  time  allowed  was  sufficient  to  make  a 
continuous  passage  in  the  ordinary  course  of  travel ;  and  (b)  that 
the  passenger  would  be  carried  over  the  entire  journey  in  the 
ordinary  course  of  travel,  and  therefore  within  the  time  limited, 
and,  if  without  fault  of  the  passenger  he  was  not  transported 
to  his  destination  within  the  time  allowed,  the  carrier  would  not 
be  heard  to  assert  a  right  arising  out  of  its  own  failure  to  carry 
out  the  terms  of  the  contract— express  or  implied.  Such  a  case 
is  presented  in  Quimby  v.  Vanderbilt,  17  N.  T.  306,  72  Am. 
Dec.  469.  Precisely  the  same  result  would  follow  if  the  con- 
tract was  the  joint  obligation  of  all  the  companies  over  whose 
lines  the  passenger  was  routed.  (Lundy  v.  Central  Pac.  B,  B. 
Co.f  above;  28  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  178.) 

The  case  of  Cleveland,  C,  C  cfe  St.  L.  By,  Co.  v.  Kinsley ^  27 
Ind.  App.  135,  87  Am.  St.  Rep.  245,  60  N.  E.  169,  cited  by 
counsel  for  respondent,  does  not  go  further  than  to  hold  that, 
where  the  passenger  commences  his  journey  before  the  expira- 
tion of  his  ticket,  he  is  entitled  to  make  a  continuous  journey 
to  his  destination,  even  though  the  journey  is  not  completed  un- 
til after  the  ticket  expires.  But  this  is  held  in  a  case  where 
the  company  selling  the  ticket  operated  the  entire  line  of  road 
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over  whicli  the  passenger  traveled,  and  the  decision  is  in  har- 
mony with  practically  all  the  authorities,  but  is  not  in  point 
here,  where  the  Erie  company  acted  only  as  agent  in  selling 
the  ticket  beyond  its  own  line,  and  the  passenger  was  compelled 
to  travel  over  several  distinct  and  independent  lines,  for  each 
of  which  a  separate  coupon  was  issued.  The  plaintiff's  con- 
tract does  not  purport  to  be  the  joint  contract  of  the  several 
roads  over  which  he  traveled — rather  the  contrary  appears — 
and  there  was  not  any  evidence  offered  showing  any  traffic  or 
working  agreement  between  the  several  lines  from  which  a  joint 
contract  could  be  inferred.  It  does  not  even  appear  that  the 
defendant  company  received  any  portion  of  the  purchase  price 
of  the  ticket.  The  only  evidence  upon  the  subject  is  that  Nash, 
from  whom  the  ticket  was  purchased,  sent  the  purchase  money 
to  the  agent  of  the  White  Star  Line  at  Minneapolis.  In  the 
absence  of  any  evidence  that  this  ticket  was  the  entire  contract 
of  the  road  which  furnished  it,  or  the  joint  contract  of  the  sev- 
eral roads,  what  is  to  be  said  of  the  ticket  considered  as  a  whole  f 
So  far  as  we  are  able  to  determine,  the  authorities  are  unani- 
mous in  holding  that  the  body  of  the  ticket  and  each  coupon 
•constitute  a  separate  and  distinct  contract  between  the  passen- 
ger and  the  particular  line  of  road  over  which  the  coupon  fur- 
nishes transportation.  In  other  words,  under  the  facts  of  this 
particular  case  as  shown  by  this  record,  the  plaintiff  had  one 
contract  with  the  Erie  road  to  carry  him  from  New  York  to 
Chicago ;  a  separate  contract  with  the  Bock  Island  to  carry  him 
from  Chicago  to  Denver;  another  separate  contract  with  the 
Colorado  Midland  to  carry  him  from  Denver  to  Grand  Junc- 
tion ;  still  another  distinct  contract  with  the  Bio  Grande  West- 
cm  to  carry  him  from  Grand  Junction  to  Ogden ;  and,  finally,  a 
separate  contract  with  the  Oregon  Short  Line  to  carry  him  from 
Ogden  to  Butte.  The  following  are  some  of  the  authorities  an- 
nouncing the  rule :  Baling  v.  St,  Louis  df  S,  F.  R.  Co.,  189  Mo. 
219,  88  S.  W.  35 ;  Gulf,  C.  cfe  Smia  Fe  Ry,  Co,  v.  Looney,  85  Tex. 
158,  34  Am.  St.  Bep.  787,  19  S.  W.  1039,  16  L.  B.  A.  471 ;  Auer- 
bach  V.  New  York  C.  etc.  R.  Co.,  89  N.  Y.  281,  42  Am.  Bep. 
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290;  Chicago  &  A.  R.  Co,  v.  MuLford,  162  lU.  522,  44  N.  E.  861, 
35  L.  R.  A.  599 ;  Young  v.  Pennsylvania  R.  Co,,  115  Pa.  112, 
7  Atl.  741;  Spencer  v.  Love  joy,  above;  2  Hutchinson  on  Car- 
riers, sec.  1049;  4  Elliott  on  Railroads,  see.  1596.  The  rule  is 
announced  in  6  Cyc.  571.  In  speaking  of  a  ticket  such  as  the 
one  before  us,  it  is  said:  '^A  ticket  thus  sold  is  not  a  through 
contract,  and  the  right  of  the  purchaser  and  the  responsibility 
of  the  different  companies  are  the  same  as  though  separate 
tickets  had  been  purchased  by  him  from  each,  and  each  is  re- 
sponsible for  injury  suffered  on  its  own  line,  and  not  other- 
wise." 

Head  v.  Georgia  Pac,  Ry.  Co,,  79  Ga.  358,  11  Am.  St  Rep. 
434,  7  S.  E.  217,  is  sometimes  cited  as  holding  a  contrary  view. 
As  we  read  the  opinion,  it  does  not  do  so,  but  does  announce 
a  doctrine,  with  respect  to  another  matter,  contrary  to  the  de- 
cided weight  of  authority.  Indeed,  counsel  for  respondent  do 
not  question  the  correctness  of  the  rule  above.  They  plead  in 
their  complaint  a  contract  with  the  defendant  company,  and  in 
their  brief  cite  Nichols  v.  Southern  Pac,  Co,,  above,  and  quote 
from  it  the  following,  said  with  reference  to  a  coupon  ticket 
like  the  one  before  us:  **But  in  cases  of  coupon  tickets,  where 
the  first  carrier  acts  as  agent  for  the  succeeding  carriers,  the 
contract  does  not  contemplate  a  continuous  passage  over  con- 
necting lines  when  once  begun,  unless  such  tickets  so  stipulate 
on  their  face,  or  there  are  circumstances  from  which  such  stipu- 
lation will  be  implied;  otherwise,  the  holders  of  them  will  be 
entitled  to  stop-off  privileges  at  the  end  of  each  line  represented 
by  such  tickets.  This  goes  to  show  that  such  contracts  or  tickets 
as  the  above  set  out  are  not  entire,  but  several  as  between  the 
different  roads.  It  is  only  entire  as  to  a  passage  over  the  line 
of  each,  which,  when  begun,  must  be  completed.'^ 

If,  then,  the  plaintiff's  contract  with  every  road  over  which 
he  traveled  was  his  separate  contract  with  that  road  only,  it 
follows  as  a  matter  of  course  that  this  defendant  cannot  be  held 
responsible  for  delays  occasioned  by  any  other  road  or  roads 
This  rule  is  tersely  stated  in  28  American  and  English  Ency- 
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dopedia  of  Law,  second  edition,  178,  as  follows:  ''If  the  ticket 
is  in  coupon  form,  and  expressly  provides  that  the  carrier  sell- 
ing it  is  merely  the  agent  of  the  connecting  roads,  and  is  not 
responsible  beyond  its  own  line,  the  passenger  is  not  entitled  to 
be  carried  over  the  last  road  after  the  time  has  expired,  al- 
though he  is  delayed  by  the  fault  of  one  of  the  other  com- 
panies," and  the  authorities  generally  support  the  text. 

The  evidence  offered  by  plaintiff  in  explanation  of  his  delays 
at  New  York  City  and  while  en  route  may  tend  to  exculpate 
him  from  any  charge  of  negligence  or  other  fault,  but  it  does 
not  explain  the  delays  after  all.  It  does  not  explain  whether 
the  delay  in  Chicago  was  occasioned  by  the  fault  of  the  Erie 
road  in  not  getting  him  to  Chicago  on  time,  or  of  the  Rock  Island 
road  in  not  leaving  on  time;  and  the  same  thing  is  true  with 
respect  to  the  delay  of  eighteen  hours  in  Denver.  The  diffi- 
culty which  confronts  us  is  occasioned  by  the  fact  that  the  evi- 
dence on  this  point  is  so  meager  that  we  cannot  tell  where  the 
blame  should  be  placed;  and  we  cannot  assume  from  the  mere 
fact  that  plaintiff  did  not  reach  Ogden  in  time  that  the  selling 
agent  in  New  York  placed  an  unreasonable  limit  on  the  ticket 
in  allowing  six  full  days,  not  counting  the  day  upon  which  the 
ticket  was  issued,  for  plaintiff  to  make  the  journey  from  New 
York  to  Ogden ;  and,  since  plaintiff  raises  the  question  by  rely- 
ing upon  a  ticket  which  on  its  face  had  expired  when  offered 
for  passage,  the  burden  of  proof  is  upon  him  to  show  that  the 
limitation  is  unreasonable,  and  in  this  we  think  he  failed.  In 
the  absence  of  such  showing,  the  plaintiff's  contract  with  the 
Oregon  Short  Line  required  him  to  present  his  ticket  for  pas- 
sage between  Ogden  and  Butte  before  midnight  of  October  4, 
and,  failing  to  do  so,  he  was  not  entitled  to  be  carried  over  de- 
fendant's road  by  virtue  of  that  ticket,  and  defendant's  con- 
ductor could  properly  refuse  to  permit  him  to  board  the  train 
at  Ogden,  or  could  eject  him  from  the  train,  if  in  doing  so  he 
used  no  more  force  than  was  necessary  to  accomplish  the  pur- 
pose. 
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3.  Complaint  is  made  that  the  verdict  for  $750  is  excessive. 
The  trial  court  instructed  the  jury  that,  if  they  found  for  the 
plaintiff,  they  should  not  consider  the  question  of  loss  of  time 
or  the  value  of  the  ticket  from  Ogden  to  Butte,  and  further  in- 
formed the  jury  that  there  was  not  any  evidence  that  plaintiff 
received  any  personal  or  bodily  injury.  These  charges  with- 
drew from  tlie  consideration  of  the  jury  the  principal  elements 
of  damages  in  most  cases  of  this  character,  and  left  the  jury  to 
assess  damages  for  the  plaintiff's  wounded  feelings  and  the 
discomfort  which  he  suffered  from  hunger  and  cold,  if  any  ap- 
peared, as  the  proximate  consequence  of  his  delay  in  Ogden. 
The  evidence  shows  that  he  was  compelled  from  lack  of  means 
to  stop  at  the  defendant's  depot  over  night;  that  he  had  no 
means  with  which  to  procure  food,  but  that  on  the  day  after 
his  arrival  he  was  furnished  food  by  someone  who  interested 
himself  in  plaintiff's  behalf.  Under  the  evidence  disclosed  by 
this  record,  we  think  the  plaintiff  showed  himself  entitled  to 
little  more  than  nominal  damages.  Certainly  the  amount 
awarded  was  altogether  out  of  proportion  to  the  injury,  if  any, 
received  {Texas  &  Pac,  Ry.  Co.  v.  Dennis,  above);  but,  since 
there  must  be  another  trial  of  the  case,  it  will  not  be  necessary 
to  consider  this  question  further. 

There  are  other  assignments  of  error;  but,  since  they  are  not 
argued  in  the  brief,  they  will  be  treated  as  waived. 

We  think  the  evidence  is  insufficient  to  sustain  the  verdict  or 
judgment  upon  the  theory  of  the  case  as  we  have  outlined  it, 
which  manifestly  was  not  the  theory  upon  which  the  trial  court 
proceeded. 

The  judgment  and  order  are  reversed,  and  the  cause  is  re- 
manded for  a  new  triaL 

Reversed  and  remanded. 

Mr.  Chief  Justice  Brantlt  concurs. 
Mr.  Justice  Smith  concurs  in  the  reversal. 
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KENYON-NOBLE  HJMBER  CO.,  Respondent,  v.  SCHOOL 
DISTRICT  No.  4,  GALLATIN  COUNTY,  bt  al.,  AppBf^ 

LANTS. 

(No.  2,719.) 
(Submitted  November  26,  1909.    Decided  December  6,  1909.) 

[105  Pae.  551.] 

School   Districts — Clerks — Powers — Claims   Against    District — 
New  Tried — Premature  Notice — Waiver — Hearsay  Testimony. 

New   Trial — Premature  Notice — ^Vaiver. 

1.  Held,  that  where  a  notice  of  intention  to  move  for  a  new  trial 
was  served  and  filed  before  entry  of  judgment,  the  opposing  party 
waived  the  point  that  the  notice  was  premature,  by  stipulating  with 
movant  that  the  latter  might  have  additional  time  in  which  to  file  his 
bill  of  exceptions  in  support  of  his  motion,  by  thereafter  accepting 
service  thereof  without  objection,  and  by  raising  no  objection  at  the 
argument,  other  than  that  there  had  been  delay  in  calling  it  up. 

School  Districts — Clerks — Powers — Claims  Against  District. 

2.  A  clerk  of  a  school  district  not  having  any  authority  under  sec- 
tion 869,  Revised  Codes,  prescribing  his  duties,  to  receive  orders  on 
his  district  for  the  payment  of  money,  and  not  being  a  member  of 
the  board  of  trustees  (sec.  871),  the  presentation  of  such  a  claim 
to  him  was  nugatory,  and  his  assurances  that  the  same  would  be  paid 
did  not  bind  the  board. 

Same — Claims  Against  District — ^Hearsay  Testimony. 

3.  Where  a  claim  was  presented  to  a  clerk  of  a  school  district,  his 
letter  to  the  daimant,  stating  that  it  had  been  presented  to  the  board 
for  consideration,  and  that  it  would  be  paid,  was  hearsay,  not  an  of- 
ficial notification,  and  not  binding  on  the  school  district;  the  clerk  had 
never  been  authorized  by  the  board  to  make  any  such  statement. 

Appeal  from  District  Court,  Gallatin  County;  W.  B.  C.  Stew- 
art, Judge. 

Action  by  the  Kenyon-Noble  Lumber  Company  against  School 
District  No.  4  of  Gallatin  County  and  others.  From  a  judg- 
ment in  favor  of  plaintiff,  and  from  an  order  denying  their  mo- 
tion for  a  new  trial,  defendants  appeal.  Reversed  and  re- 
manded. 


40 
40 
40 


128. 
887' 
602 


In  behalf  of  Appellants,  Mr.  B.  B.  Law  submitted  a  brief  and 
argued  the  cause  orally. 
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Messrs,  Hariman  A  Hartman  filed  a  brief  in  behalf  of  Re- 
spondent.   Mr.  Walter  Hartman  argued  the  oause  orally. 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

The  plaintiff  in  this  case,  a  corporation,  alleged  in  its  com- 
plaint, filed  in  the  district  court  of  Gallatin  county,  that  the 
individual  defendants  were  trustees  of  school  district  No.  4; 
that  one  Sharp  was  employed  by  the  school  district  to  construct 
a  schoolhouse;  that  the  plaintiff  furnished  him  materials,  which 
were  used  in  the  construction  of  the  schoolhouse,  of  the  value 
of  $350,  for  which  sum  he  gave  it  an  order  on  the  school  dis- 
trict, which  the  school  district  duly  accepted  and  agreed  to  pay  f 
that,  although  the  school  district  has  on  hand  sufficient  moneys 
to  pay  the  order,  it  has  since  refused  to  do  so.  The  defendants 
in  their  answer  denied  that  they  ever  accepted  the  order  or 
agreed  to  pay  the  same  or  any  part  thereof.  In  its  reply  the 
plaintiff  set  forth  that  one  Robinson  was  clerk  of  the  board 
of  trustees  of  the  school  district;  that  the  order  was  presented 
to  the  board,  and  the  clerk,  by  authority  of  the  board,  notified 
plaintiff  that  the  order  had  been  presented  to  the  board,  ac- 
cepted, and  would  be  paid;  that  plaintiff  believed  and  relied 
upon  the  representations  of  the  clerk  so  made,  and  but  for  the 
same  it  could  have  collected  the  amount  in  controversy  from 
Sharp,  but  had  now  lost  the  opportunity,  alleging  an  estoppel. 
The  cause  was  tried  to  the  court  sitting  without  a  jury.  Find- 
ings of  fact  and  conclusions  of  law  were  made  and  filed,  and 
on  May  23,  1908,  judgment  was  entered  in  favor  of  the  plain- 
tiff for  the  amount  demanded  by  it.  On  May  12,  1908,  eleven 
days  before  the  entry  of  judgment,  but  eight  days  after  the 
findings  and  conclusions  were  filed  the  defendants  served  and 
filed  their  notice  of  intention  to  move  for  a  new  trial,  specify- 
ing therein,  as  reasons  why  a  new  trial  should  be  granted,  in- 
sufficiency of  the  evidence  to  justify  the  decision  of  the  courts 
and  that  the  decision  is  against  law.  On  June  13,  both  par- 
ties being  present  in  court  by  counsel,  on  motion  of  defendants,, 
they  were  given  twenty  days'  additional  time  in  which  to  file 


40  Mont]     Kenyon-Noble  Co.  v.  School  Dist.  No.  4  et  al.    125 

their  bill  of  exceptions,  and  thereafter,  on  July  3,  1908,  by  writ- 
ten stipulation  signed  by  both  counsel,  the  defendants  were 
given  until  July  14  in  which  to  prepare,  serve,  and  file  their 
bill  of  exceptions.  On  July  13,  1908,  plaintiff's  counsel  ad- 
mitted service  of  the  proposed  bill  of  exceptions  by  copy  without 
objection  or  qualification;  and  on  July  20  following  the  court 
settled  the  same.  On  the  ninth  day  of  January,  1909,  the  mo- 
tion for  a  new  trial  came  on  to  be  heard,  whereupon  plaintiff 
objected  to  the  same  being  heard  *'on  the  ground  that  the  de- 
fendant is  guilty  of  laches  in  delaying  its  calling  up  for  hear- 
ing the  said  motion.".  The  court  overruled  the  objection; 
counsel  argued  the  motion,  and  on  January  16,  1909,  the  same 
was  denied.  These  appeals  are  from  the  judgment  and  from 
the  order  just  mentioned. 

It  is  urged  in  behalf  of  the  respondent  that  this  court  has 
no  power  to  consider  appellants'  bill  of  exceptions,  for  the  rea- 
son that  the  notice  of  intention  to  move  for  a  new  trial  was 
served  and  filed  before  the  entry  of  judgment,  whereas  the 
statute  (section  6796,  Revised  Codes)  declares  that  such  notice 
of  intention  must  be  served  within  ten  days  after  receiving  no- 
tice of  the  entry  of  judgment.  The  cases  of  Vreeland  v.  Edens, 
35  Mont.  413,  89  Pac.  735,  and  Power  &  Bro.,  Ltd.,  v.  Turner, 
37  Mont.  521,  97  Pac.  950,  are  relied  on.  In  the  first  case  this 
court  said:  ** Since  the  notice  of  intention  is  the  basis  of  the 
subsequent  proceedings  on  the  motion,  and  it  was  served  out  of 
time,  the  statement,  or  statement  and  bill  of  exceptions,  •  •  • 
cannot  be  considered  for  any  purpose."  And  in  Power  &  Bro., 
Lid.,  V.  Turner,  supra,  it  was  said:  "The  giving  of  the  notice 
was  premature,  and  was  not  effective  as  the  basis  of  the  mo- 
tion." But  in  both  of  these,  cases  the  records  disclose  that  at 
the  time  of  the  service,  and  at  every  step  of  the  proceedings 
thereafter,  counsel  for  respondents  reserved  their  objections, 
because  the  service  was  out  of  time.  In  the  case  at  bar  the  ob- 
jection is  made  for  the  first  time  in  this  court.  The  record  shows 
that  the  notice  was  **  served  and  filed  the  twelfth  day  of  May, 
1908."     On  July  3  the  respondent,  through  its  counsel,  stipu- 
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lated  in  writing  that  appellants  might  have  nntil  July  14  "to 
file  their  bill  of  exceptions  in  support  of  their  motion  for  a  new 
trial."  On  July  13  service  of  the  proposed  bill  of  exceptions 
was  accepted  without  objection.  On  January  9,  1909,  respond- 
ent urged  as  its  only  objection  to  a  hearing  on  the  motion  the 
contention  that  there  had  been  delay  in  calling  it  up;  and, 
upon  this  objection  being  overruled,  argued  the  motion  and  sub- 
mitted it  to  the  court  for  decision.  At  the  time  the  notice  of 
intention  was  served,  the  cause  had  been  decided,  although 
judgment  had  not  yet  been  entered.  We  think  there  can  be 
no  serious  question  that  the  point  now  urged  upon  this  court 
was  waived  by  the  respondent  in  the  court  below.  The  notice 
of  intention  may  be  waived.  (See  Hayne  on  New  Trial  and 
Appeal,  sec.  14,  p.  60.)  This  author,  at  page  63  of  his  work, 
says:  **The  proper  course  for  him  [the  party  opposing  the  mo- 
tion] is  to  reserve  his  objections  on  account  of  the  delay,  in  his 
admission  of  service  of  the  proposed  statement,  or  before  he 
proposes  his  amendments.''  At  page  870,  14  Encyclopedia  of 
Pleading  and  Practice,  the  rule  is  thus  stated:  *'When  the  ad- 
verse party  fails  to  object  at  the  hearing  of  a  motion  for  a  new 
trial  that  the  motion  or  other  proceeding  was  not  taken  in  time, 
such  party  waives  his  rights,  and  the  motion  will  be  considered 
as  if  filed  in  time."  The  question  is  no  longer  an  open  one  in 
this  state.  {Territory  v.  Rehberg,  6  Mont.  467,  13  Pac.  132; 
Earrigan  v.  Lywk,  21  Mont.  36,  52  Pac.  642.) 

The  court  made  the  following  findings  of  fact,  among  others: 
*'  (7)  That  on  the  eighth  day  of  December,  1906,  said  defendant,, 
school  district  No.  4,  duly  accepted  said  order  and  agreed  to  pay 
the  same,  although  refusing  at  that  time  to  fix  a  specific  date 
for  such  payment,  but  said  defendant  then  and  there  agreed 
to  pay  the  same  in  a  short  time.  (8)  That  afterward,  to-wit,  on 
January  13,  1907,  said  school  district  No.  4  again  accepted  said 
order  and  agreed  to  pay  the  same  to  plaintiff  when  said  build- 
ing was  completed.  •  •  •  (11)  That  plaintiff  received  writ- 
ten assurances  from  said  board,  signed  by  Claude  Robinson,  its 
duly  authorized  clerk,  under  date  of  December  8,  1906,  and 
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January  13,  1907,  that  defendant  would  pay  to  plaintiff  the 
amount  of  $350  sued  on  in  this  ease,  being  the  amount  named 
in  said  order,  and  being  the  reasonable  value  of  the  materials 
80  furnished  defendants  by  plaintiff,  and  that  plaintiff  fully 
relied  upon  the  assurances  and  promises  of  defendants  that  de- 
fendants would  pay  said  sum,  and,  so  relying,  plaintiff  took 
no  further  steps  nor  any  steps  looking  to  the  collection  of  said 
sum  or  any  part  thereof  from  said  Sharp.'' 

The  testimony  shows  that  material  of  the  value  of  $350  was 
sold  by  plaintiff  to  Sharp  for  the  purpose  of  building  the  school- 
house;  that  on  December  2  Sharp  gave  plaintiff  the  following 
order: 
"$350. 

''Trustees  of  School  District  No.  4;  J.  M.  Beck,  Chairman^ 
Claude  Bobinson,  Clerk. 

"Please  draw  Keny on-Noble  Lumber  Co.  a  school  warrant  for 
$350  on  schoolhouse  job. 

"[Signed]     W.  T.  Sharp/' 

Upon  receipt  of  the  order  the  plaintiff  caused  it  to  be  sent 
by  mail  to  Bobinson,  the  clerk,  with  a  demand  on  him  to  pay 
it    On  December  8  plaintiff  received  the  following  letter  : 

"Central  Park,  Mont,  12-8,  1906. 
"Kenyon-Noble  Lumber  Co.,  Bozeman,  Montana. 

"Gentlemen:  Yours  of  the  3d  Inst,  containing  an  order  on 
the  school  district  for  $350  received.  The  matter  was  presented 
to  the  school  board  for  consideration  and  it  was  decided  to 
withhold  your  order  for  a  short  time  until  the  work  progressed 
a  little  more  on  the  building.  There  are  other  orders  on  the 
district  and  they  will  be  paid  in  turn  as  the  directors  feel  justi- 
fied in  paying  them.  Should  the  work  continue  to  go  on  as 
at  present,  you  can  have  the  money  in  a  short  time. 

"EespectfuUy  yours, 

' '  Claude  Bobinson,  Clerk. ' ' 

About  thirty  days  thereafter  plaintiff  again  wrote  to  Bobin- 
son, asking  for  the  money.    This  reply  was  received : 
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"Central  Park,  Jan.  13th,  1906. 
""The  Kenyon-Noble  Lumber  Co.,  Bozeman,  Montana. 

''Gentlemen:  Replying  to  your  favor  of  the  11th  inst.  in  re- 
gard your  acet.  for  supplies  for  our  new  schoolhouse.  Will  say 
the  work  is  at  a  stand-still  and  according  to  their  contract  they 
have  now  passed  their  time  limit.  They  seem  to  be  in  a  hurry 
to  complete  the  building  and  have  made  no  request  for  the  ex- 
tension of  time.  We  have  no  intention  of  working  a  hardship 
on  them  however,  but  must  insist  on  a  completion  of  the  build- 
ing before  we  pay  any  more  on  it,  since  we  have  paid  within 
a  few  dollars  of  what  we  are  to  pay  up  to  the  time  the  building 
is  completed.  We  will  not  make  any  more  warrants,  in  their 
own  name  until  all  the  supplies  are  paid  for,  or  until  the  time 
limit  for  the  settlement  is  up.  When  the  building  is  completed 
you  will  get  your  money  but  we  cannot  pay  any  more  now. 

"Respectfully  yours, 

"Claude  Robinson." 

Upon  receipt  of  these  letters  the  plaintiff  made  no  further 
effort  to  collect  from  Sharp,  because,  as  one  of  its  officers  testi- 
fied: "I  thought  the  school  district  was  all  right,  and  I  relied 
on  their  promise  to  pay  and  looked  to  them,  instead  of  Sharp, 
for  the  money."  This  witaiess  continued:  "At  the  time  I  sold 
this  lumber  I  knew  where  it  was  to  be  used.  I  had  an  under- 
standing with  Mr.  Sharp  that  he  was  to  pay  me  for  the  lum- 
ber when  he  got  the  money  from  the  school  district.  I  did  not 
send  the  order  to  the  chairman  or  any  member  of  the  board. 
The  two  letters  in  evidence  are  the  only  acceptances  that  I  have 
received  from  the  clerk  of  the  board." 

For  the  defendants,  Robert  Porter,  a  member  of  the  school 
board,  testified  that  he  did  not  during  the  year  1906  receive  any 
communication  from  plaintiff  concerning  an  order  on  the  school 
district  given  by  Sharp ;  that  the  order  was  never  presented  to 
the  board  either  at  a  special  or  regular  meeting;  that  he  never 
saw  the  order  or  the  first  letter  of  Robinson  before  the  trial; 
that  the  board  never  authorized  the  clerk  to  write  either  of  the 
letters  received  by  plaintiff. 
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Charles  B.  Meece,  one  of  tlie  defendant  trustees,  testified  that 
the  order  was  never  presented  to  the  board  to  his  knowledge, 
and  that  he  never  saw  it;  that  the  clerk  was  never  authorized 
at  any  meeting  attended  by  the  witness  to  write  the  letters  to 
plaintiff,  or  to  allow  any  claim.  On  cross-examination  this  wit- 
ness testified  that  the  clerk  spoke  to  him  about  the  order  one 
day  "downtown,"  and  that  he  then  told  the  clerk  that  **we 
wouldn't  pay  it." 

J.  M.  Beck,  the  chairman  of  the  board,  testified  that  he  at- 
tended most  of  the  meetings  of  the  board  in  1906  and  1907; 
that  the  board  never  authorized  the  payment  of  the  order;  that 
it  "never  was  presented  to  the  board  either  at  a  regular  or 
special  meeting,  to  my  knowledge,  and  I  never  saw  it  until 
this  morning.  Our  board  never  authorized  the  writing  of  either 
of  the  clerk's  letters.  The  board  never  authorized  the  paying 
of  any  money  to  the  Kenyon-Noble  Lumber  Company,  to  my 
knowledge." 

Appellants  particularly  contend  that  the  evidence  is  insuffi- 
cient to  justify  those  findings  of  the  court  above  quoted,  and 
therefore,  the  court  was  not  warranted  in  entering  judgment 
for  the  plaintiflF  or  in  denying  a  new  trial.  We  regret  that  we 
bave  not  had  the  benefit  of  a  discussion  of  this  question  by  the 
learned  counsel  for  the  respondent,  either  orally  or  in  their 
brief.  Appellants'  contention  must  be  sustained.  There  is  no 
evidence  whatsoever  that  the  board  ever  acted  upon  the  order, 
or  that  Robinson  was  authorized  to  write  the  letters.  Indeed, 
the  evidence  shows  that  he  had  no  such  authority.  So  far  as 
the  record  discloses,  the  order  was  never  presented  to  the  board 
or  any  individual  member  thereof;  so  that  we  need  only  con- 
sider whether  the  presentation  thereof  to  the  clerk  had  any 
legal  effect. 

Section  899,  Revised  Codes,  prescribes  generally  the  duties  of 
a  school  district  clerk.  We  do  not  find  there  enumerated  any 
duty  to  receive  orders  upon  the  district;  neither  is  any  author- 
ity conferred  to  accept  orders  or  give  assurances  of  future  pay- 
ment.   In  the  absence  of  such  authority,  presentation  to  him 
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was  wholly  nugatory  {Hensley  v.  City  of  Butte,  36  Mont.  32, 
92  Pac.  34),  and  his  acts  and  assurances  in  relation  to  the  order 
did  not  bind  the  school  district.  Section  871,  Revised  Codes, 
expressly  declares  that  the  clerk  shall  not  be  a  member  of  the 
board. 

It  is  contended  by  the  appellants  that  the  trustees  themselves 
could  directly  bind  the  school  district  only  while  exercising  au- 
thority as  a  board.  The  following  cases  seem  to  bear  out  this 
contention,  viz.:  Pugh  v.  School  District,  114  Mo.  App.  688, 
91  S.  W.  471 ;  Honaker  v.  Board  of  Education,  42  W.  Va.  170, 
57  Am.  St.  Eep.  847,  24  S.  E.  544,  32  L.  E.  A.  413;  Richards 
V.  School  Township,  132  Iowa,  612,  109  N.  W.  1093.  It  is  not 
necessary  or  proper  to  decide  the  question,  however,  for  the 
reason,  as  aforesaid,  that  the  only  person  who  acted  in  this 
instance  was  the  clerk,  and  even  he  did  not  assume  to  do  more 
than  notify  the  respondent  that  the  matter  of  the  order  had 
been  presented  to  the  board,  which  had  decided  to  withhold 
payment  for  a  short  time,  and  to  assure  the  respondent  that  it 
would  eventually  receive  its  money.  The  statement  by  the  clerk 
that  'Hhe  matter  was  presented  to  the  school  board  for  consid- 
eration and  it  was  decided  to  withhold  your  order  for  a  short 
time"  was  pure  hearsay,  and  not  at  all  binding  upon  the  school 
district.  It  was  in  no  sense  an  official  notification,  and  ap> 
pears,  from  the  testimony  of  the  trustees  themselves,  not  to  have 
been  in  accordance  with  the  facts. 

The  judgment  and  order  are  reversed,  and  the  cause  is  re- 
manded for  a  new  trial 

Reversed  and  remanded. 

Mr.  Chief  Justice  Brantlt  and  Mb.  Justice  Hollowat 
concur. 
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STATE,  Bespondent,  v.  RHYS,  Appellant. 

(No.  2,728.) 
(Submitted  Noyember  27,  1909.    Decided  December  8,  1909.) 

[105  Pftc.  494.] 

Criminal     Law — Forgery — Cross-examination  —  Nonprejudicial 
Error — County  Attorney — Misconduct. 

Criminal  Law — Forgery  —  Cross-examination  —  Improper  Questions  —  Non- 
prejudicial Error. 

1.  While  it  was  error  to  permit  the  county  attorney  to  ask  defend- 
ant, charged  with  forgery,  whether  he  had  not  been  in  trouble  of  a 
similar  character  before  at  a  certain  time  and  place,  it  was  rendered 
nonprejudicial  by  his  positive  answer  in  the  negative. 

Same — Nonprejudicial  Error — Reversal. 

2.  A  judgment  of  conviction  will  not  be  reversed  for  error  in  the 
trial  proceedings,  unless  it  has  prejudiced,  or  tended  to  prejudice, 
defendant  in  respect  to  a  substantial  right.  (Revised  Codes,  sees. 
9415,  9548.) 

Same — ^Evidence — Objections — ^When  too  Late. 

3.  An  objection,  made  to  a  question  after  the  witness  has  answered, 
comes  too  late,  unless  the  answer  was  given  before  counsel  had  an 
opportunity  to  object. 

Same — Overruling    Objections — ^When  not  Error. 

4.  Where  none  of  a  series  of  questions,  asked  defendant  on  cross- 
examination,  were  answered,  error  cannot  be  predicated  upon  the  ac- 
tion of  the  court  in'  overruling  objections  to  them. 

(131) 
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Same — Crossezamination — Scope. 

5.  When  accused  ffoes  upon  the  witneas-Btand  in  his  own  behalf  and 
denies  the  commission  of  the  crime  with  which  he  stands  charged ,  he 
may  properly  be  cross-examined,  not  only  as  to  all  facts  stated  by 
him  on  his  direct  examination,  but  also  as  to  all  others  either  directly 
or  indirectly  connected  with  them. 

Same — Evidence — County  Attorney — Misconduct — ^What  Constitutes. 

6.  In  order  to  constitute  the  mere  asking  of  questions,  in  a  criminal 
prosecution,  such  misconduct  on  the  part  of  the  prosecuting  attorney 
as  to  require  reversal  of  a  judgment  of  conviction,  they  must  have 
been  so  far  improper  that  it  would  amount  to  an  impeachment  of  his 
legal  learning  to  say  that  he  did  not  know  that  they  were  mani- 
festly improper  and  wholly  unjustifiable. 

Same — Evidence— County   Attorney — Misconduct — Instructions. 

7.  Where  objections  to  certain  questions,  asked  defendant  and  his 
wife  by  the  county  attorney,  had  been  sustained,  an  instruction  to  the 
jury  requested  by  the  prosecuting  attorney  himself,  not  to  pay  any 
attention  to  what  they  had  heard  with  reference  to  the  questions,  and 
a  further  one  that  in  arriving  at  their  verdict  they  should  entirely 
disregard  any  statement  of  counsel  as  to  any  fact  proof  of  which  had 
not  been  admitted  or  ordered  stricken,  sufficiently  guarded  the  rights 
of  accused. 

Appeal  from  District  Court,  Silver  Bow  County;  Michael 
Donlan,  Judge. 

J.  H.  Rhys  was  convicted  of  forgery,  and  appealed  from  the 
judgment  of  conviction  and  an  order  denying  him  a  new  trial. 
Affirmed. 

Messrs.  Mackel  dt  Meyer,  and  Mr,  John  V,  Davies,  submitted 
a  brief  in  behalf  of  Appellant.  Oral  arg^ument  by  Mr,  Wm. 
Meyer. 

The  purpose  of  the  questions  asked  defendant  and  his  wife 
on  rebuttal  was  to  show  that  he  had  committed  forgeries  other 
than  the  one  with  which  he  stood  charged. 

It  is  true  that  the  court  did  order  the  testimony  stricken  from 
the  record  and  instructed  the  jury  to  disregard  it,  and  sus- 
tained objections  to  some  of  the  questions  asked.  However,  this 
does  not  change  the  situation.  The  harm  lies  in  the  asking  of 
questions,  and  the  mere  sustaining  of  an  objection  to  them,  or 
afterward  striking  the  testimony  from  the  record,  does  not  cure 
the  misconduct  of  the  county  attorney  in  the  asking  of  them 
in  the  first  instance.  (People  v.  Wells,  100  Cal.  459,  34  Pac. 
1078;  People  v.  Mullings,  83  Cal.  138,  17  Am.  St.  Rep.  223,  23 
Pac.  229 ;  People  v.  Vn  Dong,  106  Cal.  83,  39  Pac.  12 ;  People  ▼. 
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Morton,  139  Cal.  719,  73  Pac.  612 ;  People  ▼.  Derbert,  138  Cal. 
167,  71  Pac.  564 ;  see,  also,  State  v.  Oleim,  17  Mont.  17,  52  Am. 
St.  Rep.  655,  41  Pac.  998,  37  L.  B.  A.  294 ;  State  y.  Trueman,  34 
Mont.  249,  85  Pac.  1024.)  Courts  universally  condemn  a  prac- 
tice of  this  kind,  and  where  the  prosecuting  officer  indulges  in 
such  tactics,  a  reveisal  will  be  granted.  {People  y.  CrandaU, 
125  Cal.  129,  57  Pac.  787 ;  State  v.  Irwin,  9  Idaho,  35,  71  Pac. 
608,  60  L.  B.  A.  716 ;  Leo  y.  State,  63  Neb.  723,  89  N.  W.  303 ; 
People  y.  Cahoan,  88  Mich.  456,  50  N.  W.  384;  State  y.  Gott- 
freedson,  24  Wash.  398,  64  Pac.  523 ;  State  y.  Boscum,  119  Iowa, 
330,  93  N.  W.  296 ;  State  v.  Shockley,  29  Utah,  25,  110  Am.  St. 
Rep.  639,  80  Pac  874;  OaU  y.  People,  26  Mich.  157.) 

There  was  a  brief,  on  behalf  of  the  State,  by  Mr.  Albert  J, 
Galen,  Attorney  General,  and  Mr.  E.  M.  HaU,  Assistant  Attor- 
ney Qeneral.    Mr.  HaU  argued  the  cause  orally. 

MB.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

The  defendant  was  conyicted  of  forgery,  and  appeals  from 
the  judgment  and  from  an  order  denying  him  a  new  trial.  The 
specifications  of  error  relate  to  the  rulings  of  the  trial  court 
in  admitting  evidence,  and  to  the  alleged  misconduct  of  the 
county  attorney. 

1.  Upon  cross-examination  of  the  defendant  while  a  witness 
in  his  own  behalf,  he  was  asked  by  the  county  attorney:  **Were 
you  not  in  trouble  of  a  similar  character  in  May  or  June,  having 
cashed  a  check  taken  from  a  letter  sent  from  the  Miner  building 
to  the  United  States  postoffice  at  Butte,  Mont.,  mailed  in  June, 
1908 1"  Conceding  that  the  evidence  was  incompetent  for  the 
purpose  offered,  and  that  the  ruling  of  the  trial  court  was 
erroneous,  it  is  manifest  that  defendant  was  not  prejudiced 
thereby.  He  answered:  **No;  I  am  absolutely  certain  of  it." 
Sections  9415  and  9548,  Eevised  Codes,  dealing  with  proceed- 
ings in  this  court  on  appeals  in  criminal  cases,  provide : 

"Sec.  9415.  After  hearing  the  appeal,  the  court  must  give 
judgment  without  regard  to  technical  errors  or  defects,  or  to 
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exceptions,  which  do  not  affect  the  substantial  rights  of  the 
parties." 

'*Sec.  9548.  Neither  a  departure  from  the  form  or  mode 
prescribed  by  this  code  in  respect  to  any  pleading  or  proceed- 
ing, nor  any  error  or  mistake  therein,  renders  it  invalid,  unless 
it  has  actually  prejudiced  the  defendant,  or  tended  to  his  preju- 
dice, in  respect  to  a  substantial  right.'' 

This  court  will  not  reverse  a  judgment  for  error  in  the  trial 
proceedings,  unless  it  has  prejudiced,  or  tended  to  prejudice, 
the  defendant  in  respect  to  a  substantial  right.  (State  v.  Gor- 
don, 35  Mont.  458,  90  Pac.  173 ;  State  v.  De  Lea,  36  Mont.  531, 
93  Pac.  814.) 

2.  In  rebuttal  the  county  attorney  called  the  defendant  and 
asked  him  this  question:  ''Was  it  not  your  duty,  also,  after 
the  checks  had  been  written  by  you  and  signed  by  Mr.  Devine, 
general  manager  of  the  company,  and  countersigned  by  J.  K. 
Heslet,  its  secretary,  to  deliver  these  checks  to  the  persons  in 
whose  favor  they  had  been  drawn?"  to  which  the  witness  re- 
plied, "Yes."  After  the  answer  was  made,  counsel  for  appel- 
lant interposed  an  objection,  which  was  overruled,  and  properly 
so.  Counsel  cannot  sit  by  until  a  question  has  been  answered, 
and  then,  if  he  deems  the  answer  inimical  to  his  client's  interest, 
object  to  it.  Of  course,  if  it  appeared  that  the  answer  had 
been  made  before  counsel  had  an  opportunity  to  object,  he 
could  not  be  held  to  have  waived  his  right  to  object.  But  there 
is  not  any  showing  made  here  that  such  was  the  case,  and 
under  the  rule  this  objection  came  too  late.  (Poinderter  &  Orr 
L.  S.  Co.  V.  Oregon  Short  Line  B.  Co,,  33  Mont.  338,  83  Pac. 
886;  Martin  v.  Corscadden,  34  Mont.  308,  86  Pac.  33.) 

3.  Upon  his  direct  examination  the  defendant  testified  that 
he  had  been  employed  by  the  Butte  Miner.  On  cross-examina- 
tion he  was  asked  by  the  county  attorney:  ''What  was  the  reason 
you  quit?"  This  was  objected  to,  and  the  objection  overruled, 
but,  without  waiting  for  an  answer,  the  county  attorney  imme- 
diately asked  another  question:  "What  was  the  cause  of  your 
discharge  from  the  Miner?"    The  question  was  objected  to,  the 
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objection  overruled,  but  again  there  was  not  any  answer  to  the 
question  asked,  but  the  witness  proceeded  to  testify  about  other 
matters.  The  witness  was  also  asked:  "Among  your  duties 
there  [in  the  Miner  oflSce]  was  it  not  your  duty  to  write  out  the 
body  of  the  checks  for  the  people  employed  there?"  An  ob- 
jection to  this  question  was  overruled,  and  apparently  without 
waiting  for  an  answer,  the  county  attorney  asked  the  question 
considered  in  paragraph  2  above. 

The  wife  of  the  defendant  was  asked  by  the  county  attorney 
the  following  questions:  **I  would  like  to  ask  you  at  this  time, 
what,  if  anything,  you  know  of  a  transaction  had  between  your 
husband  and  C.  C.  Curtis  and  C.  T.  Douglas,  doing  business  in 
the  name  of  Curtis  &  Douglas,  and  your  father  during  the 
month  of  May,  1908!"  And  again:  **At  this  time  I  will  a^ 
you  if  you  know  about  his  signing  his  time  that  month  f"  The 
objection  to  each  of  these  questions  was  sustained. 

The  defendant  was  asked  by  the  county  attorney  to  identify  a 
certain  check,  and  gave  some  evidence  with  reference  to  it,  when 
he  was  interrupted  by  his  counsel  with  an  objection  to  any 
further  cross-examination  upon  the  matter.  The  objection  was 
sustained,  and  the  county  attorney  then  said:  ''I  will  ask  the 
court  to  instruct  the  jury  not  to  pay  any  attention  to  what  they 
have  heard  with  reference  to  this  particular  check,  and  not  to 
be  in  any  way  prejudiced  by  it — ^to  eliminate  it  from  their 
minds."  By  the  court:  **Very  well.  The  jury  are  instructed 
and  admonished  to  pay  no  attention  to  this  evidence  on  this 
check."  In  one  of  the  written  instructions  the  court  said: 
"'Any  statements  of  counsel  as  to  what  they  expect  to  prove  or 
offer  to  prove,  or  any  attempt  to  prove  a  fact,  the  proof  of 
which  is  not  admitted  by  the  court,  or  which  has  been  ordered 
stricken  from  the  record  by  the  court,  must  be  entirely  disre- 
garded and  dismissed  from  your  minds,  and  it  must  in  no  wise 
affect  your  verdict." 

There  cannot  be  error  predicated  upon  the  rulings  of  the 
trial  court  with  reference  to  the  first  three  questions  above,  for 
not  one  of  them  was  answered.    Neither  can  error  be  urged  by 
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appellant  to  the  three  subsequent  rulings,  for  each  was  in  his 
favor.  But  it  is  contended  that  the  mere  asking  of  these  sev- 
eral questions  shows  such  misconduct  on  the  part  of  the  county 
attorney  that  there  should  be  a  reversal  of  the  judgment.  We 
are  not  prepared  to  say  that  each  of  the  first  three  questions  was 
not  proper,  though  the  purpose  in  asking  them  is  not  clear. 
When  a  defendant  goes  upon  the  witness-stand  in  his  own  be- 
half, and  denies  the  commission  of  the  crime  with  which  he  is 
charged,  a  very  wide  latitude  of  cross-examination  is  allowed. 
(State  V.  Rogers,  31  Mont.  1,  77  Pac.  293.)  In  State  v.  Howard^ 
30  Mont.  518,  77  Pac.  50,  this  court  said:  ''The  right  of  cross- 
examination  extends,  not  only  to  all  facts  stated  by  the  witness 
in  his  original  examination,  but  to  all  other  facts  connected 
with  them,  whether  directly  or  indirectly,  which  tend  to  en- 
lighten the  jury  upon  the  question  in  controversy,  and  this  right 
should  not  be  restricted  unduly."  But,  however  this  may  be, 
we  do  not  think  that  the  questions  asked  of  defendant  or  his 
wife  are  so  far  improper  that  misconduct  on  the  part  of  the 
prosecuting  officer  in  asking  them  can  be  fairly  inferred.  It 
will  not  do  to  draw  the  inference  of  misconduct  on  the  part  of 
the  county  attorney  from  the  mere  fact  that  he  has  asked  ques- 
tions which  ought  not  to  have  been  asked.  In  order  to  consti- 
tute such  misconduct,  the  questions  must  be  so  far  improper 
that  it  would  amount  to  an  impeachment  of  the  legal  learning: 
of  the  attorney  to  say  that  he  did  not  know  that  they  were 
manifestly  improper  and  wholly  unjustifiable.  We  agree  fully 
with  the  doctrine  announced  in  the  cases  cited  by  counsel  for 
appellant;  and,  if  the  facts  in  this  case  warranted  it,  we  would 
not  have  any  hesitation  in  reversing  this  judgment,  but  cer- 
tainly a  very  broad  distinction  is  to  be  made  between  the  facts 
of  this  case  and  the  facts  as  they  appeared  in  State  v.  Rogers^ 
above,  and  in  State  v.  Oleitn,  17  Mont.  17,  52  Am.  St.  Rep. 
655,  41  Pac.  998,  31  L.  R.  A.  294,  State  v.  Trueman,  34  Mont. 
249,  85  Pac.  1024,  and  in  State  v.  Crowe,  39  Mont.  174,  102 
Pac.  279,  We  think,  however,  that  the  court  exercised  its  dis- 
cretion wisely  in  giving  the  instructions  quoted  above,  and  in  so 
doing  fully  guarded  the  rights  of  the  accused. 
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We  do  not  find  any  error  in  the  record.    The  judgment  and 
order  are  afiSrmed. 

Affirmed, 

Mb.  CHnsF  Justice  Bbantly  and  Mb.  Justice  SicrrH  con* 
eur. 


In     be     KOLLER'S     ESTATE.    SMITH,    Respondent,    v. 

MELZNER,  Appellant. 

(No.  2,729.) 
(Submitted  November  29,  1909.    Decided  December  8.  1909.) 

[105  Pae.  549.] 

Probate  Proceedings — Public  Administrators — Revocation  of 
Letters — Foreign  Heirs — Petition — Sufficiency — Evidence — 
Pleadings — Amendment  During  Trial — Discretion. 

Pablie  Administrator — ^Revocation  of  Letters — Foreign  Heirs — ^Petition — 
Sufficiency. 

1.  Held,  that  where  the  mother  of  an  intestate  who  resided  in  a  for- 
eign country,  made  written  request  for  the  appointment  of  the  person 
named  therein,  as  administrator  of  her  son's  estate,  but  before  its 
receipt  and  filing  in  court,  letters  of  administration  had  been  granted 
to  the  public  administrator,  such  request  impliedly  authorized  the  per- 
son thus  nominated  to  take  the  necessary  steps  to  secure  the  removal 
of  the  public  administrator,  and  that,  therefore,  it  was  not  necessary 
for  the  petition  of  the  nominee,  asking  for  the  revocation  of  letters: 
held  by  the  public  administrator,  to  show  on  its  face  that  the  mother 

.     herself  had  requested  revocation. 

Same — Petition — Sufficiency — ^Waiver. 

2.  In  the  absence  of  an  objection  in  the  district  court  to  the  suffi- 
ciency of  the  allegations  in  a  petition  looking  to  the  revocation  of 
letters  of  administration,  the  pleading  will  be  held  sufficient  on  ap- 
peal. 

Same — Request  for  Appointment — Evidence — Formal  Offer — ^When  Unneces- 


3.  Where  a  written  request  by  decedent's  mother,  residing  in  a  for- 
eign country,  for  the  appointment  of  a  certain  person  as  administra- 
tor of  her  son's  estate,  was  entitled  in  the  court  and  cause  and 
addressed  to  the  judge  of  the  court — thus  virtually  constituting  a. 
pleading — ^and  an  affidavit  as  to  the  identity  of  the  party  making- 
the  request  executed  before  an  officer  authorized  to  administer  oaths 
outside  of  the  United  States,  were  a  part  of  the  record  in  the  case- 
and  thus  before  the  court,  it  was  unnecessaiy  to  formally  offer  them. 
in  evidence. 
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Same — Pleadings — Amendment  During  Trial — Discretion. 

4.  The  court  did  not  abuse  its  discretion  in  allowing  petitioner,  after 
the  conclusion  of  the  testimony,  to  file  a  reply  denying  that  he  was  a 
partner  of  decedent  during  his  lifetime,  where  during  the  proceed- 
ings he  had  orally  denied  such  allegation  in  the  answer,  and  the 
testimony  showed  that  the  relation  of  partnership  did  not  exist,  and 
where  prejudice  to  defendant  was  not  apparent 

Appeal  from  District  Court,  Silver  Bow  County;  Michael 
Donlan,  Judge. 

In  the  Matter  of  the  Estate  of  Joseph  Koller,  Deceased. 
Paul  Smith  petitioned  to  have  the  appointment  of  A.  B.  Melzner 
aa  administrator  revoked,  and  to  be  appointed  in  his  stead. 
From  an  order  revoking  the  appointment,  Melzner  appeals^ 
Affirmed. 

Mr.  Louis  P.  Donovan  submitted  a  brief  in  behalf  of  Appel- 
lant, and  argued  the  cause  orally. 

Respondent,  through  Messrs,  Maitison,  Cavanaugh  dk  Poore, 
filed  a  brief.    Mr.  Miles  J.  Cavanaugh  argued  the  cause  orally. 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

On  April  14,  1909,  the  district  court  of  Silver  Bow  county 
appointed  A.  B.  Melzner,  the  public  administrator  of  the  county, 
administrator  of  the  estate  of  Joseph  Koller,  deceased.  Koller 
died  on  the  twenty-fourth  day  of  February,  1909.  On  April 
17,  1909,  Paul  Smith  filed  with  the  court  a  duly  verified  petition 
4setting  forth,  on  information  and  belief,  the  following  matters^ 
viz.:  That  the  father  of  deceased  died  in  the  year  1885;  that 
the  sole  heir  of  deceased  was  his  mother,  Theresa  Koller,  then 
residing  in  Hungary,  in  Europe;  that  deceased  left  no  sur- 
viving wife  or  children.  The  petition  also  recited:  **The  peti- 
tioner has  received  from  the  said  Theresa  Koller  [a]  request  in 
writing  duly  executed,  for  his  appointment  as  •  •  •  admin- 
istrator, which  request,  together  with  due  proof  of  the  identity 
of  said  Theresa  Koller,  are  hereto  attached  and  are  made  a 
part  of  this  petition  and  are  filed  with  this  petition."  The 
prayer  of  the  petition  was,  in  substance,  that  the  letters  of 


Kl 
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administration  theretofore  issued  to  Melzner  be  revoked  and  that 
letters  be  issued  to  the  petitioner,  Smith.  Attached  to  the  peti- 
tion were  the  following  exhibits,  viz. : 

"EXHIBIT  A; 
**  [Title  of  Court  and  Cause.] 

Request  fob  the  Appointment  of  Administbatob. 
To  the  Above-entitled  Court,  and  to  the  Honorable  Michael 
Donlan,  Judge  Thereof: 

The  undersigned,  Theresa  Koller,  respectfully  shows  to  this 
court:  That  she  is  the  surviving  mother  of  Joseph  Eoller,  de- 
ceased; •  •  •  that  said  deceased  was  unmarried  and  left 
no  surviving  children ;  that  the  father  of  said  deceased  is  dead, 
and  the  undersigned  •  •  •  is  the  only  heir  at  law  of  said 
deceased,  and  as  such  is  entitled  to  letters  of  administration  upon 
his  estate ;  that  your  petitioner  is  a  resident  of  •  •  •  Hun- 
gary,  Europe,  and  for  that  reason  is  unable  to  undertake  the 
administration  of  said  estate,  •  •  •  but  requests  that  Paul 
Smith  •  •  •  may  be  appointed  administrator  of  said  es- 
tate in  her  stead. 

''[Signed]     Thebesa  Eolleb. 
"Witnesses  to  signature: 

"Michael  Eolleb. 

"BOBEBT  C.  HeINGABTNEB." 

"EXHIBIT  B. 
*' [Title  of  Court  and  Cause.] 

"AFProAviT  OF  Identity  op  Thebesa  Eolleb. 
*•*  United  States  Consulate-General, 
"Vienna,  Austria — ss. 
**Michael  Eoller,  being  first  duly  sworn,  deposes  and  says: 
That  he  is  a  resident  of    the  county  of    Wiselburg,  Hungary, 
Europe,  and  is  of  the  age  of  thirty-six  years ;  that  he  is  a  sur- 
viving brother  of  Joseph  Eoller  who  died  in  Butte,  Silver  Bow 
county,  Montana,  on  or  about  the  24th  day  of  February,  1909, 
and  that  he  is  a  son  of  Theresa  Eoller,  who  is  the  mother  of 
deceased  Joseph  Eoller ;  that  he  saw  his  mother,  Theresa  Eoller, 
sign  the  foregoing  request  for  the   appointment  of  adminis^ 
trator;  that  he  knows  of  his  own  knowledge  that  the  said  Theresa 
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Koller  is  the  sarviving  mother  of  said  Joseph  Roller,  deceased ; 
that  the  contents  of  the  said  request  have  been  read  to  affiant 
and  he  is  familiar  with  the  facts  therein  stated,  and  that  the 
same  are  true. 

''[Signed]     Michael  Kolleb. 

"Subscribed  and  sworn  to  before  me  this  29th  day  of  March^ 
1909. 

"[Signed]     W.  A.  Rubleb, 
"United  States  Consul  General  at  Vienna,  Austria. 

"[Seal  United  States  Consulate.] " 

Melzner,  as  administrator,  filed  an  answer  denying  every  alle- 
gation of  the  petition,  with  the  exception  of  a  few  formal  mat- 
ters of  record,  and  alleging,  as  a  separate  affirmative  reason  why 
Smith  should  not  be  appointed,  the  fact  that,  at  the  time  of  the- 
death  of  Koller,  Smith  was  his  partner.  The  matter  was  heard 
by  the  court  on  April  28.  Before  any  testimony  was  intro- 
duced, Melzner  objected  to  any  being  received,  for  the  reason 
that  there  was  no  reply  to  the  allegation  that  Smith  was  a  part- 
ner of  deceased.  Counsel  for  Smith  stated  that  no  reply  was 
necessary,  but  that  they  did  orally  deny  the  allegation  and 
would  show  that  Smith  was  not  a  partner.  The  objection  was 
overruled,  and  in  the  course  of  the  proceedings  it  was  shown 
that  Koller  and  Smith  were  not  partners  at  the  time  of  the 
death  of  the  former,  and  the  court  so  found.  At  the  conclusion 
of  the  testimony,  counsel  for  Melzner  requested  the  court  to 
make  formal  findings  of  fact  and  conclusions  of  law,  whereupon 
counsel  for  Smith  asked  leave  to  file  a  written  reply  to  the 
answer.  The  court  stated  that  no  reply  was  necessary,  but 
granted  the  request,  over  objection  of  the  attorneys  for  Melzner  r 
and  on  the  same  day  a  reply  was  filed  denying  that  deceased 
and  Smith  were  partners.  The  court  found  all  of  the  facts  sub- 
stantially as  alleged  in  Smith's  petition  and  reply,  and  entered 
an  order  revoking  the  letters  of  administration  theretofore  issued 
to  Melzner,  and  appointing  Smith  administrator  of  the  estate. 
From  this  order,  an  appeal  was  taken. 

1.  The  first  point  advanced  by  the  appellant  is  that  the  peti- 
tion does  not  state  facts  sufficient  to  warrant  the  order  made,  for 
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the  reason  that  it  shows  on  its  face  that  Theresa  Koller  did  not 
formally  request  the  revocation  of  his  letters.  He  relies  upon 
the  provisions  of  section  7447,  Revised  Codes,  which  reads  as 
follows:  **When  letters  of  administration  have  been  granted  to 
any  other  person  than  the  surviving  husband  or  wife,  child, 
father,  mother,  brother  or  sister  of  the  intestate,  and  [any?]  one 
of  them  who  is  competent,  or  any  competent  person  at  the  written 
request  of  any  one  of  them,  may  obtain  the  revocation  of  the 
letters,  and  be  entitled  to  the  administration,  by  presenting  to 
the  court  a  petition  praying  the  revocation  and  that  letters  of 
administration  may  be  issued  to  him.'*  The  record  shows  that 
on  March  29  the  request,  signed  by  her,  was  in  Hungary.  It 
was  filed  in  court  on  April  17,  three  days  after  Melzner's  ap- 
pointment. As  he  had  not  been  appointed  when  she  executed 
the  paper  writing,  no  request  for  his  removal  could  properly 
have  been  made  at  that  time.  She  appears  to  have  been  diligent 
in  invoking  the  powers  of  the  court.  We  hold  that  in  request- 
ing the  appointment  of  Smith,  under  the  circumstances  disclosed 
in  this  case,  she  impliedly  authorized  him  to  take  the  necessary 
steps  to  secure  the  removal  of  any  obstacle  to  the  exercise  of  her 
right  to  nominate,  and  that  Smith  properly  incorporated  in  his 
petition  a  request  for  Melzner's  removal.  We  do  not  under- 
stand that  there  is  anything  in  the  case  entitled  In  re  Craigie's 
Estate,  24  Mont.  37,  60  Pac.  495,  in  conflict  with  these  views. 
This  court  in  that  case  said:  ''If  the  appellant  desired  to  avail 
himself  of  the  right  created  by  section  2460  [section  7447,  Re- 
vised Codes],  it  was  incumbent  upon  him  to  make  it  appear 
that  at  least  one  of  the  heirs  and  next  of  kin  who  requested  him 
to  obtain  the  revocation  of  Kenck's  letters  and  ask  letters  for 
himself  is  the  widow,  child,  father,  mother,  brother,  or  sister  of 
the  decedent.  This  he  failed  to  do,  and  consequently  did  not 
bring  himself  within  the  terms  of  the  only  statute  which  confers 
the  right  to  revoke  letters  already  issued  upon  the  ground  that 
those  nominating  him  are  better  entitled  to  administer  than  is 
Kenck."  In  that  case  the  ** heirs  and  next  of  kin"  formally 
requested  the  revocation  of  the  letters,  and  the  point  here  in- 
volved was  not  considered.    If  appellant's  contention  be  cor- 
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rect,  then  it  would  be  necessary  to  return  the  written  request 
to  the  mother,  with  instructions  to  incorporate  therein  an  addi- 
tional request  that  Smith  include  in  his  petition  a  prayer  for  the 
revocation  of  Melzner's  letters.  We  are  of  opinion  that  such 
action  would  involve  unnecessary  delay,  and,  perhaps,  expense, 
and  accomplish  nothing  substantial. 

2.  Again,  it  is  contended  that  there  is  in  the  petition  no  direct 
allegation  that  Theresa  EoUer  is  the  mother  of  the  deceased,  or 
that  she  executed  the  alleged  request.  We  find  these  allega- 
tions :  ' '  That  the  sole  heir  at  law  of  the  decedent,  as  your  peti- 
tioner is  informed  and  believes,  is  Theresa  Koller,  the  mother 
of  said  decedent,  aged  sixty-one  years  and  now  residing  in 
Hungary,  Europe.  •  •  •  Your  petitioner  is  informed  and 
believes  that  said  Theresa  Eoller,  the  surviving  mother  of  said 
decedent,  is  the  sole  heir  of  decedent.  •  •  •  Your  petitioner 
has  received  from  said  Theresa  Eoller  such  request,  in  writing, 
duly  executed,  •  •  •  hereto  attached  and  made  a  part  of 
the  petition."  We  do  not  find  that  the  objections  now  raised 
were  made  in  the  court  below,  and,  in  the  absence  of  objection 
there,  we  think  the  allegations  are  sufficiently  specific  to  sup- 
port the  findings  of  the  court. 

3.  Again,  it  is  urged  that  the  respondent  failed  to  prove 
that  he  had  received  the  mother's  request.  It  is  contended  that 
proof  should  have  been  offered  of  its  execution,  and  that  it 
should  have  been  introduced  in  evidence.  But  we  cannot  agree 
with  appellant  in  this.  The  written  request  was  entitled  in 
the  court  and  cause  and  was  addressed  to  the  judge.  It  was 
virtually  a  pleading.  Section  7446,  Revised  Codes,  provides 
that  when  the  person  entitled  is  a  nonresident  of  the  state,  affi- 
davits, taken  ex  parte  before  any  officer  authorized  by  the  laws 
of  this  state  to  take  acknowledgments  and  administer  oaths  out 
of  this  state,  may  be  received  as  prima  facie  evidence  of  the 
identity  of  the  party,  if  free  from  suspicion,  and  the  fact  is 
established  to  the  satisfaction  of  the  court.  The  affidavit  of 
Michael  Koller  is  to  the  effect  that  Theresa  Koller  is  the  mother 
of  deceased,  and  that  he  saw  her  sign  the  written  request.  This 
testimony  is  apparently  free  from  suspicion,  and  was  taken  be- 
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fore  an  officer  anthorized  to  adminigter  oaths  ontside  of  the 
United  States.  (Revised  Codes,  sec.  7997.)  The  facts  sought  to 
be  proven  by  the  affidavit  were  evidently  established  to  the  sat- 
isfaction of  the  district  court,  and  we  see  no  reason  to  disturb 
its  findings.  The  request  and  the  affidavit  accomi>anying  the 
same  were  a  part  of  the  record  in  the  case,  and  were  evidently 
considered  by  the  court  We  think  it  was  unnecessary  to  form- 
aUy  offer  them  in  evidence. 

4.  We  are  of  opinion  that  the  court  did  not  abuse  its  dis- 
cretion in  allowing  the  respondent  to  file  a  reply.  It  is  un- 
necessary to  decide  whether  a  reply  to  the  allegation  that  Smith 
was  a  partner  of  the  deceased  was  required.  Pleadings  are 
simply  the  basis  of  proof.  The  court  was  of  opinion  that  the 
matter  was  in  issue  without  a  formal  reply,  and  petitioner  as- 
sumed the  burden  of  proving  that  he  was  not  a  partner.  The 
court  indicated  its  intention  to  find  all  the  issues  in  his  favor, 
whereupon,  to  save  any  question,  as  we  suppose,  he  asked  leave 
to  file  a  reply.  The  matter  was  then  in  the  discretion  of  the 
court,  and  we  find  no  abuse  of  that  discretion.  It  does  not  ap- 
pear that  appellant  suffered  any  prejudice  on  account  of  the 
manner  in  which  the  proceedings  were  conducted.  Theresa 
Koller,  the  mother  of  deceased,  has  the  undoubted  right  to  nom- 
inate an  administrator  of  her  son's  estate,  and  we  think  she 
has  proceeded  in  substantial  conformity  with  the  provisions  of 
the  statute. 

The  order  appealed  from  is  affirmed. 

Afflrmed. 

Mb.  CHncp  Justice  Bbaktly  and  Mb.  Justice  Hollowat 
concur. 

Rehearing  denied  January  7,  1910. 
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THE  HENRY  0.   SHEPAED  CO.,  Respondent,  v.  FREE- 

MAN,  Appellant. 

(No.  2,720.) 
(Submitted  November  27,  1909.    Decided  December  8,  1909.) 

[105  Pbe.  484.] 

Contracts — Persons  Bound — Construction — Parol  Evidence — In- 
admissibility. 

Contracts — Construction — ^Parties — Persons  Bound. 

1.  At  the  time  the  contract  in  question  was  executed  plaintiff  held, 
and  had  a  lien  on,  certain  property  of  F.,  who  was  also  indebted  to 
the  corporations  mentioned  in  the  contract,  and  they  had  begun  ac- 
tions against  F.  with  a  view  of  satisfying  any  judgments  obtained 
out  of  the  property  in  plaintiff's  possession.  The  contract  recited 
that  it  was  made  between  such  corporations  and  defendant,  that  such 
corporations  had  commenced  actions  against  F.  for  certain  moneys, 
etc.,  and  that  defendant  had  paid  to  such  corporations  and  to  plain- 
tiff a  certain  sum,  and  gave  his  note  for  the  remainder  of  the  amount 
due  to  them  and  plaintiff  from  F.,  and  provided  that  such  corpora- 
tions thereby  sold  and  assigned  to  defendant  all  of  their  claims,  to- 
gether with  the  contracts,  drafts,  etc.,  delivered  to  them  by  F.  as 
security  for  the  indebtedness  sued  on,  and  agreed  to  prosecute  such  ac- 
tions and  all  other  actions  necessary  for  defendant's  protection  the 
same  as  if  the  assignments  had  not  been  made,  and  further  agreed 
to  assign  the  judgments  procured  to  defendant  if  the  prosecutions 
were  successful,  or  purchase  F.'s  property  then  subjected  to  lien,  if 
sold,  and  turn  it  over  to  defendant.  The  contract  was  signed  by  the 
corporations  and  defendant,  and  under  their  signature  was  written, 
"We  hereby  consent  to  the  above  contract,"  followed  by  plaintiff's 
signature.  Held,  that  plaintiff's  only  obligation  was  not  to  obstruct 
the  parties  bound  thereby  in  carrying  out  the  agreement,  which  was 
to  have  defendant  assume  F.'s  indebtedness  to  the  corporations,  and 
transfer  to  him  their  rights  in  prosecuting  the  actions,  so  as  to 
realize  out  of  the  property  on  which  plaintiff  had  a  lien,  sufficient 
to  satisfy  the  claims  of  the  corporations  and  discharge  the  note  given, 
plaintiff,  and  plaintiff  was  not  bound  to  transfer  to  defendant  its 
claim  against  F.  or  prosecute  it  for  defendant  or  surrender  defend- 
ant's note  in  case  the  actions  against  F.  were  not  successfully  pros- 
ecuted by  the  corporations. 

Same — Parties — Parol  Evidence — Inadmissibility. 

2.  Where  there  was  nothing  in  a  contract  signed  by  a  third  party 
which  showed  a  consideration  affecting  him  or  inducing  him  to  become 
a  party  to  it,  or  an  intent  on  his  part  to  be  bound  as  surety  for  or 
joint  promisor  with  one  of  the  parties  efficiently  bound,  parol  evi- 
dence may  not  be  resorted  to  for  the  purpose  of  furnishing  the  basis 
of  an  inference  that  he  was  or  was  not  oound. 

Appeal  from  District  Court,  Lewis  and  Clark  County;  Thos. 
C.  Bach,  Judge. 
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Action  by  the  Henry  O.  Shepard  Company  against  George  0. 
Freeman.  From  a  judgment  for  plaintiif  upon  a  directed 
verdict,  defendant  appeals.     Affirmed  as  modified. 

Mr.  C.  A.  Spaulding  filed  a  brief  in  behalf  of  Appellant,  and 
argued  the  cause  orally. 

By  its  indorsement  of  the  agreement  in  the  words  **we  hereby 
consent  to  the  above  contract,"  respondent  ratified  it,  made 
itself  a  party  thereto,  and  is  bound  by  its  terms.  {Laclede  etc, 
Mfg.  Co.  V.  Williams,  14  Colo.  37,  23  Pac.  453;  Drakeleij  v. 
Gregg,  8  Wall.  267,  19  L.  Ed.  409.) 

But  without  regard  to  such  ratification,  respondent  is  bound 
by  the  terms  and  conditions  thereof  by  reason  of  having  ac- 
cepted the  benefits  flowing  therefrom.  (Revised  Codes,  sec. 
4995.)  That  such  acceptance  of  the  benefits  of  the  transaction 
sufficed  to  constitute  it  a  party  to  the  contract  and  bound  by 
its  terms,  is  not  only  declared  by  said  statute,  but  is  sustained 
by  ample  authority,  even  in  jurisdictions  where  no  such  stat- 
ute law  exists.  (White  v.  Stevenson,  144  Cal.  104,  77  Pac.  828; 
Oallagher  v.  Equitable  Oaslight  Co.,  141  Cal.  699,  75  Pac.  329 ; 
Phillips  V.  Sanger  Lumber  Co.,  130  Cal.  431,  62  Pac.  749 ;  Crib- 
ble V.  Columbus  Brwg.  Co.,  100  Cal.  67,  34  Pac.  527 ;  Pixlexj  v. 
Western  Pac.  R.  R.  Co.,  33  Cal.  183,  91  Am.  Dec.  623 ;  Blood 
V.  La  Serena  L.  &  W.  Co.,  113  Cal.  221,  41  Pac.  1017,  45  Pac. 
252 ;  Rogers  v.  New  York  etc.  Land  Co.,  134  N.  Y.  197,  32  N.  E. 
32;  Bennett  v.  Judson,  21  N.  Y.  238.) 

The  agreement  being  that  of  respondent,  did  a  failure  to  per- 
form its  conditions  constitute  a  defense  to  the  note  sued  onf 
It  is  well  settled  that  failure  to  perform  an  agreement  executed 
contemporaneously  with  a  negotiable  instrument  given  as  the 
consideration  thereof  constitutes,  between  the  original  parties, 
or  those  with  notice,  a  valid  defense  to  a  suit  on  such  negotiable 
instrument.  (Joyce  on  Defenses  to  Commercial  Paper,  sees. 
310-322;  Eaton  &  Gilbert  on  Commercial  Paper,  272;  Goodwin 
V.  Nickerson,  51  Cal.  166;  Braly  v.  Henry,  71  Cal.  481,  60  Am. 
Bep.  543,  11  Pac.  385,  12  Pac  623;  Brevoort  v.  Hughes,  10  Colo. 

Mont.,  Vol.  40—10 
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App.  379,  50  Pac.  1050 ;  Huntington  v.  Lomhard,  22  Wash.  202, 
60  Pac.  414 ;  Bisley  v.  Oray,  98  Cal.  40,  32  Pac.  884 ;  Brewer  v. 
Harris,  2  Smedes  &  M.  84,  41  Am.  Dec.  587 ;  Reynolds  ▼.  Nevin, 
1  Ga.  App.  269,  57  S.  B.  918 ;  Talbot  v.  Heinze,  25  Mont.  4,  63 
Pac.  624.)  And  the  rule  is  the  same  in  a  suit  npon  a  renewal 
note  founded  only  upon  the  consideration  of  the  original  note. 
(8  Cyc.  36;  McCormick  Harvesting  Co.  ▼.  Watson,  5  S.  D.  9,, 
57  N.  W.  945;  Wheelock  v.  Berkeley,  138  111.  153,  27  N.  E. 
942;  Cochran  v.  Perkins,  146  Ala.  689,  40  South.  351;  Turle 
V.  Sargent,  63  Minn.  211,  56  Am.  St.  Eep.  475,  65  N.  W.  349 ; 
1  Parsons  on  Bills  and  Notes,  176;  Tiedeman  on  Commercial 
Paper,  sec.  180.) 

Messrs.  H.  O.  dk  flf.  H,  McTntire,  and  Messrs.  PurceU  A  Horsky,, 
submitted  a  brief  in  behalf  of  Respondent.  Mr.  H.  O.  Mclntire 
argued  the  cause  orally. 

MR.  CHIEF  JUSTICE  BRANTLT  delivered  the  opinion  of 
the  court. 

This  action  was  brought  to  recover  a  judgment  for  the  prin- 
cipal sum  of  $1,385.35  upon  a  promissory  note  executed  and 
delivered  to  plaintiff,  an  Illinois  corporation,  by  defendant  on 
August  13,  1901,  due  and  payable  sixty  days  thereafter,  together 
with  interest  from  the  date  of  maturity. 

The  complaint  is  in  the  ordinary  form.  The  answer  of  de- 
fendant admits  all  the  allegations  contained  in  it.  By  way  of 
special  defense,  as  showing  a  total  failure  of  consideration  for 
which  the  note  was  given,  it  then  alleges  as  follows : 

"(1)  That  on  or  about  the  thirty-first  day  of  January,  1901, 
H.  C.  Freeman  and  George  B.  Dygert  were  indebted  to  the 
plaintiff,  the  Illinois  Engraving  Company,  and  the  Dwight 
Paper  Company,  and  that  on  or  about  said  date  the  said  par- 
ties made  and  entered  into  an  agreement  in  writing  with  this 
defendant,  by  which  said  parties  agreed  that,  in  consideration 
of  the  payment  to  them  of  the  sum  of  $1,000  by  this  defendant 
and  the  execution  and  delivery  to  them  by  this  defendant  of  a 
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promissory  note  in  the  sum  of  $1,159.40,  they,  the  said  parties, 
would  immediately  thereafter  institute  actions  in  some  court  of 
competent  jurisdiction  in  the  city  of  Chicago  upon  their  re- 
spectiye  claims  against  the  said  H.  C.  Freeman  and  George  B. 
Dygert,  and  prosecute  such  actions  to  judgment,  and  that,  upon 
the  recovery  of  judgments,  they  would  cause  executions  to  be 
issued  thereon,  and  certain  property  of  the  said  H.  C.  Freeman 
and  George  B.  Dygert  to  be  seized,  levied  upon,  and  sold  by 
virtue  of  such  executions,  and  at  such  sale  or  sdes  would  bid 
for  said  property  its  value,  and,  if  purchased  by  them,  would 
transfer  and  deliver  the  same,  and  the  whole  thereof,  to  this  de- 
fendant ;  that  said  parties  also  agreed  that  if,  after  the  applica- 
tion of  the  proceeds  derived  from  the  sale  of  such  property  to 
the  payment  of  said  claims,  any  part  thereof  should  remain  un- 
paid, they  would  transfer  and  assign  to  this  defendant  such 
part  of  said  claims  as  remained  unpaid. 

''(2)  That  this  defendant,  in  compliance  with  such  agree- 
ment, paid  to  the  said  parties  the  said  sum  of  $1,000,  and  made, 
executed,  and  delivered  his  promissory  note  for  the  said  sum  of 
$1,159.40. 

*'  (3)  That  the  said  plaintiff  and  said  other  parties  failed  and 
refused  to  keep  and  perform  either  of  the  terms  or  conditions 
of  said  agreement,  by  reason  of  which  this  defendant  has  never 
received  any  consideration  whatever  for  said  promissory  note. 

"(4)  That  the  promissory  note  described  in  the  complaint  is 
a  renewal  of  said  promissory  note  for  the  sum  of  $1,159.40,  and 
was  executed  and  delivered  for  the  same  consideration  as  said 
original  note,  and  no  other  consideration,  which  said  considera- 
tion has  wholly  failed  as  aforesaid." 

As  a  counterclaim  it  alleges  the  same  facts  as  those  set  forth 
in  the  special  defense,  and  concludes:  ''That  the  said  plaintiff 
and  said  other  parties  failed  and  refused  to  keep  and  perform 
either  of  the  terms  or  conditions  of  said  agreement,^  to  defend- 
ant's damage  in  the  sum  of  $1,000.'' 

In  a  second  count  recovery  is  sought  by  way  of  counterclaim 
for  the  same  amount,  as  for  money  had  and  received  by  plain- 
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tiff  for  the  use  of  defendant  on  January  1,  1901,  which  the  plain- 
tiff refused  to  pay  upon  request.  Judgment  is  demanded  for 
$1,000,  with  interest  from  January  1,  1901. 

The  replication  admits  that,  H.  C.  Freeman  and  George  B. 
Dygert  being  indebted  to  the  plaintiff,  **the  defendant  executed 
and  delivered  to  the  plaintiff  the  promissory  note,  and  that  the 
note  sued  on  in  this  action  is  a  renewal  of  the  said  note,  as 
alleged  in  •  •  •  the  answer."  All  the  other  material  alle- 
gations, both  in  the  special  defense  and  the  counterclaims,  are 
denied. 

At  the  trial  the  defendant  testified  that  the  original  note  had 
been  executed  and  delivered  to  plaintiff  on  January  1,  1901; 
that  at  the  same  time  there  was  executed  the  agreement  referred 
to  in  the  answer,  to  which  he  himself,  the  Illinois  Engraving 
Company,  and  the  D wight  Bros.  Paper  Company  (Illinois  cor- 
porations) were  the  real  parties,  and  that  it  had  been  assented 
to  by  the  plaintiff;  that  he  had  then  paid  to  Maley,  the  agent 
of  the  plaintiff  and  of  the  other  corporations,  $1,000  in  cash; 
that  the  note  was  thereafter  renewed  two  or  three  times,  the  last 
renewal  being  the  note  in  controversy;  and  that  the  only  con- 
sideration therefor  was  a  compliance  with  the  terms  and  pro- 
visions of  the  agreement.  Upon  being  then  asked  by  his  counsel 
whether  he  had  been  permitted,  after  the  execution  of  the  agree- 
ment, to  use  the  claims  referred  to  therein  as  his  own,  or  whether 
the  other  parties  to  it  had  used  them,  he  was  not  permitted  to 
answer.  The  objection  to  the  evidence  sought  to  be  elicited  by 
this  inquiry  and  one  put  to  him  immediately  afterward,  seeking 
to  bring  out  the  same  evidence,  was  that  it  was  irrelevant  and 
immaterial,  and  tended  to  vary  the  terms  of  the  written  agree- 
ment. Counsel  then  offered  in  evidence  a  copy  of  the  agree- 
ment. Upon  objection  that  it  was  not  relevant  to  any  of  the 
issues  in  the  case,  in  that  it  did  not  appear  to  be  a  writing 
obligatory  in  any  wise  binding  upon  the  plaintiff,  it  was  ex- 
cluded.    The  writing  is  as  follows: 

**This  agreement  made  and  entered  into  this  thirty-first  day 
of  January,  1901,  by  and  between  the  Illinois  Engraving  Com- 
pany and  the  Dwight  Bros.  Paper  Company,  corporations  duly 
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organized  and  existing  under  and  by  virtue  of  the  laws  of  the 
state  of  Illinois,  and  G.  0.  Freeman,  of  Helena,  Montana : 

' '  Whereas,  the  above-named  corporations  have  heretofore  com- 
menced actional  in  the  circuit  court  of  Cook  county,  state  of 
Illinois,  against  H.  C.  Freeman  and  George  B.  Dygert  for  the 
recovery  of  certain  moneys,  in  which  said  action  7,000  unbound 
books,  designated  as  *  Butte  Above  and  Below  Ground,'  together 
with  the  electrotypes  and  engravings  and  paper  stock  used  in 
the  production  of  the  same,  have  been  attached  and  are  now 
in  the  hands  of  the  proper  oflBcers  of  said  Cook  county,  state  of 
Illinois,  which  said  actions  are  now  pending;  and 

*' Whereas,  the  said  G.  0.  Freeman  has  this  day  paid  to  the 
said  corporations  and  the  Henry  0.  Shepard  Co.,  the  sum  of 
one  thousand  dollars,  and  executed  and  delivered  his  notes  in 
the  sum  of  fifteen  hundred  thirty  and  71-100  dollars,  in  full 
payment  of  the  amount  so  due  to  said  corporations  and  the 
Henry  0.  Shepard  Co.; 

"Now,  therefore,  this  agreement,  witnesseth:  That  the  said 
corporations  hereby  sell,  assign,  transfer,  and  set  over  unto  the 
said  G.  0.  Freeman,  all  and  singular  the  said  accounts,  together 
with  all  contracts  and  agreements  together  with  the  drafts  ac- 
companying the  same  turned  over  and  delivered  to  them  by  the 
said  H.  C.  Freeman  and  Geo.  B.  Dygert  as  security  for  the 
payment  of  the  indebtedness  so  sued  on  as  aforesaid,  together 
with  all  the  rights,  privileges  and  benefits  resulting  or  which 
may  result  from  the  prosecution  of  said  actions. 

"And  the  said  corporations  hereby  agree  to  prosecute  said 
actions  aforesaid,  together  with  such  other  actions  as  may  be 
necessary  to  make  the  same  effective  for  the  protection  of  the 
said  G.  O.  Freeman,  including  the  prosecution  of  an  action  in 
the  coimty  of  Silver  Bow,  state  of  Montana,  in  the  event  the 
same  may  be  necessary,  the  same  as  if  said  corporations  were 
protecting  their  own  interests  and  this  assignment  and  agree- 
ment had  not  been  made,  however  at  the  expense  of  said  G.  0. 
Freeman. 

"And  it  is  further  agreed  that  in  the  event  of  a  successful 
prosecution  of  said  actions^   the  said  corporations  will  either 
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assign  and  transfer  the  judgments  obtained  therein  to  the  said 
G.  0.  Freeman,  or  purchase  the  property  now  covered  by  at- 
tachment, under  any  sale  which  may  be  had  in  said  actions,  and 
turn  the  same  over  to  the  said  Q.  O.  Freeman  as  his  property 
without  any  other  and  further  consideration,  as  the  said  G.  0. 
Freeman  may  direct. 
**  Witness  our  hands  this  31st  day  of  January,  1901. 

**DwiGHT  Beos.  Papee  Co., 

"By  H.  C.  Maley, 
"Atty.  in  Fact. 
''Illinois  Engeavino  Co., 

''By  H.  C.  Maley, 
"Secy,  and  Treas. 
"G.  0.  Fbebman. 
"We  hereby  consent  to  the  above  contract. 

"The  Heney  O.  Shepaed  Co., 

"By  H.  C.  Maley, 
"Atty.  in  Fact.'* 
Evidence  was  then  offered  to  show  that  the  parties  signing  the 
agreement,  other  than  defendant,  had  failed  to  comply  with  its 
stipulations  on  their  part.  Four  letters  received  by  the  defend- 
ant from  the  president  of  the  plaintiff  and  from  its  attorney, 
touching  the  progress  of  the  actions  instituted  against  Freeman 
and  Dygert  by  the  other  corporations,  were  also  offered.  From 
three  of  these,  all  written  during  May  and  June,  1901,  it  ap- 
peared that  the  amount  of  the  claim  of  the  plaintiff  company 
was  originally  $1,159.40;  that  the  property  mentioned  in  the 
agreement  was  in  the  hands  of  the  plaintiff  as  garnishee  in  the 
actions  against  H.  C.  Freeman  and  Dygert  at  the  time  the  note 
was  executed  for  this  amount;  that  as  early  as  May  29,  1901, 
judgments  had  been  entered  in  favor  of  the  plaintiffs  in  the 
actions  by  the  other  corporations  against  Freeman  and  Dygert ; 
and  that  the  sheriff  had  been  authorized  to  take  the  property 
and  sell  it  subject  to  plaintiff's  right  to  be  first  paid  out  of  the 
proceeds.  They  also  contained  assurafnces  that  the  rights  of 
all  the  parties  would  be  protected.  From  the  other  letter,  writ- 
ten in  December,  1901,  it  aj^pcarcd  that  the  plaintiff  had  re- 
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ceived  no  part  of  the  cash  payment  of  $1,000,  but  that  the 
whole  amount  had  been  appropriated  by  the  other  corporations 
through  their  agent,  Maley.  Claim  was  made  then  for  the 
first  time  that  the  plaintiff  should  have  received  its  proportion- 
ate share  of  it.     All  this  evidence  was,  upon  objection,  excluded, 

* 

«xeept  the  letter  last  mentioned,  on  the  ground  that  it  was 
irrelevant.  On  cross-examination  the  defendant  stated  that,  at 
the  time  the  agreement  was  made,  he  had  executed  two  notes,  one 
directly  to  the  plaintiff  and  the  other  to  the  other  corporations. 
He  did  not  remember  what  amount  of  interest  had  been  in- 
cluded at  the  time  of  the  renewals  of  the  note  executed  to  the 
plaintiff,  nor  was  he  able  to  account  for  $182.75,  the  difference 
between  the  amount  of  the  renewal  note  and  the  amount  of  the 
original  with  legal  interest  to  the  date  of  renewal.  He  stated 
that  he  had  no  recollection  whatever  as  to  how  this  difference 
arose. 

No  other  evidence  being  offered  or  introduced,  the  plaintiff 
moved  for  nonsuit  upon  both  of  the  defendant's  counterclaims. 
This  motion  was  sustained.  Thereupon  the  plaintiff  requested 
the  court  to  direct  a  verdict  for  plaintiff  for  the  amount  de- 
manded in  its  complaint.  This  motion  was  also  sustained.  The 
amount  of  the  verdict  was  $2,055.35,  the  principal  of  the  note, 
together  with  interest  from  August  13,  1901.  In  entering  the 
Judgment,  for  some  reason  not  apparent,  the  sum  of  $270  was 
added  to  this  sum  as  interest,  thus  making  the  amount  of  the 
Judgment  to  this  extent  in  excess  of  the  verdict.  The  appeal 
is  from  the  judgment. 

It  is  apparent  that  both  counterclaims  alleged  in  the  answer 
seek  recovery  of  the  same  sum,  to- wit,  the  sum  of  $1,000  paid  by 
-defendant  at  the  time  the  agreement  was  made,  and  that  re- 
covery under  either  would  depend  upon  proof  of  the  same 
facts.  For  present  purposes,  we  shall  assume  that  sufficient 
facts  are  stated  in  the  special  defense  to  constitute  a  bar  to  a 
recovery  by  plaintiff,  and  that  there  is  a  sufficient  statement 
In  one  or  both  of  the  counterclaims  to  support  a  judgment  for 
defendant.  For  convenience  in  determining  the  ultimate  ques- 
tion submitted  for  decision,  to-wit,  whether  the  action  of  the 
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district  court  in  nonsuiting  the  defendant  and  directing  a  ver- 
dict for  plaintiff,  was  correct,  we  shall  consider  the  case  as  if 
all  the  evidence  offered  had  been  admitted.  This  will  enable 
us  to  construe  the  agreement  in  the  light  of  the  facts  surround- 
ing its  execution,  in  so  far  as  they  appear,  and  thus  to  ascer- 
tain the  purpose  the  defendant  and  the  other  formal  parties  to 
it  had  in  view.  The  evidence  as  to  the  attendant  circumstances 
is  meager ;  but  it  is  apparent  that  at  the  time  the  agreement  was 
made  certain  property  owned  by  Freeman  and  Dygert  was  in 
the  hands  of  the  plaintiff,  subject  to  a  lien  of  some  kind  in  its 
favor  as  security  for  the  indebtedness  due  to  it  from  them, 
amounting  to  $1,159.40.  Freeman  and  Dygert  were  also  in- 
debted to  the  Illinois  Engraving  Company  and  the  Dwight  Bros. 
Paper  Company  in  amounts  not  shown.  They  had  instituted 
actions  against  Freeman  and  Dygert  to  recover  judgments  for 
these  debts,  for  the  satisfaction  of  which  they  were  looking  to  the 
property  in  the  hands  of  the  plaintiff.  They  therefore  negoti- 
ated the  agreement  with  defendant  with  the  clearly  apparent 
purpose  of  permitting  him  to  substitute  himself  in  place  of 
Freeman  and  Dygert  as  their  debtor,  and  at  the  same  time 
of  vesting  him  with  the  title  to  their  claim  as  assignee,  so  that 
by  this  means  he  could  finally,  so  far  as  they  were  concerned, 
acquire  clear  title  to  the  property  in  the  hands  of  the  plaintiff. 
To  accomplish  this  end,  they  assigned  their  respective  claims  to 
defendant,  upon  his  payment  of  $1,000  in  cash  and  executing 
to  them  a  promissory  note  for  the  balance  of  their  claims,  and 
in  full  pajonent  thereof.  They  further  agreed  to  prosecute  the 
claims  to  judgment  at  his  expense,  and  either  to  transfer  the 
judgments  to  defendant  or  to  buy  the  property  at  execution  sale 
under  them,  and  deliver  it  to  the  defendant  as  he  might  direct. 
In  order  that  they  might  be  free  to  accomplish  fully  the  pur- 
pose in  view,  the  defendant  paid  off  and  discharged  the  indebt- 
edness due  to  plaintiff  by  executing  to  it  his  promissory  note  for 
the  full  amount  due  to  it  from  Freeman  and  Dygert.  The  cash 
payment,  though  made  to  the  agent  of  all  the  creditors,  was 
treated  by  him  and  the  Illinois  Engraving  Company  and  the 
Dwight  Bros.  Paper  Company  as  made  for  the  exclusive  benefit  of 
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these  companies,  and  as  a  discharge  pro  tanio  of  the  indebted- 
ness due  them.  Whether  this  was  the  purpose  is  not  made  en-^ 
tirely  clear  by  the  evidence,  but  that  it  was  may  be  presumed 
from  the  fact  that  the  plaintiff  accepted  the  note  executed  to  it 
for  the  full  amount  of  its  claim  and  in  full  payment  of  it,  and 
at  that  time  asserted  no  right  to  any  portion  of  the  cash.  The 
efficient  and  operative  parts  of  the  agreement  cast  the  obliga- 
tions embodied  therein  upon  the  Illinois  Engraving  Company 
and  the  Dwight  Bros.  Paper  Company,  but  they  can  have  no 
such  force  so  far  as  the  plaintiff  is  concerned. 

Though  it  is  mentioned  in  the  recitals,  the  language  of  the 
agreement  does  not,  under  the  most  liberal  construction,  purport 
to  bind  it  to  the  performance  of  any  obligation;  and  it  cannot 
be  construed  to  be  a  transfer  of  the  claim  due  to  it  from  Free- 
man and  Dygert,  nor  to  recite  an  agreement  to  transfer  it,  nor 
to  prosecute  it  to  judgment,  nor  to  sell  the  property,  nor  to  buy 
it  in  and  deliver  it  to  the  defendant.  Nor  does  its  language  per> 
mit  the  conclusion  that  it  assented  to  be  bound  as  a  surety  to 
see  that  the  other  corporations  performed  their  obligations  under 
it.  The  most  that  can  be  said  that  it  undertook  to  do  by  at- 
taching its  written  consent  to  it,  is  that  it  agreed  in  considera- 
tion of  the  payment  to  it  in  full  of  its  claim  against  Freeman 
and  Dygert,  by  the  defendant,  that  it  would  not  thereafter  assert 
such  an  adverse  interest  in  the  subject  matter  of  the  agreement, 
nor  assume  such  an  attitude  toward  it,  as  to  obstruct  the  par- 
ties in  accomplishing  its  purpose.  It  had  the  property  in  its 
possession.  Its  claim  was  apparently  secured.  Whether  the 
other  creditors  could  or  could  not  collect  their  claims  did  not  con- 
cern it.  Under  these  circumstances,  it  was  necessary  that  they 
and  the  defendant  should  have  its  consent,  in  order  that  they 
might  accomplish  the  purpose  of  the  arrangement  effected  by 
them,  and,  to  obtain  it,  the  defendant  assumed  the  indebtedness 
due  it  from  Freeman  and  Dygert.  In  attaching  its  signature, 
expressing  at  the  same  time  its  purpose  in  doing  so,  it  assumed 
no  other  obligation  than  that  of  refraining  from  obstructing  the 
parties  efficiently  bound  from  accomplishing  their  purpose. 
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A  party  may,  under  certain  circumstances,  bind  himself  to  the 
performance  of  the  obligations  of  a  contract,  even  though  he 
may  not  be  mentioned  in  it.  For  illustration:  Where  a  party, 
though  not  mentioned  in  an  agreement  to  deliver  property, 
signed  it  as  such,  it  was  held  that  he  intended  to  bind  himself 
jointly  with  the  actual  party.  (Clark  v.  Bawson,  2  Denio 
(N.  Y.),  135.)  So,  where  several  persons  signed  a  promissory 
note  by  the  express  terms  of  which  the  promisor  alone  was 
bound,  the  signatures  of  the  former  were  held  to  indicate  an 
intent  on  their  part  to  be  bound  as  sureties  and  joint  and 
several  promisors  with  the  plaintiflP.  (Parks  v.  BrinkerJioff,  2 
Hill  (N.  Y.),  663.)  One  who  signed  an  appeal  bond  was  held 
to  manifest  his  intention  to  be  bound,  though  he  was  not  men- 
tioned in  the  body  of  the  instrument.  (Ex  parte  Fultofif  7  Cow. 
(N.  Y.)  483.)  This  rule  has  been  recognized  and  applied  by 
other  courts.  (Williams  v.  Oreer^s  Admrs.,  4  Hayw.  (Tenn.) 
235 ;  Ahrend  v.  Odiome,  125  Mass.  50,  28  Am.  Rep.  199 ;  Danker 
V.  Atwood,  119  Mass.  146.)  But  where  there  is  nothing  in  the 
agreement  showing  any  consideration  affecting  such  a  party, 
or  inducing  him  to  become  a  party,  or  showing  such  relations 
to  either  of  the  actual  parties  as  would  lead  to  the  inference 
that  he  intended  to  become  surety  for,  or  joint  promisor  with, 
one  rather  than  the  other,  he  is  prima  facte  not  bound.  Nor 
may  parol  evidence  be  resorted  to  to  furnish  the  basis  of  an 
inference  one  way  or  the  other.  (Blackmer  v.  Davis,  128  Mass. 
538.) 

In  Lancaster  v.  Boberts,  144  HI.  213,  33  N.  E.  27,  certain  per- 
sons not  mentioned  in  the  body  of  a  contract  for  the  sale  of 
land,  which  purported  to  bind  the  promisor  and  promisee  only, 
signed  it  generally  as  though  they  were  in  fact  parties.  The 
court  in  determining  the  liability  of  these  parties,  under  the 
particular  circumstances,  said:  **But  we  have  been  referred  to  no 
authority  which  discusses  the  effect  of  merely  signing  a  deed  or 
contract  where  the  relation  of  husband  and  wife  does  not  exist 
between  the  grantor  or  party  named  in  the  instrument,  and 
the  party  signing  the  same,  but  not  named  therein.    It  would 
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seem,  however,  upon  reason  and  principle,  that  where  a  third 
person  merely  annexes  his  name  to  a  contract  which  in  the  body 
of  it  does  not  mention  him,  and  which  is  in  itself  a  complete  con- 
tract between  other  parties  who  sign  it  and  are  mentioned  in  it, 
such  third  person  does  not  thereby  become  a  party  to  the  efficient 
and  operative  parts  of  the  contract.  His  signature  in  such  case 
can  only  be  regarded  as  an  expression  of  his  assent  to  the  act 
of  the  parties  in  making  the  contract,  and  may  perhaps  operate 
us  an  estoppel  against  his  assertion  in  the  future  of  an  adverse 
interest  in  the  subject-matter  of  the  agreement."  A  fortiori, 
A  party  who  in  such  case  writes  before  his  signature  a  mem- 
orandum, indicating,  not  the  intent  to  become  generally  bound 
by  the  stipulations  in  the  contract,  but  the  clear  intention  to  give 
his  mere  consent  that  the  parties  who  are  bound  by  their  express 
engagements  may  fulfill  them,  cannot  justly  be  held  beyond  his 
engagement  so  expressed.  To  hold  otherwise  would  be  violative 
of  the  canons  of  interpretation  laid  down  by  the  statute.  (Ee- 
-dsed  Codes,  sees.  5026,  5027,  502S,  5032,  7873.) 

The  consideration  passing  to  the  plaintiff  was  the  payment 
of  its  debt  by  defendant.  On  its  part,  being  in  possession  of 
the  property  and  having  the  exclusive  right  to  subject  it  to  * 
the  satisfaction  of  its  debt,  it  consented  that  the  other  credi- 
tors might  arrange  among  themselves  with  defendant  for  the 
pursuit  of  such  a  course  with  reference  to  it  that  they  could 
secure  the  payment  of  their  claims,  and  at  the  same  time  realize 
out  of  it  funds  sufficient  to  discharge  the  note  due  to  plaintiff, 
with  the  final  result  that  defendant  would  secure  the  property 
for  himself.  If  the  contract  does  not  mean  this,  it  has  no  mean- 
ing. The  plaintiff  did  not  agree  that,  in  case  it  failed  of  its 
purpose,  it  would  cancel  and  surrender  defendant's  note,  nor  do 
Anything  else  than  to  refrain  from  obstructing  the  accomplish- 
ment of  the  purpose  sought.  The  property  went  into  the  hands 
of  the  sheriff  for  sale.  It  does  not  appear  what  the  result  was, 
but,  whatever  it  was,  it  is  not  alleged,  nor  does  it  appear  from 
any  evidence  admitted  or  offered,  that  the  plaintiff  was  respon- 
jsible  for  it.    In  the  formulation  of  his  defenses  in  his  answer, 
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the  defendant  therefore  proceeded  under  a  mistaken  notion  of 
his  rights  as  against  the  plaintiff,  and  alleged,  as  against  it, 
breaches  of  the  agreement  for  which  the  actual  parties  to  it, 
other  than  himself,  were  solely  responsible.  While  it  may  be 
that  the  course  of  conduct  pursued  by  the  plaintiff  prevented  the 
accomplishment  of  the  purpose  sought  by  the  agreement,  the 
fact,  if  such  were  the  fact,  is  not  alleged,  nor  does  the  evidence 
offered  tend  to  establish  it. 

We  are  of  the  opinion  that  there  is  no  merit  in  defendant's 
contention.  It  is  apparent  from  the  record,  however,  that  judg- 
ment was  entered  for  $270  more  than  was  justified  by  the  ver- 
dict. The  error,  as  appears  from  the  statement  of  facts,  oc- 
curred through  the  mistake  of  isomeone  in  calculiting  interest 
upon  the  amount  of  the  verdict  found  by  the  jury,  whereas  such 
interest' should  not  have  been  included.  It  is  directed  that  the 
judgment  be  modified  by  striking  out  this  interest,  and  that,  as 
modified,  it  be  afSrmed.  Each  party  will  pay  all  costs  incurred 
on  his  or  its  own  behalf  on  the  appeal 

Modified  and  affirmed. 

Mb.  Justice  Smith  and  Mr.  Justice  HoiiLOWAY  concur. 


WESTERN  MINING  SUPPLY  CO.,  Respondent,  v.  QUINN 

et  al.,  Appellants. 

(No.  2,730.) 
(Submitted  November  29,  1909.    Decided  December  15,  1909.) 

[105  Pac.  732.] 

Conversion — Complaint — Sufficiency — Fraudulent     Conveyances 
— Personal  Property — Immediate  Delivery, 

Conversion — Complaint — SulEciency. 

1.  The  allegation  in  a  complaint  in  an  action  to  recover  damages  for 
the  conversion  of  property  seized  and  sold  by  defendant,  as  sheriff,  on 
attachment,  that  at  the  time  of  the  seizure  plaintiff's  predecessors 
were  the  owners  and  in  possession  of  it  and  continued  to  be  theirs 
until  sale  thereof  by  defendant^  was  sufficient. 
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fiame — Personal  Property — Fraudulent  Conveyances — Immediate  Delivery — 
What  may  Constitute. 

2.  Heldf  that  delivery  of  the  key  to  a  warehouse,  standing  on  leased 
ground,  which,  together  with  its  contents,  consisting  of  heavy  ma- 
chinery, lumber,  etc.,  had  been  sold  to  plaintiff  in  an  action  in  con- 
version, constituted  a  sufficient  delivery  of  the  property  sold,  so  as 
to  prevent  the  presumption  that  the  sale  was  fraudulent,  the  vendor 
not  having  exercised  any  act  of  ownership  or  control  over  any  of  the 
property  thereafter. 

fiales — Personal  Property — Delivery — ^Attaching  Creditors. 

3.  A  bona  fide  sale  of  personal  property,  though  not  accompanied  by 
an  immediate  delivery,  was  not  void  as  to  an  attaching  creditor  of 
the  vendor,  where  the  vendee  took  and  retained  actual  possession  of 
it  before  the  institution  of  the  attachment  suit. 

Appedl  from  District  Court,  Silver  Bow  County;  Jeremiah  J, 
Lynch,  Judge. 

Action  by  the  Western  Mining  Supply  Company  against  John 
J.  Qninn,  sheriff,  and  others.  From  an  order  granting  plaintiff 
a  new  trial,  defendants  appeal.    Affirmed. 

For  Appellants,  there  was  a  brief  by  Mr.  James  E,  Healy  and 
Mr,  C.  M.  Parr,  and  oral  argument  by  Mr,  Healy, 

The  complaint  does  not  state  a  cause  of  action.  No  conver- 
sion is  charged  through  the  ''taking,"  or  at  the  time  of  the 
taldng;  impliedly,  at  least,  the  taking  was  acquiesced  in  by 
plaintiff,  or  its  alleged  predecessors  in  interest.  In  conversion, 
the  plaintiff  must  allege  a  concurrence  both  of  a  right  of  prop- 
erty, general  or  special,  and  the  actual  possession,  or  the  right 
of  immediate  possession,  and  this  concurrence  must  exist  at  the 
time  of  conversion.  {Citizens'  Bank  v.  Tiger  Tail  Land  Co., 
152  Mo.  145,  53  S.  W.  902 ;  Qaskill  v.  Barbour,  62  N.  J,  L.  530, 

41  Atl.  700;  Mount  v.  Cubberly's  Exrs.,  19  N.  J.  L.  124;  Irving 
V.  Hubbard,  12  S.  D.  67,  80  N.  W.  156;  Babcock  v.  Caldwell, 
22  Mont.  460,  56  Pac.  1081.)  Where  the  plaintiff  was  not  in 
possession  of  the  property  at  the  time  of  conversion,  it  must  be 
alleged  that  he  was  entitled  to  immediate  possession.  (Kenjiett 
V.  Peters,  54  Kan.  119,  45  Am.  St.  Rep.  274,  37  Pac.  999 ;  Smith 
▼.  Force,  31  Minn.  119,  16  N.  W.  704.) 

There  is  no  allegation  that  plaintiff  or  its  alleged  predecessors 
ever  protested  in  any  way  against  the  taking  of  the  property 
by  the  sheriff.     {Stevens  v.  Curran,  28  Mont.  366,  72  Pac.  753.  ^ 
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The  theory,  followed  out  by  plaintiff  throughout  the  case,  was 
that  inasmuch  as  plaintiff's  predecessors  were  in  possession  be- 
fore levy  of  attachment,  that  was  enough.  Such  theory  was- 
error.  A  sale  of  personal  property  unaccompanied  by  im- 
mediate delivery  is  void  as  to  creditors,  though  delivery 
be  made  before  levy.  (Watson  v.  Rodgers,  53  Cal.  403; 
Edwards  v.  Sonoma  Bank,  59  Cal.  149;  Ruggles  v.  Cannedy^ 
127  Cal.  300,  53  Pac.  911,  59  Pac.  827,  46  L.  R.  A.  371; 
Stewart  v.  Hoffman,  31  Mont.  184,  77  Pac.  689,  81  Pac.  3.) 
What  constitute^  an  immediate  change  of  possession  is  a  subject 
of  a  good  deal  of  controversy  at  times,  we  recognize,  but  in  this, 
case,  and  under  the  evidence  herein,  there  was  no  compliance, 
or  even  attempted  compliance,  with  the  statute  in  this  regard. 
{Love  V.  Edl,  21  Okl.  347,  96  Pac.  623.)  The  possession  which 
the  purchaser  is  required  to  take  of  the  property  sold,  in  order 
to  render  the  sale  valid  under  the  statute,  must  be  open,  notori- 
ous and  unequivocal.  A  joint  or  concurrent  possession  with  the 
vendor  is  insufScient.  {AUen  v.  Massey,  17  WalL  351,  21  L. 
Ed.  542;  Dooley  v.  Pease,  180  U.  S.  126,  21  Sup.  Ct.  329,  45 
L.  Ed.  457 ;  Swdrtsburg  v.  Dickerson,  12  Okl.  566,  73  Pac.  282 ; 
Stewart  v.  Hoffman,  31  Mont.  184,  77  Pac.  689,  81  Pac.  3 ;  Ettien 
V.  Drum,  32  Mont.  311,  80  Pac.  369 ;  Johnson  v.  Emery,  31  Utah,. 
126,  86  Pac.  869.) 

Actual  change  of  possession  of  personal  property,  as  distin* 
guished  from  that  which  by  mere  intendment  of  law  follows  the 
transfer  of  title,  is  not  a  difficult  solution ;  it  is  an  open,  visible 
change  manifested  by  such  outward  signs  as  render  it  evident 
that  the  possession  of  vendor  has  wholly  ceased.  {Cahoon  v. 
Marshall,  25  Cal.  197-202 ;  Bell  v.  McClellan,  67  CaL  283,  284, 
7  Pac.  699.) 

The  burden  of  proving  that  the  plaintiff's  ownership  was  not 
constructively  fraudulent,  and  that  plaintiff  and  its  alleged 
predecessors  had  legally  acquired  the  title  was  upon  the  plain- 
tiff, and  not  upon  the  defendants.  (Stephens  v.  Eallstead,  58 
Cal.  193 ;  Grum  v.  Barney,  55  Cal.  254.) 
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Messrs.  Maury  dk  Templeman,  and  Mr,  J.  0.  Davies,  submitted 
a  brief  on  behalf  of  Respondent;  Mr.  H.  L.  Maury  argued  the- 
cause  orally. 

There  is  but  one  question  that  is  worthy  of  serious  argument^ 
viz.:  Is  a  sale  of  personal  property  void,  when  delivery  takes 
place  not  forthwith  and  coincident  upon  the  consummation  of 
tLj  sale,  but  actual,  open,  notorious  possession  is  taken  by  the- 
buyer,  before  a  levy,  at  the  suit  of  another  creditor!  The  over- 
whelming weight  of  authority  answers  this  inquiry  in  the  nega- 
tive. (See  BartUtt  v.  WiUiams,  1  Pick.  (18  Mass.)  288,-. 
Mwrkey  v.  TJmsiattd  (1893),  53  Mo.  App.  20;  Toney  v.  Ooodley 
(1894),  57  Mo.  App.  235;  Halderman  v.  StUlington  (1895),  63 
Mo.  App,  212;  Kendall  v.  Samson^  12  Vt.  515;  Sydnor  v.  Gee^ 
4  Leigh  (Va.),  535;  McKinley  v.  Er^ell,  2  Qratt.  333;  Carr't 
Admrs.  ▼.  Olascock's  Admrs.,  3  Gratt.  343;  Gilbert  v.  Decker^ 
53  Conn.  401,  4  Atl.  685 ;  Blake  v.  Graves,  18  Iowa,  312 ;  Brawn^ 
V.  Olathary,  4  La.  Ann.  124;  Kirhy  v.  Busch,  15  Ky.  Law,  Rep.. 
238.) 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the- 
court. 

This  action  was  commenced  by  the  plaintiff,  a  corporation^ 
against  John  J.  Quinn,  the  surety  on  his  official  bond  as  sheriff* 
of  Silver  Bow  county,  and  C.  M.  Parr,  to  recover  damages  for 
the  conversion  of  certain  goods  and  chattels  alleged  to  belong 
to  the  plaintiff.  The  property  consists  of  a  warehouse  and  cer- 
tain mining  machinery,  lumber,  etc.,  which  was  seized  by  Quinn^ 
the  sheriff,  on  July  8,  1905,  by  virtue  of  a  writ  of  attachment 
issued  in  an  action  wherein  Parr  was  plaintiff,  and  the  Shackle- 
ton  &  Whiteway  Construction  Company  was  defendant,  and 
afterward  sold  by  order  of  the  court.  In  the  district  court  the 
defendants  recovered  judgment  upon  a  general  verdict  in  their 
favor.  The  plaintiff  moved  for  a  new  trial,  which  was  granted, 
and  the  defendants  appealed  from  the  order. 

1.  It  is  contended  that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.    The  complaint  alleges  that 
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at  the  time  of  the  seizure  of  the  property  the  predecessors  of 
plaintiff  were  the  owners  and  in  possession  of  all  the  property, 
and  that  such  property  continued  to  be  theirs  until  the  sale 
thereof  by  defendant  Quinn.  "While  this  pleading  is  not  a 
model,  we  think  it  is  sufficient.  The  seizure  of  one's  property  to 
satisfy  a  claim  of  another  is  a  conversion,  of  the  property,  irre- 
spective of  the  designation  given  such  seizure  in  the  complaint. 
2.  The  plaintiff  claims  that  its  predecessors  in  interest  pur- 
•chased  the  property  from  the  Shackleton  &  Whiteway  Construc- 
tion Company  before  the  seizure  by  Quinn.  But  it  is  urged  by 
defendants  that  the  evidence  is  insufficient  to  show  such  a  de- 
livery and  change  of  possession  as  is  necessary  to  satisfy  our 
statute.  The  testimony  discloses  that  the  warehouse  is  personal 
property  situated  at  516  South  Main  street,  Butte,  on  leased 
land,  and  that  the  other  property  was  contained  in  the  ware- 
house at  the  time  of  the  seizure.  It  further  discloses  that  on 
June  26,  1905,  upon  a  sale  of  the  property  by  the  Shackleton 
&  Whiteway  Construction  Company  to  Farnham,  Wright  & 
Hale,  the  predecessors  of  this  plaintiff,  the  constniction  com- 
pany delivered  up  to  Farnham  the  key  to  the  warehouse,  and 
thereafter  did  not  exercise  any  ownership  or  control  over  any  of 
the  property.  While  this  evidence  is  meager,  it  is  held  to  be 
sufficient  by  the  authorities  generally.  In  Dodge  v.  Jones,  7 
Mont.  121,  14  Pac.  707,  this  court  said:  **No  particular  act  or 
formal  ceremony  is  necessary  to  make  a  delivery  in  law.  Any 
act  done,  coupled  with  the  intent  to  change  the  ownership,  which 
has  the  effect  to  transfer  the  dominion  over  the  thing  sold  to 
the  buyer,  is  a  delivery."  In  that  case  it  was  held  sufficient 
delivery  and  evidence  of  change  of  possession  that  the  horses  in 
question  were  gathered,  a  distinguishing  brand  placed  upon 
them,  and  they  then  returned  to  their  customary  range.  The 
-subject  was  again  considered  at  length  by  this  court,  and  the 
•doctrine  of  the  Dodge  Case  approved,  in  Webster  v.  Sherman,  33 
Mont.  448,  84  Pac.  878.  It  has  been  repeatedly  said  by  the 
•courts  that  the  acts  which  will  amount  to  a  delivery  will  vary 
with  the  different  cases,  and  will  depend  upon  the  character 
and  quantity  of  the  property  sold.     {Lay  v.  Neville,  25  Cal. 
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546.)  It  is  easy  enough  to  understand  the  meaning  of  the 
-words  "immediate  delivery'*  as  used  in  section  6128,  Revised 
Codes,  when  applied  to  the  sale,  over  the  counter,  of  small  arti- 
cles of  merchandise ;  but  when  one  attempts  to  apply  the  same 
meaning  to  a  sale  of  a  kiln  of  hot  bricks,  or  hay  in  the  swath, 
.stack,  or  mow,  or  a  lai^e  quantity  of  ore  in  bins,  he  appre- 
ciates fully  the  difficulty  in  the  way  of  establishing  a  hard-and- 
fast  rule  applicable  to  all  cases.  It  is  not  now  an  open  question 
that  there  may  be  such  a  constructive  delivery  as  will  fully  sat- 
isfy the  requirements  of  the  statute;  for  the  law  does  not  de- 
mand impossibilities.  In  Sharp  v.  Carroll,  66  Wis.  62,  27  N.  W. 
832,  it  was  held  that  the  delivery  by  the  vendor  to  the  vendee 
of  the  key  to  the  granary  was  a  sufficient  delivery  of  the  wheat 
therein,  which  had  been  sold.  The  same  thing  is  held  in  Kel- 
logg Newspaper  Co.  v.  Peterson,  162  111.  158,  53  Am.  St.  Rep. 
300,  44  N.  E.  411,  with  reference  to  a  sale  of  heavy  machinery  in 
a  room.  In  Pope  v.  Cheney,  68  Iowa,  563,  27  N.  W.  754,  it 
was  held  sufficient  that  the  purchaser  of  com  in  a  crib,  imme- 
diately after  the  purchase,  nailed  up  the  openings  in  the  crib. 
The  same  ruling  is  made  in  Vining  v.  Oilbreih,  39  Me.  496; 
Morrison  v.  Oium,  3  N.  D.  76,  54  N.  W.  288.  (See,  also,  Ott 
V.  Sutcliffe  (N.  J.  Ch.),  60  Atl.  965;  Rapple  v.  Hughes,  10 
Idaho,  338,  77  Pac.  722.) 

3.  It  is  further  contended  by  the  defendants  that  at  least  a 
portion  of  the  property  seized  was  liable  to  the  satisfaction  of 
Parr's  claim  against  the  Shackleton  &  Whiteway  Construction 
Company,  for  the  reason  that  the  delivery,  if  any,  was  not  made 
contemporaneously  with  the  sale  by  the  construction  company 
to  Farnham,  Wright  &  Hale.  The  evidence  discloses  that  a  por- 
tion of  the  property  in  controversy  was  sold  by  the  construction 
company  to  Farnham  and  others,  on  May  29,  1905,  and  that  the 
purchasers  did  not  take  possession  of  it  until  June  26  follow- 
ing, when  the  remaining  portion  was  sold.  Bearing  in  mind, 
then,  that  the  attachment  was  not  levied  until  July  8,  these  facts 
present  in  concrete  form  the  question  raised  by  instruction  6a, 
given  by  the  trial  court.    The  question  may  be  stated  as  fol- 
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lows:  If  a  bona  fide  sale  of  goods  and  chattels  is  not  accom- 
panied by  an  immediate  delivery,  is  the  sale  void  as  to  an  at- 
taching creditor  of  the  vendor,  if  the  vendee,  before  the  institu- 
tion of  the  attachment  suit,  takes  and  retains  actual  possession 
of  the  property?  So  far  as  our  investigation  discloses,  Califor- 
nia and  Colorado  are  the  only  states  in  which  this  question  is 

• 

answered  in  the  affirmative.  (WcUson  v.  Rodgers,  53  Cal.  401; 
Edwards  v.  Bank,  59  Cal.  148 ;  Autrer^  v.  Bowen,  7  Colo.  App. 
408,  43  Pac.  908.)  There  is  not  any  reason  advanced  in  any 
of  these  cases  for  the  conclusion  reached.  Counsel  for  defend- 
ants also  cite  Stewart  v.  Hoffman,  31  Mont.  184,  77  Pac.  689, 
as  indicating  the  same  view ;  but  an  examination  of  the  opinion 
of  this  court  on  rehearing  (31  Mont.  190,  81  Pac.  3)  will  disclose 
that  the  question  was  not  before  the  court  at  all. 

Prior  to  1888  the  court  of  appeals  of  Missouri  held  as  do  the 
courts  of  California  and  Colorado.  {Cdbanne  v.  Bay,  10  Mo. 
App.  594;  Franklin  v.  Outnersell,  11  Mo.  App.  306.)  But  in 
Mcintosh  V.  Smiley,  32  Mo.  App.  125,  the  precise  question  which 
we  now  have  before  us  came  before  the  same  court.  Section 
2505,  Revised  Statutes  of  Missouri,  is  substantially  the  same  as 
our  section  6128  above.  Our  statute  requires  an  immediate  de- 
livery; the  Missouri  statute  requires  a  delivery  within  k  reason- 
able time.  In  other  respects  the  statutes  are  the  same.  In  the 
Mcintosh  Case,  however,  the  court  found  or  assumed  that  the 
delivery  was  not  made  within  a  reasonable  time  after  the  sale, 
but  was  made  before  the  attachment  was  levied ;  so  that  the  ques- 
tion presented  there  was  the  same  as  the  one  which  we  are 
called  upon  to  decide.  The  Missouri  court  makes  a  careful 
analysis  of  the  statute,  and  points  out  the  object  to  be  obtained, 
as  well  as  some  of  the  objects  to  be  avoided,  by  its  enactment. 
It  refers  to  the  familiar  rule  that,  as  between  the  parties  to  the 
sale,  the  transaction  would  be  equally  valid  whether  there  was 
or  was  not  a  delivery.  It  propounds  the  question  for  solution  as 
we  have  stated  it,  and,  among  other  things,  says;  "Under  this 
statute  we  think  that  actual  possession  taken  and  retained  by 
the  vendee  of  the  things  sold  completes  his  title  against  all  per- 
sons except  those  whose  rights  may  have  intervened  between  the 
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sale  and  the  taking  of  possession.  •  •  •  The  vendor  having 
made  a  sale,  another  sale  is  not  needed  (in  fact  he  has  nothing 
to  sell)  J  and  he  may  complete  the  sale  by  a  delivery  of  the 
things  sold,  to  take  effect  against  others  from  the  time  that  the 
delivery  is  made.  In  such  a  case  the  sale  runs,  as  between  the 
vendor  and  the  vendee,  from  the  time  of  the  sale,  but,  as  against 
creditors  of  and  purchasers  in  good  faith  from  the  vendor,  from 
the  time  of  delivery.  This,  we  think,  is  the  clear  meaning  of 
the  statute.  To  hold  otherwise  would  be  to  prevent  a  sale,  un- 
accompanied by  a  delivery  within  a  reasonable  time  from  ever 
becoming  perfected  as  against  creditors  and  subsequent  pur- 
chasers in  good  faith.  To  do  this  would  be  to  perpetrate  wrong, 
to  prevent  which  was  the  object  of  the  statute.  The  want  of  a 
delivery  places  the  vendee,  as  to  creditors  and  subsequent  pur- 
chasers in  good  faith,  in  the  same  position  he  would  have  been 
in  if  he  had  not  purchased  the  property,  but  in  no  worse  posi- 
tion. While  the  possession  remains  in  the  vendor,  after  the 
lapse  of  a  reasonable  time  for  a  delivery,  as  to  such  creditors 
and  purchasers  there  is  no  sale,  but  the  vendee  is  not  disqualified 
from  becoming  the  purchaser  of  the  property ;  and  taking  actual 
possession  and  retaining  it  makes  him  a  purchaser  even  against 
such  parties  if  at  the  time  of  the  taking  of  possession  they  have 
DO  existing  rights.  An  attaching  creditor,  as  such,  has  no  rights 
in  the  debtor's  property  until  after  levy  under  the  writ  of  at- 
tachment. Therefore  the  question  in  this  case  must  be  answered 
in  the  negative."  Because  the  court  of  appeals  of  Missouri  is 
not  a  court  of  last  resort,  and  because  of  the  importance  of  the 
question  decided,  the  case  was  certified  to  the  supreme  court, 
where  it  is  said:  ''This  case  is  certified  here  from  the  Kansas 
City  court  of  appeals  as  being  in  conflict  with  previous  decisions 
rendered  by  the  St.  Louis  court  of  appeals.  It  is  reported  in 
32  Mo.  App.  125.  The  conclusion  reached  by  the  Kansas  City 
court  of  appeals  in  this  case  that  a  bona  fide  sale  of  goods  and 
chattels,  the  possession  of  which  is  not  taken  within  a  reason- 
able time  after  the  sale,  within  the  meaning  of  section  2505, 
Revised  Statutes  of  1879,  is  not  void,  as  to  an  existing  creditor 
at  the  time  of  the  sale,  if  before  the  institution  of  an  attach- 
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ment  suit  by  such  creditor  the  vendee  takes  and  retains  actual, 
continuous  possession  of  the  property,  and  remains  in  posses- 
sion thereof  at  the  time  of  the  levy  of  the  writ  in  such  suit 
upon  such  property,  meets  with  our  approval.  The  precise  ques- 
tion under  that  section  of  the  statute  has  not  hitherto  been 
passed  upon  by  this  court,  but  the  decision  of  the  court  of  ap- 
peals finds  support  in  the  rulings  of  this  court  in  the  following 
cases:  Dobyns  v.  Meyer,  95  Mo.  132  [6  Am.  St.  Rep.  32,  8  S.  W. 
251];  Petring  v.  Chrisler,  90  Mo.  650  [3  S.  W.  405].  The 
judgment  of  the  Kansas  City  court  of  appeals  is  affirmed." 
{Mcintosh  V.  Smiley,  107  Mo.  377,  17  S.  W.  979.) 

In  Clute  V.  Steele,  6  Nev.  335,  this  same  question  came  before 
the  supreme  court  of  Nevada,  under  a  statute  substantially  the 
same  as  our  own.  After  speaking  of  the  presumptions  arising 
from  nondelivery,  as  deduced  by  the  courts  and  text-writers, 
the  court  says:  "While,  however,  decisions  have  been  thus  vari- 
ous, there  has  been  a  uniformity  of  holding  upon  the  necessary 
status  of  those  who  might . question  such  a  sale;  and  the  con- 
clusion is  that  no  creditor  at  large  may  do  so,  and  that  a  de- 
livery before  the  attachment  of  any  lien  of  a  creditor  will  sat- 
isfy the  law  and  validate  the  sale."  And  the  following  is 
quoted,  with  approval,  from  Hilliard  on  Sales:  "And  the  gen- 
eral rule  may  be  laid  down  that  where  a  vendee  takes  possession 
at  a  time  subsequent  to  the  sale,  but  before  the  rights  of  cred- 
itors accrue  by  attachment  or  otherwise,  he  shall  hold  against 
creditors."     (Page  183.) 

Section  2663,  Statutes  of  Oklahoma,  1893,  is  identical  in  terms 
with  our  section  6128  above,  and  in  Woods  v.  Faurot,  14  Okl. 
171,  77  Pac.  346,  the  court  held  that  under  the  statute  above, 
if  delivery  was  not  made  until  some  months  after  the  sale,  but 
was  made  before  the  attachment  was  levied,  the  sale  was  valid 
as  against  the  attaching  creditor.  In  Tiedeman  on  Sales,  page 
115,  it  is  said:  "Mere  delay  in  the  delivery  of  the  possession  is 
ordinarily  not  considered  fraudulent  as  to  creditors,  as  long  as 
delivery  is  actually  made  before  attachment."  In  14  American 
and  English  Encyclopedia  of  Law,  second  edition,  382,  it  is  said: 
"As  a  general  rule,  it  is  considered  to  be  sufficient  that  the 
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purchaser  take  possessiou  of  the  property  before  any  creditors 
of  the  vendor  have  obtained  specific  rights  to,  or  liens  upon,  the 
property  sold,  as  by  the  levy  of  attachments  or  executions  or 
otherwise."  The  following  authorities,  in  addition  to  those  men- 
tioned, fully  support  the  rule  thus  announced :  Oilbert  v.  Decker, 
53  Conn.  401,  4  Atl.  685 ;  Cruikshank  v.  CogsweU,  26  111.  366 ; 
Blake  v.  Graves,  18  Iowa,  «312;  Barilett  v.  WUliams,  1  Pick. 
(Mass.)  288;  Watte  v.  Mathews,  50  Mich.  392,  15  N.  W.  524; 
Weeks  v.  Fowler,  71  N.  H.  518,  53  Atl.  543 ;  Levin  v.  Russell, 
42  N.  Y.  251 ;  WUson  v.  Leslie,  20  Ohio,  161 ;  Rule  v.  Bolles, 
27  Or.  368,  41  Pac.  691;  Smith  v.  Stem,  17  Pa.  360;  Coty  v. 
Barnes,  20  Vt.  78;  Sydn<>r  v.  Gee,  4  Leigh  (Va.),  535.  (See, 
also,  Say  ward  v.  Nunan,  6  Wash.  87,  32  Pac.  1022;  Poling  v. 
Flanagan,  41  W.  Va.  191,  23  S.  E.  685.) 

As  between  the  parties  to  a  sale  of  personal  property,  it  is 
wholly  inunaterial  whether  there  is  any  delivery  of  the  thing 
sold.  It  is  equally  true  that  a  mere  creditor,  as  such,  does  not 
have  any  interest  whatever  in  his  debtor's  property.  If  the 
Shackleton  &  Whiteway  Construction  Company  had  in  good 
faith  sold  all  this  property  to  Famham  and  others  on  June  26, 
and  had  accompanied  the  sale  by  an  immediate  delivery,  Parr 
could  not  complain,  even  though  such  sale  might  operate  to  de- 
feat him  in  the  collection  of  his  debt.  On  the  contrary,  if  Parr 
had  commenced  his  action  and  procured  a  writ  of  attachment 
to  be  issued  and  levied  upon  the  property  while  still  in  the 
possession  of  the  construction  company,  Famham  and  others 
could  not  complain  even  though  they  had  parted  with  value 
which  would  be  lost  to  them.  Manifestly  the  purpose  of  the 
statute  is  not  to  hinder  the  transfer  of  personal  property,  but 
to  prevent  such  property  of  debtors  being  fraudulently  put  be- 
yond the  reach  of  creditors  by  secret  transfers.  When,  however, 
the  delivery  has  been  made  before  a  creditor  has  moved  to  collect 
his  debt,  he  is  not  placed  at  any  greater  disadvantage  than  he 
would  have  been  had  delivery  accompanied  the  sale.  Even  if 
Parr  had  extended  credit  to  the  construction  company  upon  the 
strength  of  its  ownership  of  the  property  in  controversy — 
which  be  did  not  do — he  could  not  assert  a  right  to  have  the 
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particular  property  subjected  to  the  payment  of  his  debt,  un- 
less by  mortgage  or  some  other  lien  he  had  burdened  it  with  his 
claim;  for  at  any  time  after  extending  such  credit,  and  before 
he  fixed  a  lien  upon  it,  the  construction  company,  by  a  bona 
fide  sale  accompanied  by  immediate  delivery,  could  have  put 
the  property  beyond  the  reach  of  Parr.  It  would  seem  that 
the  legislature  did  not  intend  to  go  further  than  to  declare  that, 
during  the  time  the  vendor  of  personal  property  remains  in 
possession  after  sale,  his  creditors  may  seize  the  property  in 
satisfaction  of  their  claims,  notwithstanding  such  sale.  This 
view  accords  with  the  overwhelming  weight  of  authority.  In- 
struction 6a,  as  given  by  the  court,  did  not  correctly  state  the 
law. 

4.  There  is  not  any  substantial  evidence  in  this  record  of  ac- 
tual fraud  in  the  transaction  between  the  construction  com- 
pany and  Famham  and  others,  and  therefore  instruction  7a 
should  not  have  been  given.  We  are  not  able  to  find  any  evi- 
dence to  justify  the  giving  of  instructions  8a  and  9a. 

For  the  errors  in  giving  these  instructions,  the  district  court 
properly  granted  a  new  trial,  and  the  order  is  afiSrmed. 

Afftrmed, 

Mr.  Chief  Justice  Bbantlt  concurs. 

Mb.  Justice  Smfth,  being  disqualified,  did  not  hear  the  argu- 
menty  and  takes  no  part  in  the  foregoing  decision. 
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ROACH,  Appellant,  v.  RUTTER,  Respondent.  ^^    JJ? 

(No.  2,732.)  , 

(Submitted  December  13,  1909.    Decided  December  17,  1909.) 

[105  Pae.  555.] 

Contract  of  Employment — Nonsuit — When  Order  Premature — 
Etndence, 

Nonsuit — When  Order  Premature. 

1.  While  the  district  court  may,  at  any  time  it  becomes  apparent 
from  plaintiff's  testimony  that  he  cannot  recover  in  any  event,  order 
a  nonsuit,  it  was  error  to  so  direct  in  an  action  on  a  contract  of 
employment,  before  plaintiff  had  rested  his  ease,  and  where  he  had 
positively  testified  that  he  had  been  employed  by  defendant  and  had 
performed  his  part  of  the  agreement,  thus  establishing  his  prima 
facie  right  to  recover. 

Same — ^What  Deemed  Proved. 

2.  Upon  a  motion  for  a  nonsuit  those  facts  will  be  deemed  proved 
which  the  evidence  tends  to  prove. 

Appeal  from  District  Court,  Valley  County;  Jno.  W.  Tattan, 
Judge^ 

Action  by  N.  A.  Roach,  against  J.  H.  Rutter.  From  a  judg- 
ment for  defendant,  and  from  an  order  denying  a  new  trial, 
plaintiff  appeals.    Reversed  and  remanded. 

Mr.  T.  E.  {Jrutcher,  for  Appellant. 

Messrs.  Hurd  df  Leuns,  for  Respondent. 

Cause  submitted  on  briefs  of  counsel. 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

The  complaint  in  this  action  alleges  that  on  the  twenty-fifth 
day  of  June,  1904,  the  defendant  employed  plaintiff  to  watch 
ever  a  certain  house  and  the  goods  contained  therein,  "and 
promised  that  he  should  receive  as  pay  therefor  the  sum  of  $3 
per  day,  the  same  pay  as  a  deputy  sheriff";  that  under  said 
contract  of  employment  he  cared  for  the  house  and  goods  for  a 
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period  of  fifty-three  days;  "that  for  said  services  the  defendant 
promised  to  pay  him  the  sum  of  $159."  Then  follows  an  alle- 
gation of  demand  and  refusal  to  pay,  and  a  prayer  for  judg- 
ment in  the  sum  of  $159,  with  interest.  The  defendant  filed  a 
general  demurrer  to  the  complaint,  and,  upon  the  same  being 
overruled,  filed  an  answer  denying  every  allegation  of  the  com- 
plaint. The  cause  was  tried  before  the  district  court  of  Valley 
county  sitting  with  a  jury.  After  plaintiff  had  personally 
given  certain  testimony  (it  does  not  appear  that  his  examina- 
tion was  concluded),  and  before  he  had  rested  his  case,  the  de- 
fendant's counsel  orally  interposed  the  following  motion  for  a 
nonsuit:  "We  will  move  the  court  to  grant  a  nonsuit  on  the 
ground  that  the  proof  does  not  conform  to  the  allegations  of 
the  complaint,  and  on  the  further  ground  that  it  is  shown  that 
the  complaint  is  within  the  statute  of  frauds."  The  motion 
was  granted,  and  plaintiff  saved  an  exception.  Afterward  judg- 
ment was  entered  in  favor  of  the  defendant,  and  a  motion  for 
a  new  trial  was  overruled.  These  appeals  are  from  the  judg- 
ment and  order. 

One  ground  of  the  motion  for  a  new  trial  was  "on  account 
of  the  irregularity  in  the  proceedings  of  the  court  in  enter- 
taining and  granting  a  motion  for  a  nonsuit  before  plaintiff 
had  rested,  and  whilst  plaintiff's  first  witness  was  on  the  stand 
undergoing  cross-examination,  and  before  plaintiff  had  an  op- 
portunity to  introduce  two  other  witnesses  whom  he  proposed 
to  have  testify,  and  in  granting  said  order  prematurely,  by 
which  plaintiff  was  prevented  from  having  a  fair  trial."  At 
the  hearing  of  the  motion  plaintiff's  counsel  presented  his  own 
affidavit,  in  which  he  set  forth  that  he  intended  to  call  the  de- 
fendant himself  to  prove  that  the  contract  was  substantially  as 
set  forth  in  the  complaint.  He  also  alleged  that,  if  opportun- 
ity had  been  given  for  redirect  examination,  he  could  have 
explained  any  apparent  discrepancies  in  plaintiff's  testimony 
on  cross-examination. 

The  plaintiff  testified,  in  substance,  as  follows:  "On  or  about 
the  twenty-fifth  day  of  June,  1904,  the  defendant  employed  me 
to  watch  over  a  house  and  the  goods  contained  therein.     He 
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asked  me  to  look  after  the  goods  and  to  report  to  him.  I  kept 
the  keys  and  saw  that  no  one  entered  the  building  during  the 
daytime,  and  I  slept  in  the  building  during  the  night  and 
watched  it  all  the  time,  cared  for  it  from  June  25  until  the  16th 
of  August,  fifty-three  days.  At  the  end  of  that  time  I  was 
relieved,  and  I  demanded  my  pay.  I  demanded  my  fees  of 
Mr.  Butter  and  the  sheriff,  Cosner.  I  guess  when  I  presented 
my  bill  to  the  sheriff's  office  I  claimed  $6  per  day,  $360  for 
fifty-three  days.  I  followed  Mr.  Rutter's  instructions.  I 
couldn't  make  demand  on  anybody  else  except  on  the  sheriff's 
office.  No;  I  made  no  demand.  I  couldn't  make  any  other  de- 
mand than  the  demand  I  made.  I  could  demand.  I  wrote  to 
the  sheriff.  The  demand  was  made  to  the  sheriff,  and  was  an- 
swered by  Mr.  Rutter  himself.  I  demanded  my  fees,  and  his 
answer  was  that  Mr.  Duffy  would  settle  for  it.  Mr.  Rutter  in- 
structed me  to  turn  the  goods  over  to  Mr.  Duffy.  I  have  a  let- 
ter here  signed  by  Harry  Cosner,  by  J.  H.  Rutter,  undersheriff 
of  Valley  county.  I  guess  the  demand  was  made  on  Mr.  Cos- 
ner, and  not  on  Mr.  Rutter.  I  never  made  any  demand  on 
Butter  personally  in  any  way  whatever,  only  simply  in  the 
coioplaint,  and  never  went  to  him  to  make  a  personal  demand. 
There  was  a  demand  made  by  the  attorney  I  employed.  The 
reason  I  presented  the  bill  for  $304.50  to  the  sheriff  instead  of 
Mr.  Butter  was  that,  according  to  his  instructions,  I  was  to- 
report  to  the  sheriff.  I  was  to  report  to  the  sheriff  when  I 
turned  the  goods  over.  I  was  not  to  turn  the  goods  over  until 
I  got  orders  from  the  sheriff's  office.  I  presume  I  was  work- 
ing for  the  sheriff  through  Mr.  Rutter.  I  was  following  Mr. 
Butter's  instructions.  The  services  went  to  him.  I  would  not 
have  been  watching  the  building  if  I  had  not  been  working  for 
Mr.  Rutter.  I  was  working  for  Cosner  through  Mr.  Rutter. 
I  would  not  have  been  performing  services  unless  it  had  been 
for  Mr.  Rutter.  I  performed  services  for  J.  H.  Rutter,  as  I  have 
stated.  When  I  presented  my  bill  for  services,  I  presented  it 
to  the  sheriff  for  $304.50.  The  other  $159  was  for  staying  in 
the  building  nights.  Q.  You  say  you  were  to  get  $3  per  day? 
A.  That  is  what  he  told  me  I  would  get.     Q.  When  did  Rutter 


170  Roach  v,  Rutter.  [Dec.  T.  '09 

say  he  would  pay  you  the  $3  a  day  that  you  say  he  agreed  to 
pay  yout  A.  He  just  said  that  I  would  receive  that.  He  did 
not  say  directly  who  I  would  receive  it  from.  Q.  He  did  promise 
to  pay  you  $3  per  day,  did  het  A.  He  didn't  promise  to  pay 
me,  but  that  I  would  receive  that."  The  only  knowledge  we 
have  from  the  record  as  to  what  the  sheriff's  attitude  toward 
the  plaintiff's  claim  was  is  derived  from  a  statement  made  by 
plaintiff's  counsel  during  the  course  of  examination  of  his 
client  that  he  ''disclaimed  all  liability,"  and  plaintiff's  state- 
ment that  in  answer  to  a  written  demand  upon  the  sheriff,  But- 
ter answered  that  "Duffy  would  settle  for  it." 

The  principal  contention  of  the  appellant  in  this  court  is  that 
the  district  court  erred  in  granting  the  motion  for  a  nonsuit 
before  his  own  examination  was  completed,  and  before  he  had 
befen  given  an  opportunity  to  offer  all  of  his  evidence.  The 
first  ground  of  the  motion  for  a  nonsuit  was,  in  effect,  as  we 
understand  it,  that  there  was  a  failure  of  proof  on  the  part  of 
the  plaintiff;  and  the  second  was  undoubtedly  designed  to  com- 
prehend the  claim  that  the  testimony  disclosed  an  oral  under- 
taking on  the  part  of  the  defendant  to  answer  for  the  debt, 
default,  or  miscarriage  of  the  sheriff.  We  are  not  advised  as 
to  what  view  the  trial  court  entertained  with  reference  to  the 
two  grounds  of  the  motion;  but  we  gather  from  respondent's 
brief  that  his  contention  regarding  the  first  ground  is  that  plain- 
tiff's testimony  disclosed  the  fact  that  he  was  in  the  employ 
of  the  sheriff,  and  not  of  Rutter,  and  so  understood  his  situa- 
tion. We  have  carefully  studied  the  testimony  and  feel  jus- 
tified in  saying  that  there  is  some  ground  for  concluding  that 
this  may  have  been  the  case.  The  testimony  in  substance  is 
meager  and  unsatisfactory.  If  it  clearly  disclosed  the  state  of 
facts  which  respondent's  counsel  assumed  that  it  did,  the  court 
would  undoubtedly  have  been  justified  in  acting  upon  it  at  any 
time  when  it  became  apparent  that  the  plaintiff  could  not,  in 
any  view  of  his  testimony,  recover.  Many  cases  may  be  found 
in  the  books  where  the  plaintiff  literally  ''testified  himself  out 
of  court."  But  we  are  not  prepared  to  say  that  this  plaintiff 
had  done  so  at  the  time  defendant's  motion  was  granted.    He 
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had  testified  positively  that  he  was  employed  by  the  defendant 
and  had  performed  his  part  of  the  agreement.  This  established 
his  prima  facie  right  to  recover.  But,  the  respondent  contends, 
the  statement  that  he  would  receive  $3  per  day  cannot  be  con- 
strued as  a  promise  on  defendant's  part  to  personally  pay  him 
that  sum,  and  therefore  there  was  a  failure  to  prove  an  ex- 
press contract  as  to  the  rate  of  compensation.  We  think  this 
statement,  if  made,  might  or  might  not  be  properly  so  con- 
strued dependent  upon  the  other  facts  and  circumstances  in 
the  case.  At  any  rate,  the  testimony  was  sufficient  to  show  an 
express  contract  that  someone,  either  the  defendant  or  the 
sheriflE,  would  pay  that  rate  of  compensation.  The  only  ques- 
tion was  as  to  who  became  obligated,  Rutter  or  the  sheriff.  We 
think,  as  did  the  court  below,  that  the  complaint  states  facts 
sufficient  to  constitute  a  cause  of  action.  There  is  an  allegation 
therein  "that  for  said  services  the  defendant  promised  to  pay 
him  the  sum  of  $159."  ''In  general,  when  a  person  acts  and 
contracts  avowedly  as  an  agent  of  another,  who  is  known  as  the 
principal,  his  acts  and  contracts,  within  the  scope  of  his  author- 
ity, are  considered  the  acts  and  contracts  of  the  principal,  and 
involve  no  personal  liability  on  the  part  of  the  agent."  (1  Am. 
&  Eng.  Ency.  of  Law,  2d  ed.,  p.  1119.)  The  presumption  is 
that  an  agent  intends  to  bind  his  principal,  and  not  himself. 
On  the  other  hand,  the  books  contain  numerous  cases  which  de- 
clare the  general  rule  that  whenever  a  party  undertakes  to  do 
any  act  as  the  agent  of  another,  if  he  does  not  possess  any  au- 
thority from  the  principal  therefor,  or  if  he  exceeds  the  author- 
ity delegated  to  him,  he  will  be  personally  liable  to  the  person 
with  whom  he  is  dealing  for  or  on  account  of  his  principal. 
(See  Kroeger  v.  Pitcaim,  101  Pa.  311,  47  Am.  Rep.  718;  Fee- 
ier  V.  Heath,  11  Wend.  (N.  Y.)  479;  Charles  v.  Eschleman,  5 
Colo.  107;  Roberts  v.  Button,  14  Vt.  195;  Meech  v.  Smith,  7 
Wend.  (N.  Y.)  315;  Myers  T.  Co.  v.  Keeley.  58  Mo.  App.  491; 
Lewis  V.  Reed,  11  Ind.  239 ;  Dale  &  Banks  v.  Donaldson  L.  Co., 
48  Ark.  188,  3  Am.  St.  Rep.  224,  2  S.  W.  703 ;  see,  also,  Law- 
8<m  V.  Cobban,  38  Mont.  138,  99  Pac.  128.)  And  it  seems  that 
even  a  public  officer,  dealing  in  good  faith  with  persons  having 
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full  knowledge  of  the  extent  of  his  authority,  or  persons  who 
have  equal  means  of  knowledge  with  himself,  may  become  indi- 
vidually liable  where  the  intent  to  incur  personal  responsibility 
is  clearly  expressed.     {Mann  v.  Richardson,  66  111.  481.) 

According  to  his  testimony,  the  plaintiff  here  was  placed  in  a 
peculiar  position.  When,  as  he  says,  he  made  a  written  demand, 
upon  the  sheriff,  Rutter,  in  the  name  of  the  sheriff,  instructed 
him  to  look  to  Duffy  for  his  compensation.  The  record  showa 
no  liability  on  the  part  of  Duffy.  The  letter  of  the  sheriff,, 
written  by  Rutter,  was  an  implied  disavowal  of  responsibility 
by  both.  This  court,  in  the  case  of  Nord  v.  Boston  &  Moni^ 
Con.  C,  d;  8.  Min.  Co,,  30  Mont.  48,  75  Pac.  681,  said:  '*The 
rule  is  well  established  that  no  cause  should  ever  be  withdrawn 
from  the  jury  unless  the  conclusion  from  the  facts  necessarily 
follows,  as  a  matter  of  law,  that  no  recovery  could  be  had  upon 
any  view  which  could  reasonably  be  drawn  from  the  facts  which 
the  evidence  tends  to  establish."  Upon  a  motion  for  a  nonsuit 
those  facts  will  be  deemed  proved  which  the  evidence  tends  to 
prove.  (Anderson  v.  Northern  Pac.  Ry,  Co.,  34  Mont.  181,  85 
Pac.  884;  Allen  v.  Bell,  32  Mont.  69,  79  Pac.  582.) 

As  has  already  been  said,  the  matters  in  evidence  at  the  time 
of  the  motion  for  a  nonsuit  do  not  throw  a  very  clear  light 
upon  the  situation  of  the  parties  with  relation  to  each  other. 
It  is  not  clear  whether  the  defendant  intended  to  bind  himself 
personally;  and  it  may  only  be  gathered  by  inference  that  he 
was  acting  by  virtue  of  a  writ  of  attachment.  The  ex  parte 
showing  of  the  plaintiff  in  support  of  his  motion  was  to  the  ef- 
fect that  he  could  have  explained  upon  redirect  examination 
the  discrepancies  in  his  former  testimony  and  could  have  proved 
by  the  defendant  that  the  contract  was  substantially  "as  set 
forth  in  the  complaint."  In  the  light  of  this  showing,  we  are- 
of  opinion  that  the  motion  for  a  new  trial  should  have  been 
granted.  The  court  erred  in  ordering  a  nonsuit  under  the  cir-^ 
cumstances  disclosed  by  the  record.  What  has  been  said  ap- 
plies equally  as  well  to  the  second  ground  of  the  defendant's 
motion.    The  question  thus  presented  may  not  proi}erly  be  de- 
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termined  until  the  plaintiff  has  had  an  opportunity  to  present 
his  entire  case.  In  order  that  it  may  not  be  supposed  that  this 
court  is  of  opinion  that  there  is  merit  in  the  second  ground 
urged,  we  will  say  that  we  have  given  it  no  consideration  what- 
ever. 

The  judgment  and  order  are  reversed,  and  the  cause  is  re- 
manded for  a  new  trial. 

Reversed  and  remanded, 

Mb.  Chief  Justice  BrantIiY  and  Mb.  Justice  Hollowat 
concur. 


STATE  KX  REL.  SCHATZ,  Relator,  v.  DISTRICT  COURT, 

Respondent. 

(No.  2,786.) 
(Submitted  Kovember  29,  1909.    Decided  December  17,  1909.) 

[105  Pac.  554.] 

Morigages — Action  io  Redeem — Venue — Jurisdiction — Waiver — » 
Writ  of  Prohibition. 

Mortgages — Redemptioii — ^Nature  of  Action. 

1.  An  action,  the  complaint  in  which  alleged  that  plaintiff  had  ex- 
ecnted  a  mortgage  npon  his  real  property  to  pecure  a  loan;  that  de- 
fendant mortgagee  had  advanced  only  a  small  portion  of  said  loan 
but  fraudulently  claimed  the  whole  amount  to  be  due;  that  ])laintiff 
was  ready  and  willing  to  pay  the  sum  actually  advanced,  with  inter- 
est; and  that  the  mortgage  constituted  a  cloud  upon  his  title;  and 
then  prayed  that  defendant  be  required  to  accept  the  amount  actually 
due  in  fuU  payment  of  the  mortgage;  that  plaintiff's  title  be  quieiied, 
etc.,  was  to  redeem  from  the  mortgage,  and  hence  one  in  personam. 

Same — Redemption — Change  of  Venue — Waiver — Jurisdiction. 

2.  Heldf  on  application  for  writ  of  prohibition,  that  while  an  action 
to  redeem  from  a  mortgage  on  real  property  should  have  been  brought 
in  the  county  in  which  the  mortgagee  resided  (Revised  Codes,  sec. 
6504),  yet  where  it  was  instituted  in  the  county  in  which  the  mort- 
gagor had  his  residence,  but  defendant  failed  to  ask  for  a  change 
of  venue  to  hie  home  county,  as  he  could  have  done  under  section 
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6505,  the  court  in  which  the  8uit  was  commenced  had  jurisdiction  to 
try  it. 

Original  application  in  the  name  of  the  state,  on  the  rela- 
tion of  Ludwig  SchatZy  for  writ  of  prohibition  to  the  district 
court  of  the  county  of  Silver  Bow.    Proceedings  diijmissed. 

Messrs.  Clay  berg,  Moloney  it  O'Flynn  submitted  a  brief  in 
behalf  of  Relator. 

We  believe  the  action  brought  in  the  district  court  falls  within 
that  class  of  cases  designated  by  the  court  in  Oassert  v.  Strong, 
38  Mont.  18,  98  Pac.  497,  as  actions  quasi  in  rem,  if  it  does  not 
ih  fact  have  all  of  the  characteristics  and  elements  of  an  action 
purely  in  rem,  and  must  therefore  be  brought  in  the  county 
where  the  subject  of  the  action  is  siti^ated.  It  is  not  an  action 
in  personam,  however,  and  hence  must  be  an  action  in  rem  or 
qiiasi  in  rem.  We  have  been  unable  to  find  any  case  where  the 
precise  question  has  been  raised  under  the  same  facts  as  are 
found  here.  But  we  have  found,  and  cite  below,  cases  where 
this  or  a  similar  question,  founded  upon  the  same  principle 
of  law,  has  arisen  and  been  decided  under  facts  analogous  to 
those  in  this  cause,  and  we  feel  assured  that  the  same  reasoning 
and  rules  of  law  should  be  applied  to  the  case  at  bar  as  are 
applied  to  them.  (See  Sloss  v.  De  Toro,  77  Gal.  129,  19  Pac. 
233 ;  Herd  v.  Tuohy,  133  Cal.  55,  65  Pac.  139 ;  Baker  v.  Fire- 
man's Fund  Ins.  Co,,  73  Cal.  182,  14  Pac.  686;  Bush  v.  Tread- 
well,  11  Abb.  Pr.,  n.  s.,  27;  Smith  v.  Smith,  88  Cal.  572,  26 
Pac.  356 ;  Bailey  v.  Cox,  102  Cal.  333,  36  Pac.  650 ;  Booker  v. 
Aitken,  140  Cal.  471,  74  Pac.  11;  McFarland  v.  Martin,  144 
Cal.  771,  78  Pac.  239;  Southern  Pac.  B.  R.  Co.  v.  Pixley,  103 
Cal.  118,  37  Pac.  194.)  In  the  case  of  Urton  v.  Woolsey,  87  Cal. 
38,  25  Pac.  154,  plaintiff  expressly  asked  for  a  foreclosure  of 
a  lien,  and,  under  the  constitutional  provision,  such  an  action 
must  be  brought  in  the  county  where  the  land  lias.  The  same 
rule  should  apply  in  the  case  at  bar,  for  the  reason  that  the 
effect  of  the  judgment  therein  will  be  the  same  as  in  foreclosure, 
although,  strictly,  foreclosure  is  not  asked  for. 
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For  Respondent  there  was  a  brief  by  Messrs.  Maury  <fe  Tem- 
pleman,  and  Mr,  J,  0.  Davies. 

Cause  submitted  on  briefs  of  counsel. 

MB.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

• 

On  January  12,  1909,  Oeorge  Uffel  commenced  an  action  in 
the  district  court  of  Silver  Bow  county  against  Ludwig  Schatz. 
In  the  complaint  it  is  alleged  that  Uffel  is  the  owner  and  in 
possession  of  certain  real  estate  situated  in  Broadwater  county; 
that  on  December  8,  1896,  Uffel  and  his  wife  executed  and  de- 
livered to  Schatz  a  mortgage  upon  the  property  mentioned  to 
secure  a  loan  of  $3,000,  and  that  the  mortgage  was  duly  re- 
corded; that  Schatz  agreed  to  advance  on  such  mortgage  as 
security  the  full  sum  of  $3,000,  but  that  he  has  failed  and  re- 
fused to  advance  such  sum  or  any  part  thereof,  except  the  sum 
of  $476.95;  that  Schatz  falsely  and  fraudulently  claims  that 
there  is  due  him  by  virtue  of  said  mortgage  the  full  sum  of 
$3,000  and  interest  thereon  at  ten  per  cent  per  annum  from  De- 
cember 8,  1896.  It  is  then  alleged  that  Uffel  is  ready,  able  and 
willing  to  pay  Schatz  the  sum  of  $476.95,  together  with  interest 
thereon,  at  the  rate  of  ten  per  cent  per  annum,  from  Decem- 
ber 8,  1896,  to  the  date  of  the  commencement  of  the  action,  and 
that  the  mortgage  constitutes  a  cloud  upon  his  title  to  the  prop- 
erty. The  prayer  is  that  Schatz  be  required  to  accept  the  sum 
of  $476.95  and  interest  in  full  settlement  and  payment  of  the 
mortgage,  and  that,  upon  such  payment  being  made,  Uffel's 
title  to  the  property  be  quieted,  and  for  general  relief.  Schatz 
appeared  in  the  action,  and  made  timely  application  for  a  change 
of  the  place  of  trial  from  Silver  Bow  county  to  Broadwater 
county,  upon  the  ground  that  the  action  was  one  to  quiet  title 
and  to  determine  an  interest  in,  or  right  to,  lands  situated  in 
Broadwater  county.  This  application  was  denied,  and  Schatz 
applied  to  this  court  for  a  writ  of  prohibition  to  restrain  the 
district  court  of  Silver  Bow  county  from  proceeding  further  in 
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the  cause.  The  affidavit  filed  in  this  court  sets  forth  the  fore- 
going facts  more  in  detail,  and  states  that  the  relator  herein  has 
commenced  an  action  against  Uflfel  and  wife  in  Broadwater 
county  to  foreclose  the  mortgage  mentioned,  and  that,  if  the 
first-mentioned  action  is  tried  in  Silver  Bow  county,  Schatz  will 
be  unable  to  procure  the  attendance  there  of  necessary  witnesses. 
An  alternative  writ  was  issued,  and,  upon  the  return  thereof, 
the  district  court  appeared  and  filed  a  general  demurrer,  and 
the  matter  was  submitted  for  decision. 

1.  The  principal  contention  is  made  over  the  character  of  the 
action  instituted  in  Silver  Bow  county  by  Uffel  against  Schatz. 
But  the  facts  stated  in  the  complaint  in  that  action  leave  no 
•doubt  in  our  minds  upon  this  question.  Section  5723,  Revised 
Codes,  provides:  "Every  person  having  an  interest  in  property 
subject  to  a  lien  has  a  right  to  redeem  it  from  the  lien,  at  any 
time  after  the  claim  is  due,  and  before  his  right  of  redemption 
is  foreclosed. ' '  That  section  is  a  part  of  Chapter  I,  Title  XIV. 
Section  5709,  another  portion  of  the  same  Chapter,  provides: 
^'Contracts  of  mortgage,  or  pledge,  are  subject  to  all  the  provi- 
sions of  this  Chapter."  This,  then,  was  clearly  an  action  by 
Uflfel  to  redeem  from  the  Schatz  mortgage,  is  directly  author- 
ized by  law,  and  is  a  proper  form  of  action  in  a  case  of  this 
character.  {Orogan  v.  VMey  Trading  Co.,  30  Mont.  229,  76 
Pac.  211.)  In  Boston  etc.  JB.  R.  v.  New  York  etc.  B.  B.,  12  R. 
I.  220,  the  supreme  court  of  Rhode  Island,  in  speaking  of  a  suit 
to  redeem,  said:  **Its  object  is  to  compel  a  person  to  accept  a 
certain  sum  of  money,  the  eflfect  of  which  is  to  release  a  claim 
upon  property."  The  first  portion  of  the  prayer  in  effect  asks 
for  this  relief,  and  the  mere  fact  that  the  plaintiff  also  prays 
that  his  title  be  quieted  is  of  no  moment,  since  that  would  fol- 
low as  of  course  from  the  discharge  of  the  mortgage. 

2.  The  object  of  the  suit  being  to  redeem,  the  action  is  one 
in  personam.  In  Kanawha  Coal  Co.  v.  Kanawha  &  Ohio  Coal 
Co.,  7  Blatchf.  391,  Fed.  Cas.  No.  7606,  the  suit  was  brought  in 
the  circuit  court  for  the  southern  district  of  New  York.  The 
court  said:  ''It  is  objected  that,  as  this  suit  relates  to  lands 
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lying  in  West  Virginia,  this  court  has  no  jurisdiction  of  this 
suit.    But   it   is   the   ordinary   case   of   a   bill   to    redeem    a 
mortgage.     The  owner  of  the  equity  of  redemption  or  the  party 
entitled  to  redeem  must  seek  the  mortgagee,  or  the  party  hold- 
ing the  lien  on  the  land,  in  the  forum  where  jurisdiction  in 
persanam  can  be  obtained  over  such  mortgagee  or  party,  with- 
out reference  to  the  sitv^  of  the  land.    The  subject  of  contro- 
versy is  immediately  the  mortgage  or  trust  security  from  under 
which  the  land  is  sought  to  be  redeemed.    That  is  personal 
property  and  follows  its  owner."     (See,  also,  Boston  etc.  B.  B. 
▼.  New  York  etc.  B,  B.,  above.)     The  suit  should  have  been 
commenced  in  the  county  in  which  the  defendant  Schatz  re- 
sides (section  6504,  Bevised  Codes) ;  but  section  6505  provides: 
''If  the  county  in  which  the  action  is  commenced  is  not  the 
proper  county  for  the  trial  thereof,  the  action  may,  notwith- 
standing, be  tried  therein,  unless  the  defendant,  at  the  time  he 
appears  and  answers  or  demurs,  files  an  afSdavit  of  merits,  and 
demands,  in  writing,  that  the  trial  be  had  in  the  proper  county." 
Schatz,  being  a  resident  of  Powell  county,  might  properly  have 
asked  that  the  place  of  trial  be  changed  to  that  county,  but, 
failing  to  make  such  request,  the  district  court  of  Silver  Bow 
eounty  has  jurisdiction  to  proceed. 
The  demurrer  is  sustained,  and  the  proceedings  are  dismissed. 

Dismissed. 

Me.  Chief  Justice  Bbaktly  and  Ma.  Jxtstige  Smith  con- 
cur. 

Honi.,  YoL  40^12 
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— -  ^         In  EB  NOTES'  ESTATE.    NOTES,  Respondent,  v.  GEEAED, 
•U    la  Appellant. 

(No.  2,738.) 
(Submitted  December  14,  1909.    Decided  December  18^  1910.); 

[105  Pac.  1013.] 

Probate  Proceedings — WUh — Execution — Authentication — Pub- 
lication— Evidence — Insufficiency, 

Wills — Execution — Authentication — ^Mandatory  Statutes. 

1.  The  rales  prescribed  by  the  legislature  touching  the  execution  and 
authentication  of  wills  are  mandatory  and  must  btt  strictly  complied 
with. 

Same — Constraction — Probate. 

2.  While  a  will,  after  probate,  should  be  liberally  eonstraed  in  order 
to  give  effect  to  the  testator's  intentions,  upon  application  for  pro- 
bate, the  question  of  his  intent  does  not  enter  into  the  determination 
whether  the  requirements  of  the  statute  relative  to  the  execution  and 
authentication  of  the  instrument  have  been  complied  with. 

Same — Probate— Publication — Evidence— Insufficiency. 

3.  Where  one  of  the  two  subscribing  witnesses  did  not  hear  the  vdll 
read,  was  not  requested  by  anyone  to  sign  as  a  witness  to  a  wiU^  did 
not  see  the  signature  of  the  testator,  and  was  not  informed  of  the 
character  of  the  paper  he  signed,  until  nearly  two  years  later,  the 
testator  did  not  publish  the  writing  as  his  will  as  required  by  see- 
tion  4726,  Bevised  Codes,  and  probate  thereof  was  properly  denied. 

Appeal  from  District  Court,  Yellowstone  County;  Sydney 
Fox,  Judge. 

In  thb  Matter  of  the  Estate  of  Horace  A.  Noyes,  deceased. 
J.  S.  Noyes,  as  plaintiff,  appeared  and  contested  a  writing  of- 
fered by  Sarah  Gerard,  defendant,  for  probate  as  decedent's 
last  will.  From  a  judgment  for  plaintiff,  and  from  an  order 
denying  a  new  trial,  defendant  appeals.    Affirmed. 

Mr.  W.  M,  Johnston  submitted  a  brief  in  behalf  of  Appel* 
lant,  and  argued  the  cause  orally. 

Under  the  evidence  in  this  case  all  of  the  statutory  require- 
ments were  complied  with  in  the  execution  of  the  instrument  in 
question.  The  authorities  are  legion  which  hold  that  it  is  not 
necessary  for  the  testator  to  expressly  declare  in  so  many  words 
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that  the  instrament  is  his  will  and  that  he  desires  the  witnesses 
to  attest  the  execution  of  the  same.  This  may  be  inferred  from 
his  conduct,  by  his  acquiescence  in  what  is  said  or  done,  by  the 
statement  and  request  being  made  by  the  person  who  drew  the 
will,  or  in  any  other  way  so  as  to  render  certain  the  fact  that 
he  knew  what  he  was  doing  and  was  in  no  way  being  imposed 
upon,  and  that  there  was  no  opportunity  for  any  fraud  to  be 
practiced  upon  him.  (See  In  re  Miller's  Estate,  37  Mont.  545, 
97  Pac.  935 ;  HUdreth  v.  Marshall,  51  N.  J.  Eq.  241,  27  Atl.  465 ; 
Denny  v.  Finney's  Heirs,  60  Vt.  524,  12  Atl.  108;  Coifin  v. 
Coifin,  23  N.  T.  9,  80  Am.  Dec.  235 ;  Gilbert  v.  Knox,  52  N.  Y. 
125;  In  re  Vaorhis'  Will,  125  N.  Y.  765,  26  N.  E.  935;  Bobbins 
V.  Bobbins,  50  N.  J.  Eq.  742,  26  Atl.  673;  Elkinton  v.  Brick, 
44  N.  J.  Eq.  154,  15  Atl.  391,  1  L.  R.  A.  161 ;  In  re  Nelson's 
WiU,  141  N.  Y.  152,  36  N.  E.  3;  Bumey  y.  Allen,  125  N.  C.  314, 
74  Am.  St.  Eep.  637,  34  S.  B.  500;  In  re  Johnson's  Estate,  152 
Cal.  778,  93  Pac.  1015;  In  re  Barry's  WUl,  219  lU.  391,  76  N. 
E.  577;  Savage  v.  Bowen,  103  Va.  540,  49  8.  E.  668;  In  re  Claf- 
lin's  Will,  73  Vt.  129,  87  Am.  St.  Eep.  693,  50  Atl.  815;  Ames 
V.  Ames,  40  Or.  495,  67  Pac.  737 ;  Meurer's  WUl,  44  Wis.  393, 
28  Am.  Bep.  591 ;  Trustees  v.  Calhoun,  25  N.  Y.  425 ;  Smith  v. 
Holden,  58  Kan.  535,  50  Pac.  447.) 

No  special  request  by  the  testator  to  the  witnesses  to  sign  the 
will  as  witnesses  thereto  is  necessary.  If  they  sign  in  his  pres- 
ence and  without  objection  on  his  part,  he  knowing  the  fact  that 
they  are  signing  as  witnesses,  it  is  sufficient.  {Meurer's  Will, 
supra;  Savage  v.  Bulger,  25  Ky.  Law  Rep.  763,  76  S.  W.  361 ; 
In  re  Morgan's  Estate,  219  Pa.  355,  68  Atl.  953;  In  re  lAlli- 
bridge's  Estate,  221  Pa.  5, 128  Am.  St.  Rep.  723,  69  Atl.  1121.) 

The  authorities  are  a  unit  in  holding  that  no  attestation  clause 
is  necessary.     (1  Woemer  on  Administration,  71.) 

Mr.  Chas,  A.  Taylor,  and  Mr,  Harry  L.  Wilson  filed  a  brief  in 
behalf  of  Respondent.    Oral  argument  by  Mr.  Wilso'n. 

The  legislature  has  seen  fit  to  prescribe  the  manner  in  which 
a  will  shall  be  executed  and  attested.    These  statutory  provi* 
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sions  are  mandatory  in  their  terms.  We  submit  that  when  the 
statute  says  ^'the  testator  must  declare  to  the  attesting  witnesses 
that  the  instrument  is  his  will,"  it  is  idle  to  urge  that  compliance 
with  this  requirement  is  shown  by  proof  of  the  fact  that  the  testa- 
tor said  nothing  to  them.  And  when  the  statute  provides  that 
each  of  the  attesting  witnesses  ''must"  sign  his  name  at  the 
testator's  request,  it  does  not  mean  at  the  request  of  some  per- 
son, unless  the  testator,  being  present,  signifies  his  assent  to  such 
request  by  word,  act,  sign  or  motion,  or  in  some  manner  evidences 
his  acquiescence  therein.  (In  re  Walker^s  Estate,  110  Cal.  387, 
52  Am.  St.  Bep.  104,  42  Pac.  815,  30  L.  S.  A.  460;  Estate  of 
Seaman,  146  Cal.  455,  106  Am.  St.  Bep.  53,  80  Pac.  700.) 

When  one  of  the  two  attesting  witnesses  testifies  distinctly 
that  there  was  no  publication  of  the  will,  and  the  other  wit- 
ness fails  to  recall  whether  the  testator  declared  the  instrument 
to  be  his  will,  it  should  not  be  admitted  to  probate.  (Newton^s 
Will,  Tuck.  (N.  T.)  349.)  To  prove  the  execution  of  the  will, 
it  must  be  shown  that  the  witnesses  who  subscribed  their  names 
to  it  did  so  at  the  request  of  the  testator;  that  they  saw  him 
sign  it,  heard  him  acknowledge  it,  or  observed  acts  which  un- 
mistakably indicated  that  he  had  signed  it.  The  acknowledg- 
ment, however,  cannot  be  inferred  from  mere  silence.  {Haynes 
r.  Haynes,  83  Ohio  St  598,  31  Am.  Bep.  579 ;  Luper  v.  Werts, 
19  Or.  122,  23  Pac.  851;  see,  also.  In  re  O'Ntd's  WiU,  91  N. 
Y.  516 ;  Sisters  of  Charity  v.  Kelly,  67  N.  Y.  409 ;  In  re  Con- 
way, 124  N.  Y.  455,  26  N.  E.  1029,  11  L.  B.  A.  796 ;  In  re  An^ 
drews'  WM,  162  N.  Y.  1,  76  Am.  St.  Bep.  294,  56  N.  E.  529, 
48  L.  B.  A.  662;  In  re  Whitney's  WiU,  153  N.  Y.  259,  60  Am. 
St.  Bep.  616,  47  N.  E.  272;  In  re  Blair's  WiU,  32  N.  Y.  Supp. 
845 ;  Hays  v.  Harden,  6  Pa.  409 ;  Glancy  v.  Qlancy,  17  Ohio  St. 
134;  Ludlow  V.  Ludlow,  36  N.  J.  Eq.  597.) 

While  the  authorities  hold  that  an  attestation  clause  is  not 
necessary  where  proof  of  due  and  legal  execution  may  be  had 
from  other  sources,  yet  in  the  case  at  bar,  there  being  no  at- 
testation clause  of  any  kind,  or  in  any  form,  and  the  proof  be- 
ing wholly  insufficient  to  show  due  or  legal  execution  or  attesta- 
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tion  of  the  instrument^  we  submit  that  it  presents  a  state  of 
facts  widely  different  from  those  involved  in  the  case  of  In  re 
Miller's  Estate,  cited  by  appellant.  The  other  cases  cited  by 
appellant,  under  the  general  proposition  that  it  is  not  neces- 
sary for  the  testator  to  expressly  declare  in  so  many  words  that 
the  instrument  is  his  will,  and  that  he  desires  the  witnesses  to 
attest  the  execution  of  the  same  are  not  applicable  to  the  state 
of  facts  presented  in  the  case  at  bar. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

Horace  A.  Noyes  died  on  or  about  January  16, 1909,  at  Laurel, 
in  Yellowstone  county,  leaving  an  estate  therein  consisting  of 
real  and  personal  property.  On  January  25,  1909,  Sarah  Ger- 
ard, the  defendant,  filed  a  petition  in  the  district  court  of  Yel- 
lowstone county,  asking  that  a  writing  attached  thereto,  and 
purporting  to  be  the  last  will  and  testament  of  Horace  A. 
Noyes,  be  admitted  to  probate.  By  the  terms  of  the  writing 
the  defendant  is  given  the  whole  of  the  estate  of  the  deceased, 
subject  to  the  claims  of  creditors  and  to  the  payment  of  $10  to 
each  of  several  legatees  mentioned  by  name,  being  a  niece,  three 
sisters  and  a  brother.  One  Edward  L.  Fenton  was  named  as 
executor,  and  the  defendant  prayed  that  letters  testamentary 
be  issued  to  him.  J.  S.  Noyes,  the  plaintiff,  brother  of  the  de- 
ceased, appeared  and  contested  the  probate  of  the  writing  as  a 
will,  alleging  as  grounds  therefor,  among  other  things,  that  the 
subscription  of  his  name  to  the  instrument  by  the  testator  was 
not  made  in  the  presence  of  the  attesting  witnesses;  that  it  was 
not  acknowledged  by  the  testator  to  the  witnesses,  or  either  of 
them,  as  made  by  his  authority;  that  the  testator  did  not  at 
the  time  of  subscribing  his  name,  or  at  any  time,  or  at  all,  de- 
clare to  the  attesting  witnesses,  or  either  of  them,  that  the 
instrument  was  his  will;  and  that  neither  of  said  witnesses 
signed  his  name  as  a  witness  to  the  instrument  at  the  request 
of  testator.  The  defendant  filed  her  answer,  denying  specifically 
all  of  these  allegations.    The  issues  thus  made  were  tried  by  the 
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court  sitting  without  a  jury,  and  resolved  in  favor  of  the  plain- 
tiff. Judgment  was  entered  accordingly.  The  defendant  has 
appealed  from  the  judgment  and  an  order  denying  her  a  new 
trial.  The  questions  submitted  for  decision  arise  upon  defend- 
ant's assignment  that  the  evidence  is  insufficient  to  sustain  the 
findings,  and  may  be  stated  as  follows:  (1)  Did  the  deceased  at 
the  time  of  signing  the  instrument  in  question  publish  it  as  his 
last  will  and  testament,  as  required  by  the  laws  of  Montana? 
(2)  Did  the  witnesses,  when  they  signed  as  such,  do  so  at  the 
request  of  the  deceased  t 

The  instrument  bears  the  signature  of  the  deceased,  attested 
by  two  witnesses,  but  without  an  attestation  clause.  It  was  writ- 
ten by  Fenton  on  May  4,  1907,  at  the  request  of  Noyes,  who 
was  confined  to  his  bed  by  the  disease  which  resulted  in  his 
death.  The  only  evidence  heard  was  that  of  Fenton  and  the 
two  subscribing  witnesses.  What  occurred  at  the  time  is  stated 
by  them  substantially  as  follows : 

Fenton  stated :  He  was  postmaster  at  Laurel,  the  village  where 
Noyes  resided.  He  was  sent  for  by  Noyes,  who  was  then  con- 
fined to  his  bed  in  a  room  at  the  rear  of  his  saloon.  When  he 
arrived,  he  found  Conant,  one  of  the  subscribing  witnesses,  with 
Noyes.  Noyes  was  then  perfectly  rational,  and  understood  what 
was  going  on  about  him.  After  some  conversation  between 
Fenton  and  Noyes,  the  latter  told  Fenton  that  he  had  an  old 
will  in  his  trunk,  which  he  directed  Fenton  to  get,  because  he 
desired  to  have  it  changed  in  some  particulars,  and  for  this  pur- 
pose desired  a  new  one  drawn.  This  paper  purported  to  be  a 
holographic  will.  Fenton  then  went  to  the  postoffice,  and,  after 
having  procured  writing  materials,  wrote  the  will  as, directed 
by  Noyes.  During  the  time  the  directions  were  being  given 
different  persons  came  in  and  went  out  of  the  room,  but  who 
they  were  or  whether  anyone  was  present  he  did  not  remem- 
ber. After  he  finished  the  writing,  he  read  it  to  Noyes.  He 
could  not  say  who  was  then  present.  After  the  reading  was 
finished,  but  before  Noyes  signed,  he  called  B3amer,  one  of  the 
subscribing  witnesses,  from  the  saloon,  and  told  him  lie  de- 
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fiired  him  to  sign  the  will  as  a  witness.  This  information  was 
given  the  witness  as  he  entered  the  room  from  the  saloon.  Co- 
nant  was  then  present.  Noyes  signed  after  Klamer  came  in, 
having  raised  himself  in  bed  for  that  purpose.  It  was  then  at- 
tested by  Conant  and  Elamer.  The  room  was  in  size  about 
twelve  by  fourteen  feet,  and  Noyes  could  hear  all  that  was  said. 
After  the  signatures  were  attached,  both  of  the  papers  were  in- 
trusted to  Fenton,  who  thereafter  kept  them  until  Noyes* 
death.  Onant  signed  first,  and  Klamer  immediately  afterward. 
On  cross-examination  the  witness  stated :  He  did  not  think  both 
witnesses  were  in  the  room  when  he  read  the  will.  Noyes  did 
not  speak  to  either  of  them  during  this  time,  nor  personally  re- 
quest either  to  sign.  The  request  was  made  by  Fenton.  He 
told  Noyes  that  two  witnesses  were  required,  and  then  requested 
Conant  and  Klamer  to  sign. 

Klamer  stated :  He  remembered  signing  what  he  was  informed 
by  Fenton  was  Noyes'  will  in  the  back  room  of  the  saloon.  He 
identified  the  paper  in  controversy  as  the  one  witnessed  by  him 
in  the  presence  of  Noyes,  but  knew  nothing  of  its  contents. 
He  saw  Noyes  sign  it.  Conant  then  signed  it;  the  witness 
signing  immediately  afterward.  Noyes  seemed  to  be  perfectly 
rational,  and  was  not  laboring  under  any  restraint  or  undue 
infiuence  of  any  kind.  Witness  was  called  into  the  room  by 
Fenton  from  the  rear  of  the  saloon  where  he  was  then  sitting. 
Fenton  beckoned  him  into  the  room  where  Noyes  was,  and,  as 
he  entered,  asked  him  in  Noyes'  presence  if  he  would  witness 
the  wilL  The  door  leading  into  the  room  from  the  saloon  was 
open.  Conant  was  then  present.  Witness  supposed  Noyes 
could  hear  all  that  was  said,  since  he  could  hear  well,  and  was 
wide  awake  and  in  full  control  of  his  faculties.  Though  the 
witness  talked  with  Noyes  immediately  afterward,  nothing  was 
said  by  either  of  them  about  the  fact  that  Noyes  had  just  made 
a  will  or  as  to  the  contents  of  it.  Nothing  was  said  about  the 
wiU  whatever  while  he  was  in  the  room,  other  than  what  Fen- 
ton said  when  he  requested  the  witness  to  attest  it.  He  knew 
that  he  was  witnessing  a  will  only  by  what  Fenton  said  to  him. 
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Questioned  further,  the  witness  stated  he  could  not  say  definitely 
whether,  when  Fenton  informed  him  that  it  was  desired  that  he 
should  act  as  a  witness,  he  was  in  the  saloon  or  in  the  room 
where  Noyes  was;  nor  could  he  say  whether  Noyes  heard  what 
was  said  by  Fenton.  Nothing  was  said  about  the  will  while 
he  was  engaged  in  witnessing  it. 

Conant  stated:  He  knew  Noyes.  He  attached  his  signature 
to  the  paper  purporting  to  be  the  will  in  controversy.  He  did 
so  at  the  request  of  Fenton.  Fenton,  Elamer,  and  he  were 
present.  Noyes  said  nothing  about  the  character  of  the  paper. 
Witness  did  not  hear  Fenton  ask  Ellamer  to  sign  as  a  witness. 
He  himself  signed  first,  followed  by  Klamer.  The  paper  was 
at  the  time  of  signing  so  folded  that  he  could  not  see  the  signa- 
ture of  Noyes.  He  learned  nothing  of  the  nature  of  the  paper 
until  after  the  death  of  Noyes.  Fenton  merely  asked  him  to 
sign  the  paper  as  a  witness,  without  stating  to  him  the  nature 
of  it.  He  did  not  know  its  nature.  He  could  not  say  whether 
he  saw  Noyes  sign  or  not,  and,  when  he  first  saw  the  paper,  it 
was  in  Fenton 's  possession.  He  could  not  say  that  he  saw  it 
in  Noyes'  possession  at  all.  He  was  in  and  out  of  the  room 
during  the  time  Fenton  was  present,  engaged  in  preparing 
Noyes  for  removal  to  a  hospital  at  Billings.  He  did  not  remem- 
ber seeing  Fenton  help  Noyes  to  a  sitting  posture  to  sign  the 
paper,  and  did  not  remember  having  heard  Fenton  ask  Elamer 
to  witness  Noyes'  will.  Though  present  when  Fenton  first  came 
into  the  room,  he  did  not  hear  Noyes  request  Fenton  to  draw 
his  will.  He  did  not  see  Fenton  get  the  old  will  from  the  trunk. 
Beyond  a  surmise,  based  upon  the  fact  that  Noyes  was  sick, 
that  the  paper  witnessed  was  probably  a  will,  he  did  not,  in  fact, 
know  what  it  was.  He  had  called  on  Noyes  that  morniDg,  and, 
at  his  request,  had  remained  to  wash  and  prepare  him  for  re- 
moval to  the  hospital.  Fenton  and  Elamer  entered  the  room 
together;  Fenton  then  having  the  papers,  and  remarking:  ''June 
[referring  to  Noyes]  has  got  some  papers  here,  and  I  wish  you 
to  sign  as  witness."  This  was  said  in  Klamer 's  presence.  He 
could  not  say  whether  this  was  after  Noyes  signed  or  not.    He 
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eould  not  at  the  time  he  signed  see  Noyes'  signature  on  the 
paper,  because  of  the  way  in  which  it  was  folded.  Several 
questions  were  put  to  him  on  cross-examination,  with  the  ap- 
parent purpose  of  laying  a  foundation  for  impeachment;  but 
no  other  evidence  was  offered  on  behalf  of  either  party. 

Section  4726,  Eevised  Codes,  so  far  as  pertinent  here,  pro-- 
vides:  ''Every  will,  other  than  a  nuncupative  will,  must  be  in 
writing;  and  every  will,  other  than  a  holographic  will,  and  a 
nuncupative  will,  must  be  executed  and  attested  as  follows: 
*  *  *  (3)  The  testator  must,  at  the  time  of  subscribing  or 
acknowledging  the  same,  declare  to  the  attesting  witnesses  that 
the  instrument  is  his  will;  and  (4)  There  must  be  two  attest- 
ing witnesses,  each  of  whom  must  sign  his  name  as  a  witness, 
at  the  end  of  the  will,  at  the  testator's  request,  and  in  his 
presence." 

The  right  to  make  a  testamentary  disposition  of  property  ia 
not  an  inherent  right;  nor  is  it  a  right  guaranteed  by  the  funda- 
mental law.  Its  exercise  to  any  extent  depends  entirely  upon 
the  consent  of  the  legislature,  as  expressed  in  the  statute  en- 
acted on  the  subject.  It  can  withhold  or  grant  the  right,  and, 
if  it  grants  it,  it  may  make  its  exercise  subject  to  such  regu- 
lations and  requirements  as  it  pleases.  It  may  declare  the  rules 
which  must  be  observed,  touching  the  execution  and  authenti- 
cation of  the  instruments  necessary  to  indicate  the  testator's 
intention  and  make  a  compliance  with  them  mandatory.  (In 
re  Walker's  Estate,  110  Gal.  387,  52  Am.  St.  Bep.  104,  42  Pac. 
815,  30  L.  B.  A.  460.) 

In  Re  O'NeU,  91  N.  T.  516,  it  was  said:  ''While  the  primary 
rule  governing  the  interpretation  of  wills,  when  admitted  to 
probate,  recognizes  and  endeavors  to  carry  out  the  intention  of 
the  testator,  that  rule  cannot  be  invoked  in  the  construction  of 
the  statute  regulating  their  execution.  In  the  latter  case  courta 
do  not  consider  the  intention  of  the  testator,  but  that  of  the 
legislature.  In  considering  the  question  stated  upon  authority, 
some  cases  are  found  which  apparently  sustain  the  contention 
of  appellant's  counsel.    In  all  of  them,  however,  there  was  & 
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failure  to  observe  the  rules  of  construction  which  we  consider 
controlling.  We  think,  however,  that  the  weight  of  authority 
favors  the  theory  that  the  statute  fixes  an  inflexible  rule  by 
which  to  determine  the  proper  execution  of  all  testamentary 
instruments."  This  was  said  in  discussing  a  will  in  the  execu- 
tion of  which  the  testator  and  witnesses  had  failed  to  subscribe 
at  the  end,  as  required  by  the  statute.  In  Be  Walker's  Estate 
supra,  the  supreme  court  of  California,  after  stating  that  the 
observance  of  the  requirements  of  the  statute  is  a  prerequisite 
to  the  effective  exercise  of  the  testamentary  right,  said:  "It  is 
not  for  the  courts  to  say  that  these  requirements,  or  any  of  them, 
are  mere  formalities,  which  may  be  waived  without  impairing 
the  status  of  the  instrument.  Jt  is  not  for  courts  to  say  that 
a  mode  of  execution  or  authentication,  other  than  that  pre- 
scribed by  law,  subserves  the  same  purpose,  and  is  equally  effi- 
cient to  validate  the  instrument.  The  legislative  mandates  are 
supreme,  and  there  is  no  right  to  make  testamentary  disposition 
except  upon  compliance  with  those  mandates.  It  may  be  freely 
conceded  that  the  question  under  consideration  is  of  a  nature 
purely  technical,  but  it  is  to  be  remembered  that  the  whole 
subject  matter  of  the  execution  and  authentication  of  wills  is 
technical,  and  nothing  else;  and  it  must  not  be  forgotten  that 
the  technicalities  are  those  which  the  law-making  power  has  the 
right  to  impose,  and  has  imposed,  upon  the  maker  of  a  will." 
The  purpose  of  the  formalities  prescribed  is  to  prevent  simu- 
lated and  fraudulent  writings  from  being  probated  and  used 
as  genuine.  While  the  application  of  the  strict  rule  of  construc- 
tion may  sometimes  defeat  the  intention  of  the  testator  as  mani- 
fested by  an  imperfectly  executed  and  authenticated  writing, 
yet  in  the  long  run  such  statutes  tend  to  promote  justice,  by 
lessening,  so  far  as  possible,  the  opportunity  for  fraud,  which 
history  and  experience  have  demonstrated  to  be  feasible  and 
measurably  safe  in  the  absence  of  them.  (Estate  of  Seaman, 
146  Cal.  455,  106  Am.  St.  Rep.  53,  80  Pac.  700.)  After  the 
writing  is  shown  to  have  been  executed  and  authenticated  by 
observance  of  the  technical  requirements  which  the  legislature 
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has  impoeed,  then  the  instrument  will  be  construed  liberally  in 
order  to  give  effect  to  the  testator's  intention.  Upon  the  appli- 
cation for  probate,  however,  the  sole  inquiry  about  which  the 
court  is  concerned  is  whether  these  requirements  have  been  com- 
plied with.  The  courts  may  not,  therefore,  out  of  regard  for 
the  supposed  intention  of  the  testator,  however  clearly  it  may 
be  manifested  by  the  attendant  circumstances,  adopt  a  rule 
which  would  open  the  way  for  the  same  frauds  which  the  stat- 
ute was  designed  to  prevent.  The  restrictions  made  by  it  are 
reasonable  and  easily  understood,  and,  as  experience  has  shown, 
it  is  far  safer  for  society  that  a  rule  be  adopted  that  requires  a 
strict  compliance  with  them,  and,  as  a  consequence,  that  occa- 
sionally an  honest  attempt  to  execute  a  will  be  defeated,  than 
that  the  protections  thus  thrown  about  the  testator  should  be 
disregarded  because  of  an  undue  respect  for  his  intentions, 
and  the  way  be  left  open  for  the  multitude  of  frauds  and  per- 
juries which  would  result. 

Since  the  right  to  make  testamentary  disposition  is  dependent 
upon  the  will  of  the  legislature,  it  is  no  hardship  upon  anyone 
that  the  mode  and  formalities  by  which  it  may  be  effectively 
done  are  made  mandatory  by  the  same  power.  This  rule  of 
interpretation  is  recognized  and  applied  by  the  courts  generally, 
both  in  England  and  in  this  country,  whether  the  particular 
formality  involved  refers  to  the  place  of  the  signature  of  the 
testator,  or  the  fact  that  he  signed  or  made  acknowledgment  in 
the  presence  of  the  witnesses,  or  that  he  made  publication,  or 
that  the  witnesses  have  properly  signed  in  his  presence,  and  in 
the  presence  of  each  other  and  at  his  request.  All  of  these 
formalities  stand  as  of  equal  importance,  and  all  must  be  ob- 
served. {Dailow's  Case,  1  L.  R.  189;  Haynes  v.  Haynes,  33 
Ohio  St.  598,  31  Am.  Rep.  579;  Hays  v.  Harden,  6  Pa.  409; 
Glancy  v.  Glancy,  17  Ohio  St.  134 ;  Luper  v.  Werts,  19  Or.  122, 
23  Pac.  850;  Maiter  of  Whitney,  153  N.  Y.  259,  60  Am.  St. 
Rep.  616,  47  N.  E.  272 ;  Richardson  t.  Orth,  40  Or.  252,  66  Pac. 
926;  Ludlow  V.  Ludlow,  36  N.  J.  Eq.  597;  30  Am.  &  Eng.  Ency. 
of  Law,  2d  ed.,  574.) 
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Counsel  for  defendant  has  cited  many  cases  wherein  wills 
were  admitted  to  probate  under  particular  circumstances.  But 
in  each  case  the  facts  were  such  as  to  justify  the  conclusion  that 
the  statutory  requirements  had  been  substantially  complied  with. 
The  case  of  Coifin  v.  Coffin^  23  N.  Y.  9,  80  Am.  Dec.  235,  is  an 
illustration.  There  one  of  the  questions  was  whether  one  of  the 
witnesses  had  signed  at  the  testator's  request.  One  of  the  wit- 
nesses asked  the  testator  in  the  presence  of  the  other:  ''Do  you 
request  me  to  sign  this  paper  as  your  will  as  a  witness!"  The 
testator  answered  in  t}ie  affirmative.  This  was  held  a  request 
to  both  witnesses,  and  a  sufScient  publication  of  the  will.  So^ 
again,  in  TrvMees  v.  Calhoun^  25  N.  Y.  422,  it  was  held  that 
where  one  of  the  witnesses  asked  the  other  in  the  presence  of 
the  testator  to  sign  as  a  witness,  after  stating  that  the  paper 
she  was  called  to  sign  was  the  will,  it  was  held  that  this  was 
sufficient  to  show  a  publication,  even  though  the  latter  witness 
stated  that  she  did  not  think  that  the  testator,  being  deaf,  heard 
all  that  was  said;  the  other  subscribing  witness  having  testified 
that  the  testator  had  fully  explained  to  her  the  purpose  for 
which  she  had  been  called.  Again,  in  Be  Johnson^  152  Cal.  778, 
93  Pac.  1015,  it  was  held  that  it  was  not  necessary  that  it  be 
made  to  appear  that  a  testatrix  upon  executing  her  will  had 
expressly  declared  to  the  subscribing  witnesses  that  the  docu- 
ment executed  was  her  will,  and  expressly  requested  them  to 
attest  it,  but  that  it  was  sufScient  if  by  her  words  or  her  con- 
duct at  the  time  she  conveyed  to  them  the  information  that  the 
document  was  her  will,  and  that  she  desired  them  to  subscribe 
it  as  witnesses.  The  same  rule  was  recognized  and  applied  by 
this  court  in  the  case  of  In  re  Miller's  Estate^  37  Mont.  545,  97 
Pac.  935.  There  is  no  fault  to  be  found  with  the  rule  thus 
declared.  The  condition  presented  in  this  case,  however,  does 
not  permit  its  application.  However  much  disposed  we  might 
be  to  find  for  defendant  and  uphold  the  will  in  controversy 
here,  if  we  were  authorized  to  disregard  the  findings  of  the  dis- 
trict court,  and  make  independent  findings,  upon  the  record  in 
this  case  the  findings  are  based  upon  conflicting  evidence.    We 
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are  concluded  by  them.  If  the  evidence  had  been  submitted  to 
a  jury,  either  party  having  the  right  to  demand  a  trial  by  jury 
(Revised  Codes,  sec.  7397),  the  verdict  would  have  been  con- 
clusive. That  the  findings  were  made  by  the  court  does  not 
change  the  rule.  While  the  testimony  of  Fenton  and  Elamer 
might  furnish  a  basis  for  the  conclusion  that  Conant  heard  the 
will  read  and  heard  Fenton  call  Klamer  and  request  him  to 
join  in  the  attestation,  and  that  for  this  reason  the  request  and 
publication  were  sufftcient,  because  it  appears  from  their  testi- 
mony that  Noyes  signed  in  his  presence  after  this  occurred,  yet 
the  fact  remains,  if  Conant  *s  testimony  is  to  be  taken  as  true — 
and  we  must  assume  that  it  was  so  taken — ^that  he  did  not  see 
Noyes  sign,  did  not  see  his  signature,  was  not  informed  even  by 
Fenton  that  tiie  paper  was  a  will,  and  did  not  definitely  learn 
the  fact  that  Noyes  had  made  a  will  until  after  his  death,  nearly 
two  years  later.  It  may  well  be  said  that  Conant 's  testimony  is 
not  satisfactory,  in  that  in  some  important  particulars  he  is  not 
positive  and  definite  in  his  statements;  nevertheless  the  credit 
to  be  given  it  was  a  question  exclusively  within  the  province  of 
the  trial  court  to  determine^  and  its  determination  thereon  is 
conclusive. 

Counsd  cites  with  confidence  the  decision  of  this  court  in 
the  case  of  In  re  Miller's  Estate,  supra,  and  contends  that  the 
circumstances  surrounding  the  execution  of  the  will  of  Mrs. 
Miller  were  substantially  the  same  as  appear  here.  There,  how- 
ever, the  circumstances,  taken  together,  left  room  for  one  in- 
ference only,  viz.,  that  all  the  requirements  of  the  statute  had 
been  substantially  met.  One  of  the  subscribing  witnesses  stated 
that  the  testatrix  did  not  say  anything  to  him  about  the  will  or 
to  anyone  in  his  presence,  but  that  he  saw  her  with  the  pen  in 
her  hand  as  she  was  signing  it,  that  she  was  perfectly  rational, 
and  that  he  attested  the  signature  in  her  presence  at  the  request 
of  her  attorney.  Furthermore,  it  appeared  that  the  will  had 
been  read  to  her  in  the  presence  of  the  witnesses  and  others, 
and  that  she  thereupon  signed  it.  Here  one  of  the  subscribing 
witnesses  did  not  hear  the  will  read,  was  not  requested  by  any- 
one to  sign  as  a  witness  to  the  writing  as  a  will,  did  not  see  the 
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signature  of  the  testator,  and  was  not  informed  of  the  charac- 
ter of  the  paper  nntil  nearly  two  years  later.  The  testator  there- 
fore did  not,  within  the  meaning  of  the  statute,  either  make 
publication  of  the  writing  as  his  will  or  request  both  witnesses, 
to  attest  it. 
The  judgment  and  order  must  therefore  be  affirmed. 

Affirmed. 

Mb.  Justice  Smith  and  Mb.  Justice  HoiiLowAT  concur. 


In  be  NOTES'  ESTATE.    NOTES,  Respondent,  v.  GERARD, 

Appellant. 

(No.  2,735.) 
(Submitted  December  14,  1909.    Bedded  December  24,  1909.) 

[105  Pac.  1017.] 

Probate  Proceedings — Holographic  Wills — Improper  Execution 
— Statutory  Provisions  Mandatory. 

Hologpraphie  Wills — Execution — Statutory  Provisions  Mandatory. 

1.  The  provision  of  section  4727,  Revised  Codes,  that  a  holographic 
will  must  be  entirely  written,  dated  and  signed  by  the  hand  of  the 
testator  himself,  is  mandatory;  and  in  order  to  give  such  an  in- 
strument validity,  the  rule  thus  laid  down  must  have  been  strictly  pur- 
sued. 

Same — Date  Partly  Printed — Probate — Proper  Denial. 

2.  Heldf  that  a  writing  on  a  letter-head  of  decedent,  which  met  alT 
the  requirements  of  section  4727  above,  with  the  exception  that  the 
figures  "190 — ,"  in  the  designation  of  the  year  in  the  date,  were 
printed,  was  invalid  as  a  holographic  will,  and  that  the  district  court 
properly  denied  probate  thereof.     (Mb.  Justice  Smith  dissents.) 

Appeal  from  District  Court,  Yellowstone  County;  Sydney 
Fox,  Judge. 

In  the  Matter  of  the  estate  of  Horace  A.  Noyes,  deceased. 
Contest  by  plaintiff,  John  S.  Noyes,  of  a  writing  filed  by  de- 
fendant, Sarah  Gerard,  with  a  petition  to  probate  it  as  the  holo- 
graphic will  of  deceased.  From  a  judgment  for  plaintiff  de- 
fendant appeals.    Affirmed. 
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Statement  of  the  Case,  by  the  Justice  Delivebinq  the  Opin- 
ion. 

After  the  final  judgment  had  been  entered  in  the  cause  en- 
titled In  re  Noyes'  Estate,  ante,  p.  178,  105  Pae.  1013,  the  de- 
fendant,  Sarah  Gerard,  filed  a  petition  in  the  district  court  of 
Yellowstone  county  asking  that  a  writing,  attached  thereto  as  an 
exhibit,  be  admitted  to  probate  as  the  last  will  and  testament  of 
said  Noyes.    The  following  is  a  copy  of  the  writing : 

''Laurel,  Mont,  Feb.  23,  1903. 
"To  Whom  It  may  Concern: 

**I,  Horace  A.  Noyes,  being  in  my  right  mind,  but  bodily  sick, 
and  believing  I  may  die,  do  leave  this  request  that  what  prop- 
erty I*  may  leave  shall  all  be  given  to  Mrs.  Sarah  Gerard,  who  is 
now  living  in  my  house  on  lot  13,  block  2,  townsite  of  E.  Laurel, 
and  that  she  shall  pay  to  my  sisters  and  brother,  or  their  natural 
heirs  in  case  of  their  deatii,  the  sum  of  $10.00  each,  pay  all  my 
debts,  and  bury  my  body  in  Billings.  I  mean  all  real  and 
personal  property  of  every  description,  and  I  farther  wish  that 
John  D.  Losekamp  act  as  administrator  (without  bonds). 

'*H.  A.  Noyes." 

John  S.  Noyes,  the  plaintiff,  a  brother  of  deceased,  instituted 
a  contest  upon  grounds  stated  in  his  written  opposition  to  the 
probate.  The  defendant  having  filed  her  answer  thereto,  the 
issues  presented  were  submitted  to  the  court  for  decision,  upon 
the  following  agreed  statement  of  facts: 

"That  said  parties  hereby  agree  upon  the  following  statement 
of  facts,  and  submit  the  same  to  the  court  for  the  determination 
of  the  points  in  controversy  hereinafter  specified.  The  facts 
agreed  upon  are  as  follows: 

*'(1)  Exhibit  A,  attached  to  the  petition  for  probate  of  will 
herein,  is  a  full,  true,  and  correct  copy  of  the  instrument  filed 
herein,  purporting  to  be  the  holographic  will  of  Horace  A. 
Noyes,  deceased. 

*'(2)  That  said  instrument  is  entirely  written,  dated,  and 
signed  by  the  hand  of  the  testator  himself,  except  that  the  fol- 
lowing portion  thereof  is  printed  thereon  and  is  not  in  the  hand- 
writing of  the  testator,  to-wit:  'Laurel,  Mont. ,  190 — / 
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''(3)  That  said  instrument  is  written  upon  a  let^t^r-head  of 
deceased,  on  which  the  following  printed  words  appear:  'H.  A. 
Noyes,  Dealer  in  Wines,  Liquors  and  Cigars,  Laurel,  Mont. 
,  190—.' 

"(4)  That  the  said  Horace  A.  Noyes  did  not  become  ac- 
quainted with  the  said  Sarah  Oerard  until  the  year  1899.  The 
plaintiff  concedes  that  this  statement  is  true,  but  maintains  that 
such  fact  is  incompetent,  irrelevant,  and  inunaterial  in  deter- 
mining whether  or  not  the  instrument  offered  is  the  holographic 
will  of  deceased  executed  in  accordance  with  the  laws  of  Mon- 
tana, and  reserves  the  right  to  object  to  this  fact  being  consid- 
ered by  the  court  upon  the  hearing. 

''The  points  in  controversy,  and  upon  which  the  decision  of 
the  court  is  asked,  are  as  follows: 

"  (1)  Does  the  printed  part  of  said  instrument  invalidate  the 
same  as  a  holographic  willT 

"(2)  Is  the  printed  part  of  said  instrument  any  necessary 
portion  of  said  instrument  as  a  holographic  willt 

"  (3)  Was  said  instrument  entirely  written,  dated,  and  signed 
by  the  hand  of  the  testator  himself  in  so  far  as  it  is  necessary 
to  constitute  the  same  a  holographic  will  of  said  testator  t ' ' 

Upon  these  facts  the  court  made  its  decision  for  plaintiff,  and 
judgment  was  entered  accordingly.    Defendant  has  appealed. 

Mr,  W.  M.  Johnston,  for  Appellant,  submitted  a  brief  and 
argued  the  cause  orally. 

It  is  conceded  by  counsel  for  respondent  that  the  words  * '  Lau- 
rel, Mont.,"  are  no  part  of  the  date,  and  the  fact  that  they 
are  printed  in  the  date  line  is  immaterial.  The  only  question  is 
whether  the  figures  "190"  printed  in  the  date  line  invalidates 
the  instrument.  We  contend  that  it  does  not.  (See  Williams 
on  Executors,  149,  note;  McMichael  v.  Bankstonf  24  La.  Ann. 
451;  Oaines  v.  Lizardi,  9  Fed.  Cas.  1042,  No.  5175;  Clark's 
Succession,  11  La.  Ann.  125.) 

If  the  acts  of  the  deceased  in  Re  Skerrett,  67  Cal.  587,  8 
Pac  181,  were  a  compliance  with  the  statute  as  to  the  dating 
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of  his  will,  there  is  much  more  reason  why  the  instrument  in 
question  complies  with  the  law  as  to  dating,  and  it  should  have 
been  admitted  to  probate.  It  has  been  held  that  ** Harriet'* 
signed  to  a  holographic  will  is  a  sufficient  signature.  That  cer- 
tainly was  not  more  nearly  the  name  of  the  testator  than  the 
date  as  made  by  Mr.  Noyes  was  the  complete  date  of  his  will. 
{Appeal  of  Knox,  131  Pa.  220,  17  Am.  St.  Rep.  798,  18  Atl. 
1021.)  In  Estate  of  Fay,  145  Cal.  82,  104  Am.  St.  Rep.  17,  78 
Pac.  340,  the  court  held  that  the  date  was  not  material ;  that  it 
was  a  means  of  identification  and  aided  in  determining  the  au- 
thenticity of  the  will.  In  the  case  at  bar  there  was  no  question 
Hs  to  identification  and  absolutely  none  as  to  the  authenticity 
of  the  will.  The  agreed  statement  of  facts  shows  that  Mr. 
Noyes  was  not  acquainted  with  Mrs.  Gerard  until  the  year  1899. 
He  could  not  possibly  have  made  any  will  in  her  favor  in  any 
year  ending  with  the  figure  "3"  until  the  y«ar  1903.  This 
fact  clearly  establishes  that  the  will  was  written  in  1903,  with- 
out in  any  way  considering  the  printed  figures  '*190 — ."  If 
we  eliminate  from  the  instrument  in  question  all  the  printed 

matter  we  would  have  the  date  as  follows:  "Feb.  23,  3." 

This  would  at  least  indicate  that  the  will  was  drawn  in  a  year 
ending  with  the  figure  ''3."  The  agreed  statement  that  he  did 
not  know  Mrs.  Gerard  until  the  year  1899  conclusively  estab- 
lishes the  date  as  the  year  1903.  It  would  appear  to  be  much 
more  nearly  a  compliance  with  the  law  than  the  case  last  cited. 
In  the  case  of  Barney  v.  Hayes,  11  Mont.  99,  571,  28  Am.  St. 
Rep.  495,  27  Pac.  384,  29  Pac.  282,  a  letter  admitted  to  pro- 
bate was  dated,  but  incorrectly  dated.  If  an  incorrect  date  is 
sufficient,  then  the  dating  in  question  should  be  sufficient.  It 
has  been  held  that  the  year  may  be  designated  by  two  figures, 
as  "97."  (Lakemeyer's  Estate,  135  Cal.  28,  87  Am.  St.  Rep. 
-96,  66  Pac.  961.)  In  Clisby's  Estate,  145  Cal.  407,  104  Am. 
St.  Rep.  58,  78  Pac.  964,  testator  made  out  a  list  of  his  prop- 
erty which  was  dated.     Underneath  this  property  list  he  wrote 

41  paragraph  bequeathing  the  same  to  his  wife.    There  was  no 

Mont.,  VoL  40—13 
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proof  whatever  as  to  when  the  paragraph  was  written,  but  the 
court  held  it  to  be  a  good  holographic  will. 

All  that  is  to  be  accomplished  by  the  dating  of  a  holographic 
will  was  accomplished  by  the  dating  of  this  instrument,  supple- 
mented by  the  facts  agreed  upon.  From  the  written  part  of 
the  instrument  and  the  agreed  facts  it  is  easy  to  determine  the 
exact  date  of  the  will,  whether  it  is  the  last  will  of  the  deceased, 
whether  he  was  then  of  sound  mind,  whether  it  was  a  forgery, 
or  whether  the  deceased  was  in  any  way  imposed  upon. 

Mr,  Chas,  A,  Taylor,  and  Mr,  Harry  L,  Wilson,  filed  a  brief 
in  behalf  of  Respondent.    Oral  argument  by  Mr.  Wilson. 

The  right  to  make  a  testamentary  disposition  of  property  is 
a  statutory  privilege,  and  a  person  exercising  this  privilege  must 
do  so  in  strict  compliance  with  the  requirements  of  the  stat- 
ute. {Estate  of  Walker,  110  Cal.  387,  52  Am.  St.  Rep.  104, 
42  Pac.  815,  30  L.  R.  A.  460 ;  Estate  of  Seaman,  146  Cal.  455, 
106  Am.  St.  Rep.  53,  80  Pac.  700 ;  Luper  v.  Werts,  19  Or.  122, 
23  Pac.  851;  Richardson  v.  Orth,  40  Or.  252,  66  Pac.  926,  69 
Pac.  455;  In  re  Andrew's  Will,  162  N.  Y.  1,  76  Am.  St.  Rep. 
294,  56  N.  E.  529,  48  L.  R.  A.  662,  and  cases  therein  cited.) 

The  formalities  prescribed  by  law  for  the  execution  of  holo- 
graphic wills  must  be  strictly  observed  or  the  will  is  void.  {Suc- 
cession of  Armant,  43  La.  Ann.  310,  26  Am.  St.  Rep.  183,  9 
South.  50.)  "The  date  is  an  important  part  of  every  holo- 
graphic will,  and  consists  of  the  year,  month  and  day,  the  omis- 
sion of  any  one  of  which  is  fatal."  (29  Am.  &  Eng.  Ency. 
of  Law,  1st  ed.,  129.)  The  case  of  Ftientes  v.  Oaines,  25  La. 
Ann.  85,  holds  that  the  date  is  composed  of  the  year,  month 
and  day,  and  that  the  absence  of  any  one  of  them   is  fatal. 

The  language  of  the  statute  of  California  on  this  subject  is 
exactly  the  same  as  our  own,  and  in  the  following  cases  having 
to  do  with  the  question  of  dating,  the  supreme  court  of  that 
state  has  held  that  the  provisions  of  the  statute  must  be  com- 
plied with :  Estate  of  Martin,  58  Cal.  530 ;  Esta4:e  of  Rand,  61 
Cal.  468,  44  Am.  Rep.  555;  Estate  of  Billings,  64  Cal.  427,  I 
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Pac.  701 ;  In  re  PlumeVs  Estate,  151  Cal.  77,  121  Am.  St.  Eep. 
100,  90  Pac.  192. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

While  the  statement  sets  forth  in  form  three  questions  for 
decision,  they  are  all,  in  substance,  the  same,  and  may  be  in- 
corporated in  the  single  inquiry,  to-wit:  Is  the  instrument  in 
question  **  entirely  written,  dated,  and  signed  by  the  hand  of 
the  testator  himself,"  so  as  to  constitute  it  a  valid  holographic 
will  within  the  rule  prescribed  by  the  statute!  Section  4727 
of  the  Revised  Codes  declares:  *'A  holographic  will  is  one  that 
is  entirely  written,  dated  and  signed  by  the  hand  of  the  testator 
himself.  It  is  subject  to  no  other  form,  and  may  be  made  in 
or  out  of  this  state,  and  need  not  be  witnessed.  *' 

It  is  conceded  by  the  plaintiff  that  the  writing  meets  all  of 
the  requirements,  except  that  the  figures  **190 — ,"  in  the  desig- 
nation of  the  year  in  the  date,  are  printed,  and  this  he  insists 
renders  it  invalid.  The  purpose  of  the  provisions  touching  wills 
with  witnesses  ^nd  the  rule  of  construction  applicable  are  stated 
in  the  decision  in  Re  Noyes*  E state ,  supra.  What  is  there  said 
applies  with  equal  force  to  the  provision  under  consideration  here, 
for  it  is  mandatory,  in  its  terms,  the  purpose  of  it  is  the  same,  and 
the  necessity  to  meet  its  requirements  is  equally  imperative. 

The  contention  of  defendant  is  that  the  date  is  material  only 
as  a  means  of  identification  and  as  an  aid  to  the  court  in  de- 
termining the  authenticity  of  the  will,  and  that,  since  there 
is  no  question  here  either  as  to  the  identity  of  the  testator  or 
as  to  the  authenticity  of  the  will,  it  is  wholly  unimportant  that 
the  figures  **190 — "  are  not  in  the  handwriting  of  the  testator. 
If,  he  says,  these  figures  were  omitted,  the  date  would  be 
"Feb.  23,  3,"  thus  bringing  the  writing  within  the  de- 
cision in  the  case  of  Estate  of  Sullivan,  130  Pa.  342,  18  Atl. 
1120,  cited  in  the  note  to  the  text  on  page  149  of  1  Williams  on 
Executors.  There  the  entire  will  was  as  follows:  *' March  4. 
Will    my  Properti  to    my  weif  my  death.    John   Sullivan.*' 
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Upon  examination  of  the  case  itself  we  find  that  the  form  of 
the  writing  was  not  in  any  way  involved,  the  only  question  de- 
termined being  the  capacity  of  the  testator.  The  decision  is 
therefore  not  in  point.  The  case  of  McMichael  v.  Bankstoji,  24 
La.  Ann.  451,  is  cited.  In  this  case  the  action  was  brought  by 
the  heirs  of  McMichael  to  cancel  the  holographic  will  of  their 
father,  on  the  ground  that  it  was  not  all  written  by  him.  It 
appeared  that  two  words  had  been  inserted  in  the  body  of  the 
instrument  by  some  person  other  than  the  testator.  The  court 
held  that,  since  the  meaning  of  the  testator  was  apparent  with- 
out the  inserted  words,  it  would,  under  a  provision  of  the  code 
relating  to  procedure  on  probate  of  wills,' consider  them  as  not 
written,  and  therefore  as  not  impairing  the  validity  of  the  will. 
The  case  does  not  touch  the  point  at  issue.  The  case  of  Gaines 
V.  Lizardi,  9  Fed.  Cas.  1042,  No.  5175,  is  not  entirely  in  point. 
As  appears  from  the  statement  of  the  case,  this  was  an  action 
brought  as  an  adjunct  and  means  of  defense  to  other  suits  to 
recover  real  estate  in  which  the  owner  rested  her  title  upon  a 
holographic  will;  the  substantial  allegation  being  that  the  will 
had  been  admitted  to  probate  upon  false  and  ^sufficient  evi- 
dence. The  will  had  been  lost  or  destroyed.  Upon  proof  that 
it  had  been  executed  according  to  the  requirements  uf  the  stat- 
ute, that  the  testator  had  not  destroyed  or  revoked  it,  and  that 
the  petitioner  had  by  its  terms  been  made  the  sole  legatee,  it 
had  theretofore  been  admitted  to  probate  by  the  proper  court 
in  Louisiana,  the  place  of  testator's  residence.  {Clark's  Suc- 
cession, 11  La.  Ann.  124.)  The  contention  was  that  it  had  not 
been  shown  at  the  time  of  its  admission  to  probate  to  have 
been  properly  dated,  in  that  the  day  of  the  month  was  not 
mentioned.  The  federal  court  held  that  the  evidence,  though 
not  specific  and  definite  as  to  the  particular  day  of  the  month, 
was  sufficient  to  warrant  the  conclusion  that  the  Louisiana  court 
had  found  that  it  bore  date  on  a  particular  day,  and,  in  any 
event,  that,  inasmuch  as  it  justified  the  conclusion  that  it  did 
bear  date  upon  one  of  the  days  of  the  month  mentioned,  it 
was  sufficient.  Both  the  federal  and  the  state  courts  recog- 
nized the  rule  that  the  requirements  of  the  statute,  as  to  the 
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form  of  the  instmment,  must  be  strictly  complied  with  in  order 
to  give  it  validity.  In  the  case  of  In  re  Skerreit,  67  Cal.  585, 
8  Pac.  181,  the  deceased  in  his  lifetime  executed  and  acknowl- 
edged a  deed  purporting  to  convey  certain  property  to  his 
sister.  The  deed  was  dated  April  26,  1881,  and  acknowledged 
on  the  following  day.  The  deed  was  never  delivered,  and  hence 
could  not  take  effect.  It  was  not  testamentary  in  character, 
and  therefore  could  not  have  the  effect  of  a  will.  A  copy  of  it 
was  found  among  the  papers  of  the  deceased  in  an  envelope, 
together  with  an  undated  letter  addressed  to  the  sister.  The 
letter  showed  a  clear  intention,  expreised  in  the  handwriting 
of  the  testator,  that  the  sister  should  have  the  property.  The 
time  when  the  copy  of  the  deed  was  made  did  not  appear,  nor 
did  it  appear  when  the  letter  had  been  written,  except  that  it 
had  evidently  been  written  after  the  execution  of  the  deed. 
The  court  held  that  the  two  documents  constituted  one  instru- 
ment and  was  a  completed  will,  the  copy  of  the  deed  furnishing 
the  date,  and  the  leUer  the  character  of  it.  This  case  is  cited 
with  approval  in  Estate  of  Fay,  145  Cal.  82,  104  Am.  St,  Rep. 
17,  78  Pac.  340,  wherein  it  was  held  that  a  writing,  otherwise 
sufficient  in  form,  was  not  rendered  invalid  by  the  fact  that  in 
the  date  the  year  was  stated  as  ''1859";  whereas,  it  should  have 
been  "1889.'' 

These  cases  in  principle  su^Jport  defendant's  contention;  but 
they  seem  clearly  to  ignore  the  rule  prescribed  by  the  statute, 
and,  as  we  shall  presently  see,  are  not  upheld  by  the  decisions 
of  the  same  court.  In  Estate  of  Knox,  131  Pa.  220,  17  Am.  St. 
Bep.  798,  18  Atl.  1021,  6  L.  R.  A.  353,  cited  by  the  defendant, 
nothing  further  is  decided  than  that  the  signature  required  is 
the  one  customarily  used  by  the  testator,  and  that,  since  the 
testatrix  had  signed  the  will  in  question  by  the  name  she  habitu- 
ally used,  though  it  was  only  her  first  name,  it  was  a  sufficient 
signing.  In  Toehhe  v.  Williams^  80  Ky.  661,  the  testator  had 
written,  dated,  and  signed  a  document  as  his  will.  He  after- 
ward went  to  an  attorney  and  asked  him  to  suggest  such  verbal 
corrections  as  he  thought  advisable.  The  attorney  maJe  ^our 
unimportant  changes  in  pencil  by  interlineation   and  at  the 
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ends  of  the  lines,  and  also  by  running  his  pencil  through  certain 
words.  He  also  informed  the  testator  that  a  will  written  wliclly 
by  the  maker  did  not  require  witnesses,  but  that  u  will  not  so 
written  must  be  witnessed,  and  gave  him  a  form  of  attestation. 
After  the  testator's  death  the  paper  was  found,  bearing  an 
unsigned  attestation  clause.  The  probate  of  this  document 
being  contested  on  the  ground  that  it  was  not  a  completed  will, 
the  court  held  that  it  was  such  a  will,  although  the  testator, 
through  mistake  of  law,  thought  it  was  not.  In  Estate  of  Fay^ 
supra,  the  court  said:  ''The  date  is  not  the  material  thing,  al- 
though made  necessary  by  the  statute.  It  is  a  means  of  iden- 
tification and  aids  in  the  authenticity  of  the  will ;  but  the  main 
and  essential  thing  is  that  the  will  be  wholly  written  and 
signed  by  the  hand  of  the  testator.''  In  an  extended  note  to 
this  case,  after  commenting  upon  a  number  of  cases,  and  citing 
Estate  of  Clishy,  145  Cal.  407,  104  Am.  St.  Rep.  58,  78  Pac. 
964,  to  the  point  that  the  testator  may  adopt  as  the  date  of 
his  will  any  date  previously  written,  Mr.  Freeman  says;  **We 
must  confess  that  the  reasoning  upon  which  these  decisions  are 
placed  goes  far  toward  establishing  that  the  requirement  of 
dating  is  directory  rather  than  mandatory,  and  is,  to  us,  en- 
tirely unsatisfactory  so  long  as  it  is  conceded  that  the  require- 
ment must  be  obeyed."  (104  Am.  St.  Rep.  29.)  With  this 
statement  we  agree.  The  requirement  of  the  statute  as  to  the 
date  is  not  less  mandatory  than  is  the  requirement  as  to  sign- 
ing, and  it  is  not  for  the  courts  to  say  that  either  may  be  omitted 
without  defeating  the  intention  of  the  testator,  though  clearly 
expressed  in  the  body  of  the  writing. 

In  Estate  of  Martin,  58  Cal.  530,  the  court  held  that  a  paper, 
complete  in  every  other  respect  than  that  it  bore  no  date,  was 
inoperative  as  a  holographic  will,  giving  as  its  reason  that 
the  statute  makes  this  requirement,  and  that  this  sort  of  a  will 
is  subject  to  no  other  form.  In  Estate  of  Rand,  61  Cal.  468,  44 
Am.  Rep.  555,  the  same  court  held  that  where  the  testator  had 
filled  in  the  spaces  in  a  stationer's  printed  form,  in  his  own 
handwriting,  the  paper  did  not  meet  the  requirements  of  the 
statute^  although  complete  in  every  other  respect.    In  Estate 
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cf  BUlingSy  64  Cal.  427,  1  Pac.  701,  a  paper,  though  written  in 
full  in  the  handwriting  of  the  testator,  except  that  in  the  date 
the  name  of  the  place  and  the  year  were  printed,  was  held 
invalid;  the  court  saying  that  it  must  be  entirely  written,  en- 
tirely dated,  and  entirely  signed  by  the  testator  himself, 
the  question  in  all  such  cases  being,  not  what  was  the  intention 
of  the  testator,  but,  rather,  does  the  instrument  under  exam- 
ination meet  the  requirements  of  the  lawt  The  formalities  pre- 
scribed must  be  complied  with,  or  the  will  is  void. 

The  latest  decision  of  the  supreme  court  of  California  is  In 
re  PlumeVs  Estate,  151  Cal.  77,  121  Am.  St.  Rep.  100,  90  Pac. 
192.  The  instrument  in  question  was  entirely  written,  dated, 
and  signed  by  the  testator,  except  that  in  the  date,  January  12, 
1904,  the  figures  ''190"  were  printed.  Under  date  of  Janu- 
ary 14,  1904,  there  was  written  on  the  back  a  codicil,  entirely 
in  the  handwriting  of  the  testator.  The  conclusion  was  that 
the  will  itself  was  void,  but  that,  upon  the  well-established  prin- 
ciple that  a  codicil  properly  executed  may  by  appropriate  ref- 
erence incorporate  within  itself  a  document  or  paper  not  so 
executed,  the  codicil  cured  the  defect  in  the  execution  of  the 
will,  and  that  the  document,  as  a  whole,  was  entitled  to  pro- 
bate. 

In  Fuentes  v.  Oaines,  25  La.  Ann.  85,  it  was  said:  ''The  right 
to  make  a  testament  at  all  is  derived  from  the  law.  The  legis- 
lature which  conferred  the  right  could  undoubtedly  impose  such 
rules  for  the  probate  of  wills  as  it  deemed  proper,  and  these 
rules  and  restrictions  are  obligatory  on  courts.''  This  is  true 
not  only  as  to  the  quantum  of  proof  necessary  to  authorize  the 
probate,  but  also  as  to  the  particulars  attending  the  execution. 
To  the  same  effect  is  the  decision  in  Succession  of  Armani,  43 
La.  Ann.  310,  26  Am.  St.  Rep.  183,  9  South.  50.  A  case  directly 
in  point  here  is  Succession  of  Robertson,  49  La.  Ann.  868,  62 
Am.  St.  Rep.  672,  21  South.  586.  The  document  under  consid- 
oration  was  written,  as  here,  on  a  letter-head  of  the  testator, 
having  the  words  "New  Orleans,''  and  the  figures  "189"  in 

print.     The  only   date  written   was   "Dec.   12,   2."    The 

court  affirmed  the  judgment  of  the  district  court  and  declared 


r 
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the  document  a  nullity.  Referring  to  a  provision  of  the  Civil 
Code  similar  to  our  own,  it  said:  ''Under  the  precise  language 
of  the  article,  the  date  is  one  of  the  essential  formalities  of  & 
holographic  testament.  The  nullity  is  declared  by  the  law 
itself.  It  has  been  decided  that  absence  or  uncertainty  of  the 
month  or  the  day  of  the  testament  is  cause  to  decree  it  nulL 
For  better  reason,  the  ruling  should  be  the  same  where  the 
year  is  not  stated  or  is  left  to  mere  conjecture.  The  'year*" 
printed  or  written  by  another  is  not  a  date  in  the  hand  of  the 
testator,  made  the  essential  of  a  valid  will.  The  law  enjoins  the 
date  on  two  grounds:  The  first,  the  most  essential,  is  in  order 
that  the  precise  date  the  testator  made  a  disposition  of  his  prop- 
erty may  be  known,  rendering  it  possible  to  determine  whether 
the  testator  had  the  capacity  of  giving  at  the  time  the  testament 
was  made.  The  second  ground  is  secondary;  if  there  are  two 
testaments,  it  should  be  manifest  which  is  the  last,  in  ease  of 
opposing  or  incompatible  disposition.  In  either  case  the  date 
written  by  the  testator  is  an  essential."  It  quotes  from  Lewis 
V.  Executors,  5  La.  396,  as  follows:  ''The  law,  in  its  anxiety  to 
guard  against  the  testator  being  circumvented  or  practiced  on, 
will  not  peroiit  a  testament  to  have  any  effect,  no  matter  how 
strong  the  moral  evidence  may  be  that  it  contains  truly  his  last 
disposition  of  his  property.  The  formality  (our  code  says) 
must  be  observed,  otherwise  the  testaments  are  null  and  void. 
•  •  •  Courts  of  justice  therefore  can  do  nothing  else  but 
inquire,  when  a  case  of  this  kind  arises,  whether  the  formalities 
have  been  pursued." 
We  agree  with   the  principle  of   the   decision  in  Estate  of 

»  

Plumel,  supra,  and  the  rule  as  announced  in  Svxxession  of  Rob- 
ertson, supra.  The  statute  is  clear  and  unmistakable  in  terms. 
This  court  has  no  power  to  disregard  it;  and,  as  well  said  by 
Judge  Penner,  in  Succession  of  Armant,  43  La.  Ann.  314,  26 
Am.  St.  Rep.  183,  9  South.  52:  "We  were  at  first  much  im- 
pressed with  the  clear  proof  made  that  the  deceased  intended 
this  paper  to  be  her  testament ;  but  there  is  no  more  doubt  that 
she  intended  the  invalid  nuncupative  codicil  to  be  her  testa- 
ment.   Yet,  as  the  latter  was  attested  by  women  who  are  in- 
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competent  testamentary  witnesses,  no  one  claims  its  validity; 
and  so,  if  the  holographic  will  is  not  signed  as  required  by  law^ 
her  intentions  cannot  save  it.  The  question  is  not  whether  she 
intended  this  paper  to  be  her  will,  but  whether  it  is  a  will 
clothed  with  the  form  of  law.  A  holographic  will,  like  every 
other  testament,  is  a  solemn  act.  It  matters  not  how  clearly  it 
conveys  the  last  wishes  of  the  decedent  If  it  is  not  clothed 
with  the  forms  prescribed,  it  is  null."  The  following  author- 
ities sustain  this  view:  Warwick  v.  Warwick,  86  Va.  596,  10 
S.  E.  843,  6  L.  R.  A.  775;  Baker  v.  Brawn,  83  Miss.  793,  36 
South.  539;  Scott  v.  Harkness,  6  Idaho,  736,  59  Pac.  556;  30 
Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  551.  But  it  is  useless  to 
multiply  authorities.  The  statute  declares  the  rule  itself  in 
unmistakable  terms.  It  may  well  be  said  that  such  a  will 
need  not  be  in  any  particular  form,  and  that  a  mistake  in  the 
date  will  not  invalidate  it ;  but  that  the  statutory  requirements, 
thus  plainly  expressed,  must  be  substantially  met,  is,  we  think, 
the  only  safe  rule. 

Counsel  for  defendant  cites,  also,  the  case  of  Barney  v.  Hayes, 
11  Mont.  99,  27  Pac.  384,  11  Mont.  571,  28  Am.  St.  Rep.  495, 
29  Pac.  282,  wherein  a  letter  was  admitted  to  probate  as  a 
codicil  to  a  will,  though  the  year  mentione^d  in  the  date  was 
"1880,"  instead  of  ''1890,"  the  year  in  which  it  Was  written. 
Since  the  letter  was  written,  dated  and  signed  entirely  in  the 
handwriting  of  the  testator,  it  was  upon  its  face  a  valid  testa- 
mentary paper,  so  far  as  its  form  was  concerned.  As  we  have 
already  stated,  it  may  be  that  a  mistake  in  the  date  does  not 
invalidate  the  instrument;  yet,  though  this  is  so,  the  case  of 
Barney  v.  Hayes  does  not  affect  the  point  at  issue.  Omitting 
the  figures  **190"  from  the  date,  the  instrument  before  us  is 
without  date,  and  is  therefore  invalid  as  a  will. 

The  judgment  of  the  district  court  is  affirmed. 

Affirmed. 

Mb.  Justice  Hollowat  concurs, 

Mb.  Justice  Smith  dissents. 

Rehearing  denied  January  22,  1910. 
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BROWN,  Appellant,  v.  WEINSTEIN,  Respondent. 

(No.  2,737.) 
(Submitted  December  15,  1909.    Decided  December  24,  1909.) 

[105  Pac.  730.] 

Default    Judgment  —  Setting    Aside  —  Discretion  —  Excusable 
Neglect. 

1.  Where,  from  the  showingr  made  on  a  motion  to  Bet  aside  a  de- 
fault judgment,  it  appeared  that  after  argument  on  a  motion  to 
quash  service  of  process  the  district  judge  had  suggested  to  defendant's 
counsel  personally  that  the  matter  be  submitted  to  his  successor  in 
office,  to  which  counsel  consented;  that  the  judge  also  stated  from 
the  bench  (whether  in  counsel's  presence  or  not  did  not  appear),  that 
the  motion  to  quash  would  be  decided  shortly;  and  that  unknown  to 
counsel  the  motion  had  been  overruled  and  default  entered,  the 
court  did  not  abuse  its  discretion  in  opening  the  default,  especially 
in  view  of  a  rule  of  court  which,  while  not  giving  counsel  an  abso- 
lute right  to  receive  notice  of  any  action  of  the  court,  might  well 
bave  led  him  to  believe  that  he  would  be  notified  of  the  overruling 
of  his  motion. 

Appeal  from  District  Court,  Lewis  and  Clark  County;  J. 
Miller  Smith,  Judge. 

Action  by  Eva  B.  Brown  against  Samuel  Weinstein.  From 
an  order  setting  aside  a  default  judgment,  plaintiff  appeals. 
Affirmed. 

Mr.  Henry  B.  Thompson  submitted  a  brief  and  argued  the 
cause  orally  in  behalf  of  Appellant. 

For  Respondent  there  was  a  brief  by  Messrs.  Walsh  cfe  Nolan, 
and  oral  argument  by  Mr.  C.  B.  Nolan. 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

On  the  ninth  day  of  February,  1907,  the  plaintiff  began  an 
action  in  the  district  court  of  Lewis  and  Clark  county  to  re- 
cover a  personal  judgment  against  the  defendant  for  the  sum 
of  $350.  Summons  was  issued  and  returned  unserved.  On  No- 
vember n,  1908,  an  alias  summons  was  issued,  and  personal 
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service  was  had  upon  the  defendant,  who  thereupon  entered 
a  special  appearance  by  counsel,  and  moved  to  quash  the  service 
for  the  reason  that  the  alias  summons  was  issued  more  than  a 
year  after  the  filing  of  the  complaint.  On  December  19,  1908, 
the  motion  waB  argued  by  counsel  for  both  parties  before  the 
Honorable  Thomas  C.  Bach,  one  of  the  judges  of  the  district 
court,  and  taken  under  advisement.  On  December  28,  1908,  the 
motion  was  overruled.  On  January  20,  1909,  the  default  of  the 
defendant  was  entered,  and  on  January  29,  1909,  judgment  was 
rendered  in  favor  of  the  plaintiff  for  the  amount  demanded  in 
the  complaint.  On  February  2,  1909,  the  defendant  filed  a  mo- 
tion to  set  aside  the  default  judgment  and  for  permission  to 
answer.  This  motion  was  granted,  and  plaintiff  has  appealed 
from  the  order. 

As  we  understand  the  record,  the  only  question  presented  is 
whether  the  court  below  abused  its  discretion  in  holding  that 
the  defendant  had  made  out  a  case  of  excusable  neglect  on  the 
part  of  his  counsel.  In  support  of  the  motion  the  latter,  C.  B. 
Nolan,  Esq.,  filed  his  affidavit,  in  which  he  set  forth  that  after 
the  motion  to  quash  the  service  of  summons  was  argued,  and 
before  it  was  decided,  Judge  Bach  "spoke  to  affiant,  and  in- 
quired as  to  whether  or  not  he  would  insist  upon  the  motions 
which  were  submitted  to  the  judge  being  determined  by  him 
before  going  out  of  office  on  the  first  Monday  in  January,  1909, 
and  suggested  in  that  connection  that,  as  these  matters  sub- 
mitted to  him  involved  legal  propositions,  and  as  the  cases  in 
which  the  matters  were  submitted  could  not  finally  be  deter- 
mined by  him,  it  was  proper  that  these  legal  propositions  should 
be  submitted  to  his  successor  who  should  finally  try  the  case; 
that  at  the  time  this  conversation  took  place  with  the  said  judge 
there  were  under  consideration  by  him  the  motion  heretofore 
referred  to,  as  well  as  other  motions,  and  from  the  conversa- 
tion this  affiant  believed  that  all  the  matters  then  being  consid- 
ered would  remain  undetermined,  and  would  again  be  sub- 
mitted to  the  successor  of  Judge  Bach;  that  affiant  was  in- 
formed for  the  first  time  on  or  about  the  twenty-eighth  day  of 
January,  1909,  that  a  default  had  been  entered,  and  that  the 
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motion  had  been  overruled  on  December  28;  that  under  the 
rules  of  the  court  notice  should  be  given  him  or  his  client  that 
the  motion  had  been  overruled,  but  no  such  notice  was  given."* 
The  rule  of  court  is  as  follows:  "VIII.  It  shall  be  the  duty  of 
the  clerk  within  twenty-four  hours  after  any  order  or  decision 
is  made  in  a  cause,  in  the  absence  of  counsel,  to  notify  the  counsel 
in  the  case  of  the  substance  of  the  order  by  mail.  This  rule  is 
only  intended,  however,  to  accommodate  counsel,  and  a  failure 
to  observe  the  same  shall  have  no  effect  upon  the  cause  in  which 
the  order  or  decision  is  made.'* 

On  the  part  of  the  plaintiff,  her  counsel,  Henry  R.  Thompson,. 
Esq.,  filed  an  affidavit,  in  which  he  set  forth  ''that  upon  the  con> 
elusion  of  the  argument  [of  the  motion  to  quash]  or  very  shortly 
before  its  conclusion,  Judge  Bach  spoke  to  Mr.  Nolan  and  in> 
quired  if  he  had  any  objection  to  certain  motions  then  pending^ 
in  other  actions  being  heard  by  his  successor,  stating  at  the  same 
time  that  other  matters  would  have  to  be  decided  in  relation  to 
the  several  cases,  to  which  Mr.  Nolan  replied  that  he'  had  no 
objection  and  would  perhaps  prefer  them  to  be  heard  by  Judge 
J.  Miller  Smitji  in  order  to  inform  him  of  the  nature  of  the 
cases  more  fully  than  might  otherwise  happen.  Affiant  further 
says  that  at  the  time  no  mention  was  made  of  the  disposition 
of  this  motion,  and  Judge  Bach  stated  from  the  bench,  in  this 
affiant's  presence,  that  he  would  render  his  decision  on  the  motion 
just  heard  in  a  few  days.*'  Charles  D.  Curtis,  the  court  bailiff, 
testified  orally  as  follows:  "I  remember,  and  am  positive,  that 
Judge  Bach  stated  distinctly  from  the  bench  that  he  would  take 
this  motion  under  advisement  and  render  his  decision  before  he 
went  off  the  bench." 

It  will  be  observed  that  Mr.  Nolan  states  that  his  conversation 
with  Judge  Bach  took  place  after  the  motion  came  on  for  hear- 
ing, and  the  affidavit  seems  to  indicate  that  it  was  had  with  the 
judge  personally,  although  the  testimony  of  Mr.  Thompson  and 
Mr.  Curtis  shows  that  the  subject  was  also  referred  to  while  the 
judge  was  upon  the  bench.  There  can  be  no  doubt  that  Judge 
Bach  stated  from  the  bench  that  he  would  decide  the  motion  re- 
ferred to  in  a  few  days  or  before  he  went  out  of  office,  but  it 
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does  not  appear  that  Mr.  Nolan  was  present  at  the  time.  The 
rule  referred  to  did  not  give  counsel  any  absolute  right  to  re- 
ceive notice.  It  was  framed  by  the  writer  of  this  opinion,  and 
was  only  intended,  as  its  phraseology  clearly  indicates,  to  accom- 
modate counsel.  But  the  rule  might  well  lead  Mr.  Nolan  to 
believe  that  he  would  receive  notice  when  his  motion  was  decided, 
and  may  properly  be  considered  by  the  court  in  determining 
whether  his  neglect  was,  under  all  the  circumstances,  excusable. 
In  the  case  of  Jones  v.  Jones,  37  Mont.  155,  94  Pac.  1056,  this 
court  said:  ''The  attorney  affirms  that  he  construed  the  lan- 
guage of  the  judge  to  mean  that  he  might  go  without  incurring 
any  risk,  and  we  can  see  how  the  judge  who  made  the  final  order 
might  well  give  counsel  credit  for  making  this  statement  in 
good  faith."  (See,  also,  Pengelly  v.  Peeler,  39  Mont.  26,  101 
Pac.  147.)  As  was  said  in  the  latter  case,  this  court  has  had 
occasion  to  consider  such  orders  so  often  that  the  principle  of 
law  involved  is  well  settled.  Every  case  must  be  decided  upon 
its  own  facts.  In  the  case  at  bar  Mr.  Nolan  declares  that  from 
the  conversation  with  Judge  Bach  he  believed  that  all  matters 
then  being  considered  would  remain  undecided,  and  would  be 
resubmitted  to  the  judge's  successor  in  office.  The  order  ap- 
pealed from  was  made  by  such  successor,  and  we  are  not  in- 
clined to  say  that  he  abused  that  sound  legal  discretion  with 
which  he  was  vested  in  determining  that  the  neglect  of  counsel 
to  inform  himself  of  the  order  of  the  court  was  excusable. 
The  order  appealed  from  is  affirmed. 

■ 

Afflrmed. 

Mb.  Chief  Justice  Bbantlt  and  Ms.  Justice  Houx)wat 
concur. 
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STATE  BX  REL.  LA  PRANCE   COPPER  CO.,  Relator,  v. 
DISTRICT  COURT  et  al.,  Respondents. 

(No.   2,815.) 
(Submitted  December  14,  1909.    Decided  December  24,  1909.) 

[105  Pac.  721.] 

Appeal — New  Trial — Dismissal — Power  of  Supreme  Court — 
Nonsuit — Remand  to  District  Court — Disposition  of  Cause — 
Mandamus — Discretion, 

Supreme  Court — ^New  Trial — Statutory  ProyisioiiB. 

1.  The  provision  of  section  6253,  Revised  Codes,  that  the  supreme 
court,  in  granting  a  n£w  trial,  must  in  its  decision  "pass  upon  and 
determine  all  the  questions  of  law  involved  in  the  case,  presented  upon 
such  appeal,  and  necessary  to  the  final  determination  of  the  case,"  ib 
not  binding  upon  that  court. 

Appeal — Nonsuit — How  Order  Reviewable. 

2.  The  question  presented  on  a  motion  for  nonsuit  is  one  of  law, 
and  an  adverse  ruling  thereon  may  be  reviewed  on  appeal  from  the 
judgment  as  well  as  on  appeal  from  an  order  denying  a  new  trial. 

Nonsuit — Dismissal  by  Supreme  Court — When. 

3.  Where  plaintiff  has  had  one  fair  opportunity  to  make  out  his  cause 
of  action,  but  failed  to  introduce  evidence  of  a  fact  material  to  re- 
covery, and  his  case  is  not  supplemented  by  defendant,  so  that  non- 
suit should  have  been  granted,  the  supreme  court  on  appeal  will 
dismiss  the  cause  with  a  view  to  putting  an  end  to  litigation. 

Same — Remand  to  District  Court — ^New  Trial — Dismissal — ^Discretion. 

4.  Where  the  supreme  court  had  reversed  a  judgment  in  favor  of 
plaintiff  because  he  had  failed  to  prove  a  fact  essential  to  recovery, 
and  remanded  the  cause  without  specific  direction  either  to  retry  or 
dismiss  it,  the  district  court  was  vested  with  a  legal  discretion  to 
take  such  action,  not  inconsistent  with  the  order  made,  as  seemed 
wise  and  proper  under  the  circumstances. 

Same — 'Mandanvas — ^Discretion. 

5.  Since  mandam%L8  will  not  issue  unless  relator  shows  a  clear,  legal 
right  to  have  a  particular  act  or  duty  performed  by  defendant,  and 
the  right  to  exercise  discretion  is  inconsistent  with  absolute  duty,  the 
district  court  may  not  be  coerced  by  writ  of  mandate  to  dismiss  a 
cause  under  the  circumstances  set  forth  in  paragraph  4  above. 

^Iandamus  by  the  state,  on  the  relation  of  the  La  France 
Copper  Company,  against  the  District  Court  of  the  Second 
Judicial  District  of  Silver  Bow  County  and  the  judge  thereof 
to  compel  such  court  and  judge  to  dismiss  an  action,  or  show 
cause  why  it  should  not  be  dismissed.  Demurrer  to  the  petition 
sustained,  and  proceedings  dismissed* 
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Mr.  Chas.  B.  Leonard,  and  Messrs,  Ounn  df  Bosch,  aubmitted 
a  brief  in  behalf  of  Relator.  Mr.  M.  8.  Ounn  argued  the  cause* 
orally. 

In  behalf  of  Respondents  there  was  a  brief  by  Messrs.  Breenf 
A  Hogevoll,  and  oral  argument  by  Mr.  8.  T,  Hogevoll. 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

At  some  time  during  the  year  1908  an  action  was  begun  in^ 
the  district  court  of  Silver  Bow  county  by  Sadie*  A.  Monson^ 
as  administratrix  of  the  estate  of  John  Monson,  deceased,  against 
the  La  France  Copper  Company,  the  above-named  relator,  to 
recover  damages  on  account  of  the  death  of  John  Monson,  her 
husband,  while  in  the  employ  of  the  relator  as  a  pumpman.  At 
the  close  of  plaintiff's  case,  the  defendant  interposed  a  motion 
for  a  nonsuit,  on  the  ground,  among  others,  that  the  evidence 
did  not  show  what  was  the  cause  of  Monson 's  death.  This 
motion  was  denied.  The  plaintiff  had  verdict  and  judgment. 
The  defendant  made  a  motion  for  a  new  trial,  which  was  over- 
ruled, whereupon  it  appealed  to  this  court  from  the  judgment 
and  order.  (See  Monson  v.  La  France  Copper  Co.,  39  Mont. 
50,  101  Pac.  243.)  This  court  on  appeal  considered  but  one 
question,  viz.,  whether  the  motion  for  a  nonsuit  should  have- 
been  granted.  It  was  held  that  it  should  have  been,  for  the 
reason  that  the  plaintiff's  evidence  failed  to  show  how  deceased 
came  to  his  death.  The  conclusion  and  mandate  of  this  court 
were  expressed  as  follows:  **The  court  [below]  was  in  error  in 
denying  the  motion  for  a  nonsuit.  This  conclusion  renders  it 
unnecessary  to  consider  other  grounds  of  the  motion  or  alleged 
errors  based  upon  the  refusal  of  the  court  to  submit  certain 
instructions.  The  judgment  and  order  are  reversed."  Upon 
the  remittitur  being  filed  in  the  district  court  of  Silver  Bow 
county,  the  cause  was  again  set  for  trial,  whereupon  the  relator 
objected  to  a  retrial,  and  moved  the  court  for  a  jud«rment  **  dis- 
missing said  action  in  compliance  with  the  mandate  of  the 
supreme  court.*'  The  objection  and  motion  were  overruled,  and 
the  relator  thereupon  sued  out  of  this  court  an  alternative  writ. 
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of  mandate  reqairing*  the  district  court  and  the  Honorable  John 
B.  McClernan,  a  judge  thereof,  to  either  dismiss  said  action  or 
show  cause  why  it  should  not  be  dismissed.  The  respondents 
have  filed  a  general  demurrer  to  the  petition.  The  matter  has 
been  argued,  and  submitted  for  decision. 

The  question  presented  is  somewhat  difficult  of  solution.  Sec- 
tion 6253,  Revised  Codes,  reads,  in  part,  as  follows:  **The  su- 
preme court  may  affirm,  reverse,  or  modify  any  judgment  or 
order  appealed  from,  and  may  direct  the  proper  judgment 
•or  order  to  be  entered,  or  direct  a  new  trial  or  further  proceed- 
ings to  be  had.  The  decision  of  the  court  must  be  given  in 
writing,  and  a  syllabus  thereof  must  be  prepared  by  the  court 
and  filed  with  the  opinion ;  and  in  giving  its  decision,  if  a  new 
trial  be  granted,  the  court  must  pass  upon  and  determine  all 
the  questions  of  law  involved  in  the  case,  presented  upon  such 
appeal,  and  necessary  to  the  final  determination  of  the  case." 
It  is  argued  for  the  relator  that,  as  no  new  trial  was  ordered, 
It  is  apparent  that  this  court  did  not  contemplate  that  another 
trial  should  be  had,  for  otherwise  it  would  have  passed  upon 
and  determined  all  questions  of  law  involved  in  the  case.  The 
truth  is,  however,  that  this  court  was  of  opinion,  and  properly 
fio,  that  there  was  no  necessity  for,  or  propriety  in,  determining 
other  questions  of  law  involved  in  a  record  which  disclosed 
that  the  plaintiff  had,  as  a  matter  of  law,  failed  to  make  out  a 
tukse  sufficient  to  go  to  the  jury,  because,  of  necessity,  in  case  of 
a  retrial  the  record  would  not  be  the  same,  and  different  ques- 
tions must  necessarily  arise.  We  confess,  also,  that  we  assumed 
that  the  plaintiff  had,  as  she  should  have  done,  introduced  all 
of  the  evidence  which  she  could  procure,  and  that  a  failure  to 
prove  so  vital  a  matter  as  the  cause  of  her  husband's  death  was 
<lue  to  inability  to  do  so,  rather  than  neglect  to  offer  evidence 
which  it  was  in  her  power  to  produce.  Any  other  conclusion 
would  be  a  reflection  upon  counsel,  which  we  should  be  loath 
to  indulge. 

While  it  has  been  customary  to  dispose  of  cases  substantially 
ss  indicated  in  section  6253,  supra,  the  latter  portion  of  that 
provision  of  the  code  is  not  binding  upon  this  court.    **The 
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legislature  can  no  more  require  this  court  to  state  the  reasons 
of  its  decisions  than  this  court  can  require,  for  the  validity 
of  the  statutes,  that  the  legislature  shall  accompany  them  with 
the  reasons  for  their  enactment.''  (Field,  J.,  in  Houston  v. 
Williams,  13  Cal.  24,  73  Am.  Dec.  565.) 

Again,  it  is  urged  by  counsel  for  the  relator  that  if  the  lower 
court  had  either  sustained  the  motion  for  a  nonsuit  or  directed 
a  verdict  for  the  defendant,  as  it  should  have  done,  the  judgment 
would  have  been  afSrmed  by  this  court,  and  such  affirmance 
would  have  ended  the  case.  There  is  considerable  force  in  this 
suggestion,  but  it  does  not  necessarily  solve  the  problem.  There 
can  be  no  doubt  that  the  question  presented  on  a  motion  for  a 
nonsuit  is  one  of  law  (Emerson  v.  Eldorado  Ditch  Co.,  18  Mont. 
247,  44  Pac.  969),  and  the  ruling  of  the  court  may  be  reviewed 
on  appeal  from  the  judgment  as  well  as  upon  appeal  from  an 
order  denying  a  new  trial.  We  think,  however,  that  this  court, 
in  determining  whether  dismissal  of  a  case  should  be  ordered, 
under  circumstances  similar  to  those  disclosed  here,  ought  not 
to  be  influenced  by  the  fact  that  the  defendant  has  also  appealed 
from  an  order  refusing  to  grant  a  new  trial.  We  are  of  opin- 
ion, however,  that  the  court  below  may  properly  take  that  fact 
into  consideration  in  cases  which  have  been  reversed  an^l  re- 
manded without  specific  directions  as  to  a  retrial. 

Another  argument  advanced  by  the  relator  is  that  it  ought 
not  to  suffer  prejudice  on  account  of  the  erroneous  action  of  the 
trial  court  in  refusing  to  grant  its  motions;  and  there  can  be 
no  doubt  that  in  theory  this  is  true,  especially  as  regards  its 
motion  for  a  directed  verdict.  But  this  court  is  not  always 
able  to  determine  from  the  record  whether  a  defendant  has 
suflfered  a  real  prejudice  because  of  the  fact  that  his  motion  for 
nonsuit  has  been  overruled.  His  evidence  may  have  cured  the 
defects  in  that  of  the  plaintiff.  (See  Yergy  v.  Helena  Light 
d'  Ry.  Co.,  39  Mont.  213,  102  Pac.  310 ;  T.  C.  Power  &  Bro.  v. 
Stocking,  26  Mont.  478,  68  Pac.  857;  Alderson  v.  Marshall,  7 
Mont.  288,  16  Pac.  576.)  On  appeal  from  a  judgment,  supple- 
mented by  a  bill  of  exceptions  incorporating  only  the  plaintiff's 
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case,  this  court  would  hesitate  to  say  that  a  final  disposition  of 
the  cause  would  be  proper.  Of  course,  if  the  plaintiff's  case 
shows  affirmatively  and  conclusively  that  he  has  no  cause  of 
action,  final  disposition  may  be  made  by  the  trial  court  or  by 
this  court;  as,  for  example,  if  the  plaintiff  confesses  that  some 
essential  precedent  condition  has  not  been  performed  by  him. 
The  case  of  Roach  v.  Butter,  ante,  p.  167,  is  illustrative  of  a 
situation  where  the  plaintiff  might  have  been  properly  and  per- 
manently nonsuited  if  his  own  testimony  had  clearly  disclosed 
the  fact  that  he  was  in  the  employ  of  some  one  otiier  than  the 
defendant.  But,  where  the  defect  in  the  plaintiff's  case  con- 
sists merely  in  an  omission  to  prove  an  allegation  which  may 
or  may  not  be  susceptible  of  proof,  the  case  is  altogether  differ- 
ent We  conclude,  therefore,  that  no  general  rule  may  be  laid 
down  to  determine  when  this  court  will,  upon  deciding  that  a 
plaintiff  should  have  been  nonsuited,  order  his  action  to  be  dis- 
missed. This  court  undoubtedly  has  the  power,  in  all  proper 
cases,  to  make  such  an  order;  and  in  future  the  authority  will 
be  exercised,  with  a  view  to  putting  an  end  to  litigation,  when 
the  parties  have  had  one  fair  opportunity  to  try  the  issue  be- 
tween them.  A  superficial  examination  of  the  reports  of  the 
decisions  of  this  court  leads  to  the  conclusion  that  heretofore 
the  practice  has  been  to  afford  the  parties  an  opportunity  to 
retry  all  reversed  causes  at  law.  We,  however,  believe  that  the 
practice  should  be  modified  in  this  regard.  No  reason  occuis 
to  us  why  a  plaintiff,  having  had  one  fair  opportunity  to  make 
out  his  cause  of  action,  should  be  accorded  the  privilege,  after 
the  defects  in  his  case  have  been  pointed  out  by  this  court,  of 
supplying  the  deficiency  by  evidence  which  presumptively  was 
not  in  existence  when  the  first  trial  was  had.  These  remaiks 
have  no  reference  to  the  case  of  Monson  against  the  relator, 
but  are  merely  made  by  way  of  argument.  Since  by  virtue  of 
the  provisions  of  sections  6792  and  7118,  Revised  Codes,  the  ex- 
ceptions of  both  parties  may  now  be  incorporated  in  the  record, 
the  party  prevailing  in  the  court  below  is  always  in  a  position 
to  inform  this  court  that  he  has  not  been  permitted  to  introduce 
all  of  his  evidence,  and  he  may  not  complain,  if  he  neglects  to 
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bring  the  fact  to  our  attention,  that  the  court  presumed  that 
no  competent  evidence  waa  rejected. 

When  a  judgment  for  the  plaintiff  is  reversed  for  error  in  re- 
fusing to  direct  a  verdict  for  the  defendant,  after  the  former 
has  had  full  opportunity  to  introduce  all  of  his  evidence,  and 
it  appears  that  his  case  is  not  supplemented  bj  the  defendant, 
we  apprehend  that,  even  in  actions  at  law,  the  instances  must 
be  rare  in  which  this  court  will  hereafter  feel  justified  in  refus- 
ing to  make  a  final  disposition  of  the  cause.  And,  on  like  prin- 
ciple, the  court  will  not  hesitate  to  order  a  judgment  for  the 
plaintiff  when  the  defendant's  ease,  as  made  in  the  court  below, 
no  prejudicial  error  having  been  committed  against  him,  shows 
that  he  has  no  defense  to  the  action. 

We  have  taken  the  opportunity  to  comment  thus  at  length 
upon  the  matters  presented  by  the  petition  of  the  relator,  for 
the  reason  that  we  believe  the  time  has  come  when  this  court 
should  exercise  its  undoubted  authority  to  take  the  initiative 
in  disposing  of  litigation  as  expeditiously  as  possible,  and  with 
the  least  expense  to  suitors.  So  far  as  we  are  advised,  the  point 
has  never  before  been  squarely  raised  and  argued  in  this  state. 

The  relator  asks  for  a  writ  of  mandate  to  compel  the  respond- 
ents to  dismiss  the  action  against  it,  but  its  prayer  cannot  be 
granted,  for  this  obvious  reason :  As  no  specific  direction  either 
to  retry  or  to  dismiss  was  contained  in  the  mandate  of  this 
court,  the  district  court  was  vested  with  a  legal  discretion  to 
take  such  action,  not  inconsistent  with  the  order  of  this  court, 
as  seemed  wise  and  proper  under  the  circumstances.  (3  Cyc. 
481.)  In  view  of  the  practice  heretofore  followed,  we  find  no 
abuse  of  discretion.  To  warrant  the  issuance  of  mandamus, 
the  relator  must  show  a  clear,  legal  right  to  have  a  particular 
act  or  duty  performed  by  the  defendant.  {State  ex  rel.  Breen 
V.  Toole,  Governor,  32  Mont.  4,  79  Pac.  403.)  The  right  to  ex- 
ercise discretion  is  inconsistent  with  the  idea  of  absolute  duty. 
The  district  court  did  not,  therefore,  owe  any  duty  to  dismiss 
the  action  against  the  relator,  and  cannot  be  coerced  by  man- 
damus. (State  ex  rel.  Lott  v.  District  Court,  33  Mont.  356, 
83  Pac.  597.)     We  prefer  to  base  our  decision  upon  the  ground 
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just  mentioned,  although  it  was  directly  held  by  the  supreme 
court  of  California  in  Stcen  v.  Hendy,  107  Cal.  54,  40  Pac.  386, 
a  case  apparently  identical  with  this,  that  the  effect  of  an  un- 
qualified reversal  is  to  remand  the  cause  for  a  new  trial. 

The  demurrer  to  the  petition  is  sustained,  and,  the  matter 
having  been  submitted  for  final  determination,  it  is  ordered  that 
the  proceedings  be,  and  they  are  hereby,  dismissed. 

Dismissed. 

Mr.  Chikp  Justice  Brantly  and  Mr.  Justice  Holix)Way 
concur. 


fi     ^t,      O'BRIEN,  Respondent,  v,  CORRA-ROCK  ISLAND  MIN.  CO., 

Appellant. 

(No.  2,746.) 
(Submitted  December  15,  1909.     Decided  December  24,  1909.) 

[105  Pac.  724.] 

Personal  Injuries — Master  and  Servant — Mines  and  Mining — 
Explosives  —  Negligence  —  Fellow-servants  —  Pleading — Evi- 
dence— Hearsay — Assumption  of  Risk — Instructions — Promul- 
gation and  Enforcement  of  Rules. 

Issues — Proof — Complaint — Amendment. 

1.  Where  evidence,  though  not  strictly  within  the  issues  made  by  the 
pleadings,  is  admitted  without  objection,  the  complaint  will  be  treated, 
on  appeal,  as  if  it  had  been  amended  so  as  to  make  its  admission 
proper.  , 

Personal  Injuries — Negligence  of  Fellow-servants — Pleading. 

2.  The  defense  that  a  personal  injury  was  brought  about  by  the  neg- 
ligence of  plaintiff's  fellow-servants  must  be  pleaded. 

Same — Mines — Explosions — Evidence — Hearsay. 

3.  Where  a  witness  in  an  action  to  recover  damages  for  the  death 
of  a  workman  in  a  mine,  alleged  to  have  been  caused  by  defendant 
company's  negligence  in  storing  a  large  quantity  of  explosives  in  the 
workings,  had  testified  that  he  had  seen  five  or  six  boxes  of  powder 
in  the  magazine  a  few  minutes  before  the  explosion^  and  that  two 
boxes  were  there  all  that  day,  that  he  had  himself  hauled  four 
boxes  there,  but  did  not  know  who  had  taken  them  off  the  car  and 
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put  them  in  the  magazine,  his  further  statement  that  "it  must  have 
Ijoen  the  loaders;  they  told  me  there  were  four  boxes/'  cannot  be 
said  to  have  rendered  his  testimony  that  he  hauled  four  boxes  to  the 
magazine  inadmissible  as  hearsay  as  depending  for  its  truth  or 
falsity  upon  the  veracity  of  the  loaders,  but  would  seem  to  have 
been  given  as  lending  emphasis  to  his  statement  rather  than  indicat- 
ing the  source  of  his  knowledge. 

Same — Mines — Duty  of  Master — Safe  Place  to  Work. 

4.  A  mining  company  must  use  reasonable  care  to  provide  its  em- 
ployees with  a  reasonably  safe  place  in  which  to  work,  due  regard 
being  had  to  the  nature  and  place  of  the  employment  and  the  agencies 
used  in  its  operations. 

Same — Mines — Safe  Place  to  Work — Jury  Question. 

5.  Held,  that  the  question  whether  defendant  mining  company,  under 
all  the  circumstances  disclosed  by  the  evidence,  exercised  reasonable 
care  to  provide  decedent  with  a  safe  place  in  which  to  work,  was 
one  for  the  jury  to  decide. 

Same — Mines — Explosions — Proximate  Cause — ^Liability  of  Master. 

6.  If  defendant  company  was  guilty  of  negligence  in  storing  dyna- 
mite in  dangerous  quantities  in  the  workings  of  its  mine,  and  knew 
or,  by  the  exercise  of  ordinary  care,  ought  to  have  known  that  caps 
(a  high  explosive)  were  being  kept  with  it,  and  but  for  such  negli- 
gence the  accident  would  not  have  occurred,  it  could  not  escape  lia- 
bility on  the  ground  that  there  was  not  any  evidence  as  to  the 
immediate  cause  of  the  explosion,  the  deceased  not  having  in  any 
manner  contributed  to  causing  it;  therefore  an  instruction  that  verdict 
should  be  for  defendant  in  case  the  jury  should  be  unable  to  find  such 
cause  was  properly  refused. 

Same — Fellow-servants — Liability  of  Master. 

7.  Under  the  conditions  set  forth  in  paragraph  6  above,  defendant 
would  be  liable  even  though  the  negligence  of  a  fellow-servant  of 
deceased  had  brought  about  the  explosion,  or  if  the  cause  thereof  could 
not  be  attributed  to  the  negligence  of  anyone. 

Same — Assumption  and  Appreciation  of  Risk — Improper  Instruction. 

8.  An  instruction  on  the  assumption  of  risk,  which  ignored  the  ele- 
ment of  appreciation  of  the  risk  by  decedent,  a  laborer  unaccustomed 
to  handling  explosives  and  whose  duties  did  not  call  him  near  a 
magazine  in  a  mine,  the  powder  stored  in  which  exploded  and  killed 
him  while  working  some  forty  feet  away,  was  properly  refused. 

Same — Master  and  Servant — Rules — Promulgation  and  Enforcement. 

9.  Defendant  company's  duty  toward  its  servants  was  not  fully  dis- 
charged by  the  mere  promulgation  of  a  rule  against  the  keeping  of 
dynamite  and  caps  together;  it  was  also  under  obligation  to  see  that 
the  rule  was  faithfully  obeyed. 

Same — Master  and  Servant — Rules — Enforcement — Jury  Question. 

10.  The  question  whether  defendant  mining  company  in  the  exercise 
of  ordinary  care  ought  to  have  known  that  its  rule  against  the  keep- 
ing of  powder  and  caps  together  was  not  being  observed,  was  one  for 
the  jury,  where  the  evidence  showed  that  for  a  month  or  more  prior 
to  an  explosion  by  which  plaintiff's  intestate  was  killed  there  had 
been  a  flagrant  disregard  of  such  rule. 

Appeal  from  District  Court,  Silver  Bow  County;  Qeo.  M. 
Bourquin,  Judge. 
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Action  by  John  T.  O'Brien,  as  administrator  of  Daniel 
O'Brien,  deceased,  against  the  Corra-Rock  Island  Mining  Com- 
pany and  others.  Prom  a  judgment  for  plaintijQE  against  de- 
fendant named,  and  from  an  order  denying  a  motion  for  new 
trial,  the  defendant  company  appeals.    Affirmed. 

Messrs.  Ounn  dk  Bosch,  and  Mr.  Chas.  R.  Leonard,  submitted 
a  brief  in  behalf  of  Appellant.  Mr.  Carl  Rasch  argued  the 
cause  orally. 

This  action  is  based  upon  the  alleged  negligence  of  the  de- 
fendant company  in  negligently  and  wrongfully  storing  and 
keeping  a  large  and  dangerous  quantity  of  dynamite  on  the 
1500-foot  level.  But  there  is  no  evidence  to  support  such  alle- 
gation, and  the  trial  court  should  have  directed  the  jury  to  re- 
turn a  verdict  for  defendant.  (Kleebauer  v.  Western  Fuse  df 
Ex.  Co.,  138  Cal.  497,  94  Am.  St.  Rep.  62,  71  Pac.  617,  60  L. 
R.  A.  381 ;  Tuckashinsky  v.  Lehigh  &  W.  Cool  Co.,  199  Pa.  515, 
49  Atl.  309;  Sowers  v.  McManus,  214  Pa.  244,  63  Atl.  601.) 

The  deceased  was  fully  aware  of  the  conditions  that  existed, 
and  he  must  be  held  to  have  assumed  the  risk  incident  to  work- 
ing in  the  place  he  did.  {Henderson  v.  Williams,  66  N.  H.  405, 
23  Atl.  366;  Murch  v.  Thomas  Nelson  Sons  A  Co.,  168  Mass. 
408,  47  N.  E.  111.) 

Obedience  to  the  rules  and  regulations  provided  by  the  master 
for  the  safety  of  his  employees  is  a  matter,  says  the  New  York 
court  of  appeals,  '*of  executive  detail  which  neither  the  cor- 
poration nor  any  general  agent  of  it  can  personally  oversee,  but 
as  to  which  employees  must  be  relied  upon."  {Rose  v.  Boston 
&  A.  R.  R.  Co.,  58  N.  Y.  217.) 

And  where  the  master  has  furnished  such  rules  as  may  be 
reasonably  essential  to  the  safety  of  his  employees,  '^he  has  dis- 
charged his  duty  to  them  in  that  respect,  and  they  assume  the 
hazard  of  the  observance  of  the  regulations  by  those  with  whom 
the  duty  rests  to  execute  them."  (Tully  v.  New  York  dt  T.  S. 
S.  Co.,  10  App.  Div.  463,  42  N.  Y.  Supp.  29,  32.)  If,  by  reason 
of  a  violation  of  such  rules  by  the  servants  of  the  defendant. 
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another  servant  is  injured,  the  master  is  not  liable.  (Spangler 
▼.  Baltimare  dt  0,  R.  Co.,  213  Pa.  320,  62  Atl.  919 ;  Denver  & 
B.  O.  R.  Co.  V.  Sipes,  23  Colo.  226,  47  Pac.  287 ;  Anderson  v. 
Daly  Min.  Co.,  16  Utah,  28,  60  Pac.  815;  Laughran  v.  Brewer, 
113  Ala.  509,  21  South.  415 ;  Grady  v.  Southern  By.  Co,,  92  Fed. 
491,  34  C.  C.  A.  494 ;  Denver  &  R.  0.  B.  Co.  v.  Sipes,  23  Colo. 
226,  47  Pac.  287.) 

There  is  no  evidence  whatsoever  how  the  explosion  occurred, 
and  the  jury  should  not  have  been  permitted  to  speculate  or 
conjecture  as  to  the  cause  which  brought  it  about.  {Sowers  v. 
McManus,  supra;  Olsen  v.  Montana  Ore  Pur.  Co.,  35  Mont. 
411,  89  Pac.  731,) 

Messrs.  Maury  d  Templeman,  for  Respondent,  submitted  a 
brief.    Oral  argument  by  Mr.  J.  L.  Templeman. 

A  higher  degree  of  care  and  vigilance  is  required  of  the 
master  in  dealing  with  a  dangerous  agency  than  in  the  ordinary 
affairs  of  life  or  business,  which  involve  little  or  no  risk  to 
persons  or  property.  {M<ither  v.  BiUston,  156  U.  S.  391,  15 
Sup.  Ct.  464,  39  L.  Ed.  464.) 

This  is  not  a  case  of  a  servant  killed  while  aiding  and  abet- 
ting his  master's  design,  but  a  case  of  a  servant  who  was  en- 
tirely guiltless  in  the  premises.  Had  we  even  the  case  of  the 
aiding  and  abetting  servant,  we  doubt  whether  any  court  would 
feel  like  taking  the  issues  from  the  jury,  where  the  violation 
of  the  master's  duty  was  so  flagrant.  In  this  connection,  the 
following  explosion  cases  are  appropriate:  Angel  v.  Jellico  Coal 
Co .  115  Ky.  728,  74  S.  W.  714 ;  Harp  v.  Cumberland  T.  &  T. 
Co.  (Ky.),  80  S.  W.  510;  Myrberg  v.  Baltimore  S.  M.  &  B.  Co., 
-25  Wash.  364,  65  Pac.  539. 

The  Kleebauer  and  Tuckashinsky  Cases,  cited  by  appellant, 
have  no  application  to  the  present  case.  They  deal  exclusively 
with  the  law  relative  to  the  keeping  and  storing  of  explosives  as 
a  nuisance,  while  our  case  has  to  do  with  the  law  of  master 
and  servant.  Should,  however,  the  court  consider  such  cases 
in  any  manner  applicable  to  this  appeal,  we  then  ask  for  a  con- 
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sideration  of  the  recent  Pennsylvania  case,  Derry  Coal  &  Coke 
Co,  V.  Kerbaugh,  222  Pa.  448,  71  Atl.  915. 

It  is  only  when  there  is  no  question  of  the  primal  duty  of  the 
master  to  have  constant  care  to  keep  his  servant  provided  with 
a  reasonably  safe  place  in  which  to  work,  that  he  can  safely 
say:  **The  accident  would  not  have  happened  had  not  my  rea- 
sonable rule  been  broken.  Its  breach  was  the  proximate  cause 
of  the  accident.  I  had  done  all  things  to  the  full  required  of 
me  by  the  law,  and  am  therefore  not  responsible  for  the  killing 
or  maiming  of  one  servant  by  another,  immediately  occasioned 
by  the  infraction  of  one  of  my  rules."  This  is  the  theory  under- 
lying the  decision  in  the  Sipes  Case,  as  well  as  all  cases  cited  by 
the  appellant  in  this  behalf.  We  have  yet  to  find  a  case  where 
the  breach  of  a  rule  absolved  the  master  from  a  breach  of  any 
primary  and  absolute  duty. 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

This  is  an  action  for  damages  resulting  from  the  death  of 
Daniel  O'Brien.  The  complaint,  after  setting  forth  the  fact  of 
O'Brien's  death,  the  appointment  of  the  plaintiff  as  adminis- 
trator of  his  estate,  alleges:  That  during  the  lifetime  of  O'Brien 
he  had  contributed  to  the  support  of  his  mother  and  other  rela- 
tives; that  on  May  12,  1905,  he  was  employed  by  the  defend- 
ants Corra-Rock  Island  Mining  Company,  Jame^  Neill,  and 
Alfred  Frank  as  a  miner  and  was  working  on  the  1,500-foot  level 
of  the  Corra  mine ;  that  on  that  day  and  on  the  1,500-foot  leveU 
and  about  forty  feet  from  where  O'Brien  was  working  by  direc- 
tion of  the  defendants,  **the  defendants  had  negligently  and 
wrongfully  stored  and  were  keeping  negligently  a  large  and 
dangerous  quantity  of  dynamite,  to-wit,  about  five  hundred 
(500  lbs.)  pounds.  That  on  said  day,  while  the  defendants 
knew  that  they  were  negligently  storing  and  keeping  the  said 
dynamite  in  said  large  and  dangerous  quantity  on  said  level 
in  said  mine,  the  same  exploded  and  killed  said  Daniel  O'Brien. 
That  the  death  of  the  said  Daniel  O'Brien  was  caused  proxi- 
mately by  the  said  defendants  having  thus  stored  negligently  the 
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said  large  and  dangerous  quantity  of  dynamite. "  The  complaint 
then  alleges  that  during  his  lifetime  O'Brien  was  a  sober,  in* 
dustrious  and  frugal  man,  twenty-five  years  of  age,  capable  of 
earning,  and  actually  earning,  $3.50  per  day  as  a  miner,  and  by 
reason  of  his  death  his  estate  and  dependent  relatives  have  been 
damaged  in  the  sum  of  $10,000,  for  which  amount  judgment  was 
demanded. 

Apparently  there  was  not  any  service  of  process  upon  defend- 
ant Neill.  The  mining  company  and  Alfred  Frank  filed  an  an- 
swer, in  which  the  death  of  O'Brien,  while  employed  by  the 
mining  company  and  as  the  result  of  an  explosion  of  dynamite 
on  the  1,500-foot  level  of  the  Corra  mine,  is  admitted.  The  an- 
swer also  admits  the  corporate  existence  of  the  defendant  com- 
pany and  the  representative  capacity  of  the  plaintiff,  but  denies 
that  O'Brien  was  employed  by,  or  was  in  the  employment  of,  the 
defendant  Frank.  There  is  then  a  general  denial  of  all  the 
allegations  of  the  complaint  not  specifically  admitted  or  denied, 
and  pleas  of  contributory  negligence  and  assumption  of  risk. 
The  allegations  of  these  special  pleas  were  put  in  issue  by  a  re- 
ply. The  cause  was  tried  to  the  court  sitting  with  a  jury.  At 
the  conclusion  of  plaintiff's  case  the  defendant  Frank  inter- 
posed a  motion  for  a  nonsuit  as  to  himself,  and  the  motion  was 
granted.  A  like  motion  made  on  behalf  of  the  defendant  min- 
ing company  was  overruled,  and  that  company  then  introduced 
its  evidence.  When  the  evidence  was  concluded,  the  defendant 
mining  company  moved  the  court  for  a  directed  verdict,  which 
motion  was  denied.  The  jury  returned  a  verdict  in  favor  of  the 
plaintiff  and  against  the  defendant  mining  company,  and  from 
the  judgment  rendered  thereon  and  entered,  and  from  an  order 
denying  it  a  new  trial,  that  defendant  appealed.  The  specifi- 
cations of  error  relate  to  the  refusal  of  the  trial  court  to  grant 
the  mining  company's  motion  for  a  nonsuit,  its  motion  for  a 
directed  verdict,  and  its  requests  for  certain  instructions. 

From  the  entire  record  certain  facts  are  gathered — facts  about 
which  there  is  not  any  dispute,  and  some  of  which  are  useful 
only  to  illustrate  the  situation  at  the  time  of  the  accident.  Ex- 
tensive mining  operations  were  carried  on  in  the  Corra  mine. 
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On  the  1,200-foot  level  there  was  a  powder  magazine  from  which 
explosives  were  distributed  to  the  different  levels.  At  the  1,500- 
foot  level  a  station  had  been  cut,  and  from  this  a  cross-cut  had 
been  run  for  800  feet  or  more  until  the  vein  was  intersected; 
and  then  from  the  point  of  intersection  there  was  drifting  on  the 
vein  east  and  west,  and  many  men  were  employed  in  the  work. 
To  the  east  there  were  ten  or  eleven  floors  in  the  stopes,  and  on 
the  fifth  floor  Daniel  O'Brien  was  working  as  a  shoveler.  A 
month  or  more  before  the  accident  the  defendant  had  constructed 
a  sort  of  improvised  magazine,  called  by  the  miners  the  '^new 
magazine,"  on  the  sill  floor  in  the  east  drift,  by  placing  shelving 
upon  which  boxes  of  dynamite  were  stored.  Caps  were  also 
distributed  from  the  magazine  on  the  1,200-foot  level.  The 
dynamite  and  caps  were  taken  to  the  different  levels  in  the 
original  packages — ^the  caps  in  tin  boxes  containing  about  100 
<3aps  each,  the  dynamite  in  fifty-pound  wooden  boxes,  each  con- 
taining about  100  sticks  of  dynamite.  It  was  a  rule  in  the 
mine  that  dynamite  and  caps  were  not  to  be  stored  together. 
Prior  to  the  time  the  new  magazine  was  placed  in  this  east 
•drift,  it  had  been  located  at  or  near  the  station  on  tiie  same 
level,  and  from  800  to  1000  feet  from  where  the  men  were  at 
work.  Apparently  the  work  on  the  sill  floor  was  advanced  suf- 
ficiently and  this  new  magazine  so  located  that  O'Brien's  place 
•of  work  on  the  fifth  floor  was  almost  directly  above  and  some 
forty  feet  from  the  magazine.  Machine  drills  were  employed, 
and  five  or  six  sticks  of  dynamite  were  placed  in  each  hole  for 
blasting.  The  day  shift  on  the  1,500-foot  level  went  off  work  at 
4  o'clock  in  the  afternoon.  The  machinemen  working  east  and 
those  working  west  of  the  point  of  intersection  completed  their 
drilling  about  3  P.  M.,  procured  dynamite  from  the  new  maga- 
zine, and  also  procured  fuse  and  caps,  charged  the  holes  by 
about  3 :45,  and  blasted  immediately  before  quitting  work.  At 
noon  the  men  took  thirty  minutes  for  luncheon,  and  for  some 
time,  including  the  day  of  the  accident,  O'Brien  and  some  of 
his  fellow-workmen  had  eaten  luncheon  on  the  sill  floor  and 
within  a  few  feet  of  this  new  magazine ;  and  some  of  these  men 
si  least  knew  that  dynamite  was  kept  there.    On  May  12,  at 
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about  3  P.  M.,  the  machinemen  had  completed  drilling,  and  some 
of  them  had  come  to  the  new  magazine  for  explosives.  At  this 
point  there  is  a  break  in  the  story  which  the  record  relates. 
Soon  afterward  there  was  a  terrific  explosion,  and  seven  men, 
including  O'Brien,  were  killed,  four  of  these  being  in  the  stopcs 
at  the  time.  The  force  of  the  explosion  was  so  great  that  minin'x 
timbers  from  twenty-two  to  twenty-four  inches  in  diameter 
were  broken  in  two,  heavy  T-rails  were  torn  from  the  tracks  and 
twisted  out  of  shape,  the  air-pipes  were  destroyed,  the  head  and 
limbs  were  torn  from  each  of  two  human  bodies,  and  the  entire 
body  of  one  miner  literally  blown  to  pieces.  It  is  admitted  that 
O'Brien  was  earning  $3.50  per  day,  and  there  is  not  any  dis- 
pute in  the  evidence  that  he  was  a  strong,  sober,  and  industrious 
man,  twenty-five  years  of  age,  with  an  expectancy  of  life  of 
thirty-eight  and  eighty-one  hundredths  years;  that  his  mother, 
a  woman  of  fifty-eight  years  of  age,  had  a  pecuniary  interest  in 
his  life;  and  that  she  had  an  expectancy  of  approximately  six- 
teen years. 

In  addition  to  such  of  the  foregoing  facts  as  were  testified 
to  by  his  witnesses,  the  plaintiff  relied  for  recovery  upon  thi^ 
evidence  given  by  Frank  D.  Melville,  a  timberman,  and  Wilfred 
Bussell,  a  mule  driver,  each  employed  at  the  1,500-foot  level  at 
the  time  the  explosion  occurred.  Melville  testified  that  on  the 
morning  of  May  12  he  noticed  three  boxes  of  dynamite  in  the 
new  magazine;  that  there  were  two,  three,  or  four  boxes  stored 
there  all  the  time — ^**I  don't  think  there  were  ever  less  than 
three  or  four  boxes  stored  there" — ^that  on  the  morning  of  May 
12  he  also  noticed  an  old  powder-box  containing  a  quantity  of 
caps  in  this  magazine  with  the  dynamite ;  that  it  was  the  custom 
of  the  defendant  company  to  send  to  the  new  magazine  at  one 
time  dynamite  in  quantity  sufficient  for  the  day  and  night  shifts; 
that  there  were  four  machine  drills  at  work  in  the  stopes  east  of 
the  point  of  intersection  of  the  cross-cut  and  vein;  that  he  did 
not  know  how  many  machines  were  employed  west  of  that  point, 
but  he  thought  more  men  were  employed  there  than  in  the 
east  stopes ;  that  the  powder  supply  in  the  new  magazine  was  for 
the  miners  in  the  west  stopes  as  well  as  those  in  the  east  stopes. 
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where  he  worked ;  that  at  noon  on  May  12  he  ate  his  luncheon 
with  O'Brien  and  others  near  this  new  magazine,  and  condi- 
tions there  then  appeared  to  him  to  be  the  same  as  they  were 
in  the  morning  when  he  noticed  the  three  boxes  of  dynamite 
stored  there;  that  he  did  not  notice  the  caps  at  noon.  **Xo; 
but  they  were  always  in  there  before.  I  suppose  they  were 
there.  •  •  •  The  caps  and  fuse  were  always  there.  The 
condition  existed  there  of  keeping  that  dynamite  with  those 
caps  in  the  same  place  from  the  time  the  magazine  was  moved 
in  there,  I  believe."  That  usually  after  the  powder-boxes  were 
emptied  of  dynamite  they  were  broken  up,  and,  while  there  may 
have  been  empty  boxes  there  on  May  12,  he  did  not  believe  there 
were  any.  This  witness  was  within  sixty  or  sixty-five  feet  of 
the  new  magazine  at  the  time  of  the  explosion,  and  knew  the 
extent  of  the  damage  done  by  it.  He  also  testified  that  in  the 
ordinary  course  of  O'Brien's  employment  he  would  go  to  his 
work  on  the  upper  floor  by  a  manway,  which  was  twenty  feet 
or  more  from  the  new  magazine,  and  would  not  pass  by  or  nearer 
than  twenty  feet  of  it,  and  that  there  was  not  any  covering  over 
this  new  magazine. 

Russell  testified  that  six  op  seven  minutes  before  the  explo- 
sion he  noticed  five  or  six  boxes  of  dynamite  in  the  new  maga- 
zine; that  the  powder  and  caps  were  kept  in  the  same  place  in 
the  new  magazine ;  that  there  were  two  boxes  of  powder  there  all 
that  day ;  that  he  hauled  four  more  boxes  to  that  magazine  after 
noon  on  the  day  of  the  explosion;  that  during  the  day  powder 
sufiicient  for  both  the  day  and  night  shifts  was  stored  in  the  new 
magazine;  that  he  saw  some  caps  at  the  place  where  the  powder 
was  kept,  a  couple  of  handsful — **they  generally  had  a  couple 
or  three  boxes — 200  or  300  caps";  that  these  caps  were  brought 
down  in  the  original  tin  boxes  and  emptied  into  powder-boxes; 
that  on  the  afternoon  of  May  12  he  saw  the  powderman  at  the 
new  magazine  picking  small  particles  of  rocks  from  among  the 
caps  there  in  the  old  powder-box ;  that  there  was  not  any  cover- 
ing over  this  new  magazine;  that  it  was  possible  for  these  caps 
to  be  exploded  by  rocks  falling  upon  them;  that  caps  exploded 
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more  easily  than  dynamite,  and,  if  caps  exploded  near  the 
dynamite,  the  latter  would  be  exploded. 

The  motion  for  a  nonsuit  in  favor  of  the  defendant  company 
is  as  follows:  **We  also  move  for  a  nonsuit  as  to  the  defendant 
Corra-Rock  Island  Company  for  the  reason  that  there  is  no 
evidence  sustaining  the  allegations  of  the  complaint  as  to  the 
proximate  cause  of  the  injury.  There  is  no  evidence  here  that 
the  proximate  cause  of  the  injury  was  the  storage  or  keeping  of 
powder  in  a  negligent  or  any  other  manner.  The  evidence 
shows  that  powder  was  kept  on  the  1,500-foot  level,  or  was  there 
at  the  time  of  the  accident,  and  was  kept  there  for  temporary 
purposes  to  meet  the  requirements  of  the  miners  who  were  work- 
ing on  the  levels  and  in  the  stopes. ' ' 

The  evidence  of  the  mining  company,  so  far  as  it  tended  to 
establish  a  defense  or  to  contradict  that  produced  by  the  plain- 
tiff's witnesses,  is,  in  substance,  as  follows: 

Coats,  who  was  the  powderman  on  the  1,500-foot  level  at  the 
time  of  the  explosion,  testified  that  just  before  noon  on  May  12 
he  was  at  the  new  magazine,  and  there  were  only  a  few  sticks  of 
dynamite  there  then,  not  as  much  as  one  full  box;  that  two 
boxes  were  taken  there  about  2  o'clock  in  the  afternoon;  that 
the  caps  were  kept  fifty  feet  or  more  from  the  powder ;  that  he 
did  not  see  any  caps  near  the  powder  on  that  day ;  that  he  never 
knew  of  caps  and  powder  being  kept  together;  that  he  did  not 
recollect  of  picking  particles  of  rock  from  among  the  caps  upon 
the  day  of  the  explosion,  and  is  certain  that  he  did  not  do  so. 

Shea,  who  was  day  shift  boss  at  the  time  of  the  explosion,  tes- 
tified that  on  that  day  he  noticed  a  few  boxes  of  powder  in  the 
new  magazine;  that  he  saw  two  boxes  sent  in  there  that  day; 
that  the  caps  were  kept  seventy  feet  away  from  the  powder; 
that  he  never  noticed  caps  kept  with  the  powder ;  that  he  seldom 
went  to  the  new  magazine;  that  it  was  the  duty  of  the  powder- 
man  to  supply  powder  and  caps ;  that  two  boxes  of  powder  were 
necessary  for  one  round  of  blasts;  that  they  never  kept  in  the 
new  magazine  any  more  powder  than  was  necessary  for  the 
immediate  necessity  of  one  shift  then  at  work;  that  this  new 
magazine  was  moved  from  its  position  near  the  station  to  this 
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east  drift  in  order  to  make  room  for  a  stable,  and  that  this  neir 
magazine  was  covered.  On  cross-examination  he  said:  '^I  spoke- 
about  a  magazine  on  the  1,200-foot  level.  That  is  the  one  that 
Coats  would  get  the  powder  from.  Don't  know  how  much  he 
would  take  down  every  day,  or  how  often  he  would  take  it 
down.  There  was  nothing  in  my  line  of  duty  to  call  my  atten> 
tion  to  that.'' 

Barry,  who  was  night  shift-boss  and  worked  until  2  or  2:30 
A.  M.  of  the  day  of  the  explosion,  testified  that  there  was  not 
much  powder  left  in  the  new  magazine  when  he  quit  work,  there 
might  have  been  a  few  sticks,  but  they  were  generally  short  of 
powder;  that  the  caps  were  kept  from  fifty  to  seventy-five  feet 
from  the  powder;  that  he  never  found  powder  and  caps  together, 
and  never  knew  of  the  rule  against  keeping  them  together  having 
been  violated  in  the  Corra  mine.  He  did  not  know  anything  of 
the  conditions  when  the  day  shift  went  to  work. 

Alfred  Frank,  a  mining  engineer,  who  had  general  super- 
vision of  the  work  in  the  Corra  mine  at  the  time  of  the  disaster,, 
testified  that  he  went  through  the  workings  about  once  a  week ; 
that  he  never  knew  of  the  rule  against  keeping  powder  and 
caps  together  having  been  violated  in  the  Corra  mine;  that,  if 
there  had  been  such  a  violation,  he  would  have  noticed  it;  that 
he  knew  they  were  not  kept  together ;  that  there  were  frequently 
empty  powder  boxes  about  the  new  magazine.  In  his  opinion 
there  was  in  fact  an  explosion  at  each  of  two  different  places, 
about  twenty  feet  apart,  one  at  the  new  magazine  and  one  at 
the  manway. 

There  is  not  any  contention  made  that  the  evidence  which 
tended  to  show  that  the  caps  and  powder  were  kept  together  was 
not  within  the  issues  made  by  the  pleadings.  Counsel  for  ap- 
pellant do  not  urge  the  admission  of  that  evidence  as  error,  and 
cannot  do  so,  for  the  evidence  was  admitted  without  objection,, 
and  the  complaint  will  now  be  treated  as  if  it  had  been  amended 
to  admit  the  introduction  of  that  evidence,  and  the  first  sen- 
tence in  the  motion  for  a  nonsuit  above  may  be  disregarded. 
There  is  a  substantial  conflict  in  the  evidence  as  to  whether 
the  powder  and  caps  in  fact  were  kept  together ;  but  counsel  for 
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appellant  insist  that,  if  they  were,  that  dangerous  situation  was 
brought  about  by  the  wrongful  acts  of  the  miners,  who  were 
fellow-servants  of  Daniel  OTBrien.  But  this  contention  fails  by 
reason  of  the  fact  that  the  mining  company  did  not  in  its  answer 
plead  the  negligence  of  OTBrien's  fellow-servants,  and  therefore 
its  requested  instructions  Nos.  2,  5,  and  9  were  properly  refused.. 
In  Longpre  v.  Big  Blackfoot  MUling  Co.,  38  Mont.  99,  99  Pac. 
131,  this  court  said:  *'A  like  contention  is  made  that  the  evi- 
dence conclusively  shows  that  the  injury  was  the  result  of  the 
negligence  of  the  helper,  a  fellow-servant.  This  defense  is  of 
the  same  nature  as  that  of  assumption  of  risk.  It  is  based  upon 
the  principle  that  one  entering  upon  the  service  of  another  as- 
sumes the  ordinary  risks  of  the  employment,  among  which  is 
included  the  risk  of  injuries  caused  by  the  negligence  of  fellow- 
servants.  [Citing  authorities.]  It  must  logically  follow,  then, 
that  in  those  jurisdictions,  as  in  Montana,  where  the  rule  has 
been  adopted  that  the  defenses  of  contributory  negligence  and 
assumption  of  risk  must  be  availed  of,  if  at  all,  by  special  alle- 
gation, the  defendant  must  in  like  manner  avail  himself  of  the 
defense  that  the  negligence  charged  was  that  of  a  fellow-ser- 
vant    [Citing  cases.] '' 

But  it  is  earnestly  urged  that  the  evidence  is  insu£9cient  to 
support  the  allegation  of  the  complaint  that  the  defendant  negli- 
gently kept  a  lai^e  and  dangerous  quantity  of  dynamite  in  prox- 
imity to  the  place  where  O'Brien  was  required  to  work.  It  is 
said  that  the  testimony  of  the  witness  Melville  upon  that  point 
is  not  entitled  to  serious  consideration,  for  the  reason  that, 
while  on  direct  examination  he  testified  that  he  saw  three  boxes 
of  dynamite  in  the  new  magazine  in  the  morning  and  at  noon 
of  May  12,  on:  cross-examination  he  was  forced  to  admit  that 
he  did  not  examine  the  boxes,  and,  so  far  as  he  actually  knew,, 
they  may  have  been  empty.  The  testimony  may  or  may  not 
have  been  entitled  to  very  great  weight;  but  we  are  not  pre- 
pared to  say  that  it  does  not  have  any  evidentiary  value  what- 
ever. On  his  direct  examination  this  witness  said:  '^I  saw  three 
boxes  of  powder  stored  in  that  magazine  on  the  morning  before 
O'Brien  was  killed."    On  cross-examination  he  said:  '^As  I 
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went  there  this  particular  morning  and  hung  up  my  bucket,  I 
noticed  three  boxes  of  dynamite.''  And  again,  in  answer  to  a 
question,  he  said:  **Yes,  sir;  I  know  that  for  a  fact  that  there 
were  three  boxes  of  powder  there  that  morning.  There  was 
always  a  kind  of  a  certainty  as  to  how  much  powder  was  stored 
there — all  the  way  from  three  to  four  or  five  boxes."  And 
again:  **I  hung  my  bucket  up  there  on  the  morning  of  the  11th 
of  May  also.  I  would  not  say  how  many  boxes  of  powder  were 
there  at  that  time.  There  may  have  been  four  or  five,  but  there 
was  in  the  neighborhood  of  two  or  three  or  four  all  the  time. 
I  don't  think  there  were  ever  less  than  three  or  four  boxes 
stored  there."  Further  on  the  witness  said:  **I  had  no  occasion 
to  make  any  examination  of  the  powder  boxes  that  I  saw  piled 
up  there  on  that  day.  I  could  not  say  how  much  powder  was 
In  them.  The  tops  of  the  three  boxes  were  closed,  and  the  boxes 
are  labeled:  *  Dangerous,  high  explosives.'  They  might  have 
been  empty  for  all  I  know."  Again,  he  said:  **They  did  not 
leave  empty  boxes  in  there."  On  his  redirect  examination  he 
testified  that  the  boxes  did  not  appear  to  have  been  opened,  so 
far  as  he  could  see.  On  recross-examination  he  ag^in  said: 
*"* There  were  three  boxes  of  dynamite  there  at  noon."  We  think 
it  was  for  the  jury  to  determine  the  weight  to  be  given  to  this 
testimony. 

Next  it  is  insisted  that  the  evidence  given  by  the  witness 
Russell  was  hearsay.  During  the  course  of  his  examination  he 
said:  ''I  hauled  four  boxes  of  powder  that  day  a  little  after 
dinner.  Did  not  put  them  on  or  take  them  off  of  the  cars.  We 
had  loaders  and  timbers.  I  don't  know  who  put  the  powder  in. 
It  must  have  been  the  loaders.  They  told  me  there  were  four 
boxes."  Further  on  he  testified:  **I  did  not  put  the  four  boxes 
in ;  just  brought  them  in  to  the  cars,  and  they  were  run  in,  but 
I  don't  know  who  took  them  off.  All  I  did  was  to  bring  the 
powder-boxes  in  the  cars.  I  knew  where  it  was  going.  It  was 
right  after  dinner  that  I  took  in  four  boxes  of  powder."  On 
<;ross-examination  he  said:  **0n  the  I2th  of  May,  a  little  after 
noon.  I  hauled  four  boxes  of  powder  to  the  end  of  the  drift. 
^    *    *    I  got  these  four  boxes  at  the  station,  and  took  them 
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to  the  magazine  on  the  east  side."  In  view  of  other  testimony 
^iven  hy  this  witness  that  he  saw  five  or  six  hoxes  of  powder  at 
the  new  magazine  a  few  minutes  before  the  explosion,  that  two 
boxes  were  there  all  that  day,  we  cannot  say  that  his  statement 
that  he  hauled  four  boxes  in  the  afternoon  depended  for"  its 
truth  or  falsity  upon  the  veracity  of  the  loaders;  in  other 
words,  it  would  seem  that  his  statement  that  the  loaders  told 
him  there  were  four  boxes  was  made  by  way  of  giving  emphasis 
to  his  testimony  rather  than  indicating  the  source  of  his  knowl- 
edge. 

Assuming,  then,  as  we  do,  that  there  was  some  evidentiary 
yalue  to  the  testimony  of  witnesses  Melville  and  Russell,  and 
that  its  weight  was  for  the  jury  to  determine,  we  are  confronted 
with  the  question :  Is  the  evidence  given  by  these  witnesses,  sup- 
plemented by  the  facts  which  are  not  disputed,  sufficient  to 
^o  to  the  jury  to  prove,  or  tend  to  prove,  the  negligence  of  the 
defendant  company?  The  measure  of  the  master's  liability  to 
his  servant  in  a  case  of  this  character  is  to  use  reasonable  care 
to  provide  the  servant  with  a  reasonably  safe  place  in  which 
to  work,  due  regard  being  had  to  the  nature  and  place  of  the 
employment  and  the  agencies  actually  used.  (Reino  v.  Man- 
iana  Mineral  Land  Dev.  Co.,  38  Mont.  291,  99  Pac.  653 ;  Ander- 
son V.  Northern  Pac,  Ry.  Co.,  34  Mont.  181,  85  Pac.  884 ;  Longpre 
V.  Big  Blackfoot  Milling  Co,,  above;  Hill  v.  Nelson  Coal  Co,, 
40  Mont.  1,  104  Pac.  876.) 

Counsel  for  appellant  company  cite  Sowers  v.  McManus,  214 
Pa.  244,  63  Atl.  601.  We  agree  fully  with  the  doctrine  an- 
nounced in  that  case,  that:  ''As  the  mere  possession  of  d3aiamite 
to  be  used  for  a  lawful  purpose  is  neither  unlawful  nor  negli- 
gent, where  one  is  injured  by  the  explosion  of  it  when  stored, 
the  burden  rests  upon  him,  as  in  other  cases  of  negligence,  of 
proving  either  the  specific  act  or  negligence  that  caused  the 
•explosion,  or  such  circumstances  surrounding  it  as  would  jus- 
tify the  inference  that  the  degree  of  care  required  by  the  law 
had  not  been  observed."  In  that  case  it  was  charged  that  the 
•defendant  company  was  negligent  in  storing  a  large  quantity 
of  dynamite  near  the  plaintiff's  premises.    There  was  but  a 
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single  witness  called  to  support  the  allegaticas  of  plaintiff's 
complaint,  and,  as  the  court  says:  ''This  witness  testified  to 
nothing  more  than  that  dynamite  had  'possibly'  been  kept  in 
a  shanty;  that  in  the  morning,  about  two  hours  before  the  ex- 
pltsion,  he  saw  a  few  pieces  of  what  he  supposed  was  dynamite 
lying  on  the  ground  near  a  fire  which  an  employee  of  the  de- 
fendant had  built  near  the  shanty.  If  dynamite  had  been 
stored  in  the  shanty  or  elsewhere,  he  could  not  say  in  what 
quantities.  In  short,  he  did  not  attempt  to  testify  that  defend- 
ant had  any  quantity  of  dynamite  stored  anywhere,  and  there  is 
nothing  to  show  that,  if  the  few  pieces  that  he  saw  near  the 
fire  were  dynamite,  their  explosion  was  due  to  any  negligence  of 
the  defendant."  If  the  facts  in  this  case  were  similar  to  those 
in  the  case  above,  we  would  readily  agree  with  the  Pennsylvania 
court  in  saying  as  it  said:  "Where  •  •  •  nothing  appears 
but  the  explosion  itself,  there  can  be  nothing  but  conjecture  as 
to  what  caused  it,  and  against  conjectured  negligence  no  man  is 
called  upon  to  defend."  But  we  are  not  able  to  discover  any 
similarity  in  the  facts  of  the  two  cases.  In  the  present  instance 
the  evidence  tends  to  show  that  a  dangerous  quantity  of  dyna- 
mite was  stored  within  forty  feet  of,  and  immediately  under, 
the  place  where  O'Brien  was  set  to  work  by  the  defendant  com- 
pany, and  that  caps  were  permitted  to  be  kept  with  the  powder, 
or  that  the  practice  of  keeping  them  together  had  gone  on  for 
such  length  of  time  that  defendant  company  might  properly  be 
chargeable  with  knowledge  of  it.  There  is  not  any  evidence  that 
it  was  necessary  or  according  to  the  custom  or  usage  of  mining 
companies  or  individuals  engaged  in  mining,  to  store  powder  in 
such  an  obviously  dangerous  place,  even  though  the  quantity 
was  only  sufficient  for  immediate  use;  and,  in  view  of  the  evi- 
dence showing  the  surroundings  on  the  1,500-foot  level  of  the 
Corra  mine,  and  the  fact  that  up  to  a  month  or  six  weeks  prior 
to  this  explosion  the  dynamite  for  immediate  use  had  been  kept 
800  or  1,000  feet  from  where  the  men  were  working,  we  think 
it  was  for  the  jury  to  say  whether,  under  all  the  circumstances, 
the  defendant  company  exercised  reasonable  care  to  provide 
Daniel  O'Brien  a  reasonably  safe  place  in  which  to  work^  con- 
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sidering  the  nature  of  his  employment  and  the  dangers  neces- 
sarily attendant  upon  it.  And  this  view  is  supported  by  the 
authorities. 

The  case  of  Tissue  v.  Baltimore  &  Ohio  R.  Co.,  112  Pa.  91, 
56  Am.  Rep.  310,  3  Atl.  667,  presents  facts  very  similar  to  those 
before  us.  There  the  railroad  company  had  constructed  a 
powder-house  near  the  railroad  tracks,  and  stored  a  large  quan- 
tity of  dynamite  in  it.  Tissue,  a  flagman  employed  by  the 
railroad  company,  who  had  nothing  whatever  to  do  with  the 
storing  or  use  of  the  explosive,  was  killed  while  in  the  discharge 
of  his  duties  near  the  powder-house  by  an  explosion  of  the 
magazine.  As  in  this  case,  so  in  that  one,  the  immediate  cause 
of  the  explosion  was  not  made  to  appear.  The  court  said:  ''As 
it  is  impossible  to  tell  what  was  the  immediate  cause  of  the 
explosion,  it  would  be  by  no  means  fair  to  charge  it  to  the  negli- 
gence of  anyone."  After  reciting  a  matter  which  was  not 
considered  material,  the  court  further  observes:  "The  inquiry 
is  rather  as  to  the  negligence  of  the  company  in  permitting  so 
great  a  quantity  of  dynamite  to  be  placed  in  such  a  position  that 
an  accidental  explosion  of  it  might  result  in  death  or  injury  to 
its  servants" — and  then  proceeds  to  announce  its  conclusion  in 
the  following  vigorous  language:  ** Whilst  it  is  true  that  the 
master  does  not  warrant  the  absolute  safety  of  those  whom  he 
employs  to  do  his  work,  yet,  as  we  held  in  the  case  of  Oreen  & 
Coates  Streets  Passenger  Ry.  Co.  v.  Bresmer,  97  Pa.  103,  he  is 
bound  to  take  heed  that  he  does  not  through  his  own  want  of 
care  expose  his  servant  to  unnecessary  risks  or  dangers,  either 
from  the  character  of  the  tools  with  which  he  supplies  him,  or 
the  place  in  which  he  requires  him  to  operate.  As  the  ques- 
tion growing  out  of  what  is  here  stated  is  one  of  fact,  it  can 
only  be  determined  by  the  verdict  of  a  jury.  Ought  the  com- 
pany's superintendent  to  have  known  that  in  placing  the  maga- 
zine where  it  was  placed  he  was  exposing  the  men  engaged  in 
operating  the  road,  as  well  as  others,  to  a  danger  to  which  they 
ought  not  to  have  been  exposed?  •  •  •  The  act  of  putting 
the  magazine  where  it  was  may  have  been  prudent,  or  at  least 
not  unreasonably  imprudent,  and  the  explosion  may  have  been 
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the  result  of  an  accident  which  no  ordinary  human  foresight 
could  provide  against ;  hence,  one  for  which  no  one  can  be  held 
responsible.  But,  however  this  may  be,  the  matter  is,  under  all 
the  evidence,  for  a  jury,  and  to  a  jury  it  must  be  referred.'* 
We  agree  with  this  statement  of  the  law,  and  for  the  reason 
therein  given,  which  we  adopt,  instruction  No.  8,  requested  by 
the  defendant,  was  properly  refused. 

Instruction  No.  3,  offered  by  the  defendant  company,  was 
also  properly  refused.  Standing  alone,  the  first  sentence  cor- 
rectly states  the  law  as  declared  by  this  court  in  Olsen  v. 
Montaim  Ore  Pur.  Co,,  35  Mont.  400,  89  Pac.  731 ;  but  the  vice 
of  the  instruction  as  a  whole  is  found  in  the  concluding  sentence : 
^'And,  unless  you  are  able  to  find  the  cause  of  such  explosion 
without  resorting  to  suspicion,  conjectures  or  probabilities,  your 
verdict  must  be  for  the  defendant."  Instruction  No.  11,  re- 
fused, is  couched  in  similar  terms.  If  given,  these  instructions 
would  have  amounted  to  a  direction  to  the  jury  to  find  for  the 
defendant  company,  for  there  was  not  any  evidence  as  to  the 
immediate  cause  of  the  explosion.  The  evidence  does  show,  how- 
ever, that  deceased  did  not  in  any  manner  contribute  to  causing 
the  explosion,  as  he  was  working  on  the  fifth  floor  and  forty 
feet  or  more  from  the  powder.  If  the  jury  found  that  the  de- 
fendant company  was  guilty  of  negligence  in  storing  the  powder 
where  it  was  stored,  and  knew,  or  by  the  exercise  of  ordinary 
care  ought  to  have  known,  that  caps  were  kept  with  the  powder, 
and  that  but  for  such  negligence  the  accident  would  not  have 
occurred,  then,  even  though  the  negligence  of  a  fellow-servant 
of  O'Brien  caused  the  explosion,  the  defendant  company  would 
not  be  entitled  to  escape  liability.  {Meisner  v.  City  of  Dillon^ 
29  Mont.  116,  74  Pac.  130.)  And  the  same  result  would  be 
reached  if  the  cause  of  the  explosion  could  not  be  attributed  to 
the  negligence  of  anyone;  and  therefore  instructions  Nos.  4  and 
6,  requested  by  the  defendant  company,  were  properly  refused. 

The  court  was  also  asked  to  charge  the  jury  that  if  it  was 
found  from  the  evidence  that  O'Brien  knew,  or  by  the  exercise 
of  ordinary  diligence  might  have  known,  that  dynamite  was 
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kept  in  the  new  magazine,  then  he  assumed  the  risk  incident  to 
working  at  the  place  where  he  was  working  at  the  time  of  the 
explosion.  This  requested  instruction  was  properly  refused.  It 
ignores  the  element  of  appreciation  of  the  risk,  which  is  essen- 
tial to  charge  one  with  the  assumption  of  a  risk.  In  HoUings- 
worth  y.  Davis-Daly  Estates  Copper  Co.,  38  Mont.  143,  99 
Pac.  142,  this  court  reiterated  the  rule  obtaining  in  this  state, 
as  follows:  ''As  the  servant  owes  no  duty  to  the  master  with 
regard  to  the  place  of  employment,  but  is  chargeable  with  the 
duty  of  performing  his  work,  the  question,  in  cases  like  this,  is 
not  whether  he  had  equal  means  with  the  master  of  knowing 
the  conditions  which  existed^  but  whether,  in  the  light  of  all 
the  surrounding  circumstances,  he  appreciated  the  danger. 
{Stephens  v.  Elliott,  36  Mont.  92,  92  Pac.  45;  Forquer  v.  Slater 
Brick  Co,,  37  Mont.  426,  97  Pac.  843;  Hardesty  ▼.  Largey 
Lumber  Co.,  34  Mont.  151,  86  Pac.  29.)"  It  is  to  be  remem- 
bered that  O^rien  was  not  engaged  in  the  actual  work  of  break- 
ing down  ore,  but  was  a  shoveler.  He  was  not  accustomed  to 
handling  dynamite  in  this  mine.  His  duties  did  not  call  him 
near  the  new  magazine;  and,  while  the  evidence  shows  that  he 
was  accustomed  to  eating  his  luncheon  on  the  sill  floor  near  it, 
it  does  not  disclose  that  he  either  knew  that  dynamite  was  kept 
there  or  that  he  appreciated  the  danger  of  working  where  he 
was  directed  to  work. 

Finally,  it  is  ui^ed  that,  if  the  company  promulgated  a  rule 
against  the  keeping  of  powder  and  caps  together,  it  thereby 
fully  discharged  its  duty  toward  the  employees,  and  O'Brien 
assumed  the  hazard  of  the  observance  of  the  rule  by  the  mi- 
ners, his  fellow-servants,  with  whom  rested  the  duty  to  observe 
and  carry  out  the  rule.  Such  a  contention  cannot  be  main- 
tained, for  it  implies  that  by  the  mere  promulgation  of  a  rea- 
sonable rule  the  master  may  escape  the  consequences  of  his  own 
negligence.  In  1  Labatt  on  Master  and  Servant,  section  210.  it 
is  said:  "The  test  of  the  sufficiency  of  a  rule  is  that  it  shall  be 
reasonably  well  calculated  to  secure  the  safety  of  the  employees 
if  it  ie  faithfully  obeyed.*^  (Italics  ours.)  And  a<rain,  in  sec- 
tion 214:  '^An  employer  does  not  discharge  his  whole  duty  by 
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merely  framing  and  promulgating  proper  rules  for  the  eon- 
duct  of  his  business,  and  the  guidance  and  control  of  his 
servants.  He  is  also  under  the  obligation  of  enforcing  the  rules, 
in  so  far  as  that  result  can  be  attained  by  exercising  a  reason- 
ably careful  supervision  over  his  business  and  his  servants. 
In  other  words,  a  master's  duty  does  not  end  with  prescribing 
rules  calculated  to  secure  the  safety  of  employees.  It  is  equally 
binding  on  him  honestly  and  faithfully  to  require  their  ob- 
servance. •  •  •  Whether  the  master  was  negligent  in  fail- 
ing to  enforce  a  rule  adopted  by  it  is  a  question  of  fact  for  the 
jury. ' ' 

In  view  of  the  evidence  in  this  case  which  tends  to  show  that 
for  a  month  or  more  prior  to  the  date  of  the  explosion  there 
was  a  flagrant  disregard  of  the  rule  against  keeping  powder 
and  caps  together,  for  which  O'Brien  was  not  in  any  sense  re- 
sponsible, we  think  it  was  a  question  for  the  determination  of 
the  jury  whether  the  defendant  company  knew,  or  by  the  ex- 
ercise of  reasonable  care  ought  to  have  known,  that  the  rule 
was  not  being  observed;  or,  in  other  words,  it  was  for  the  jury 
to  say  whether  the  defendant  company  exercised  reasonable 
care  in  the  promulgation  and  enforcement  of  its  rule.  ^ 

We  do  not  find  any  error  in  the  record.  The  judgment  and 
order  are  afiSrmed. 

Affirmed. 

Mb.  Chief  Justice  Bbantly  and  Mb.  Justice  Smith  con- 
cur. 


40  Mont.]        In  re  Noyes'  Estate.  231 


In  bb  NOTES'  ESTATE.    NOTES,  Respondent,  v.  GERARD, 

Appellant. 

(No.  2,734.) 
(Submitted  December  14,  1909.     Decided  December  24,  1909.) 

[106  Pac.  355.] 

Wills — Probate — Construction — Instruments  Constituting — Ex- 
ecution—  Intention  of  Testator  —  How  Determined  —  HgIo- 
graphic  Will. 

'Willii — InBtmmeBts  Constituting — Construction — Intention  of  Testator. 

1.  While  paper,  not  of  a  testamentary  character,  will  be  construed 
with  one  having  that  character,  where  the  latter  has  bj  appropriate 
reference  to  the  former  incorporated  it  within  itself,  the  -  reference 
must  be  such  a  description  of  the  paper  bj  the  testator  as  to  mani- 
fest his  intention  to  incorporate  it  in,  and  make  it  a  part  of,  his 
wilL 

&me — ^Letter — Intention  of  Testator. 

2.  A  letter  written  bj  one  who  had  imperfectly  executed  two  wills,  ad- 
dressed to  the  chief  beneficiary  thereunder,  which  did  not  refer  di- 
rectly or  indirectly  to  any  paper  whatever,  and  which  merely  recited 
some  of  the  provisions  of  the  previous  instruments  for  the  purpose  of 
conveying  information  to  the  beneficiary  of  the  writer's  solicitude  in 
her  behalf,  and  not  to  ratify  anything  already  done,  or  to  republish 
either  of  the  other  wills,  did  not,  together  with  both  or  either  of  them, 
constitute  a  valid  will. 

Same — Intention  of  Testator — ^How  Determined. 

3.  In  order  to  make  an  instrument  testamentary  in  character,  it 
must  show  that  it  was  written  animo  testandi;  and  where  the  purpose 
of  the  testator  is  left  in  doubt  by  the  form  of  expression  used,  his 
intention,  which  must  clearly  appear,  must  be  arrived  at  by  consider- 
ing it  in  the  light  of  the  surrounding  circumstances. 

:8ame — Letter — Holographic  Will — Proper  Denial  of  Probate. 

4.  Held,  that  the  letter  referred  to  in  paragraph  2,  9upra,  written  by 
decedent  at  a  time  when  he  was  not  in  extremis  and  after  he  had  al- 
ready executed  what  he  supposed  was  a  valid  will  in  the  addressee's 
favor,  when  examined  in  the  light  of  the  surrounding  circumstances, 
did  not  disclose  an  intention  to  make  a  new  will;  and  hence  that  the 
district  court  properly  denied  it  probate  as  a  holographic  will,  though 
entirely  written,  dated  and  signed  by  decedent. 

Appeal  from  District  Court,  Yellowstone  County;  Sydney 
Fox,  Judge. 

In  the  Mattes  of  the  estate  of  Horace  A.  Noycs,  deceased. 
J.  8.  Noyes,  as  plaintiff,  contested  a  writing  offered  by  Sarah 
Clerard,  defendant,  for  probate  as  the  last  will  of  the  deceased. 
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From  a  judgment  denying  probate,  defendant  appeals.     Af- 
firmed. 

Statement  of  the  Case,  by  the  Justice  Delivebino  the  Opin- 
ion. 

After  final  judgment  in  the  two  causes  under  the  same  title 
as  this,  (ante,  pp.  178,  190,  105  Pac.  1013,  1017),  the  defendant 
applied  to  the  district  court  of  Yellowstone  county  for  an  order 
admitting  to  probate  the  following  writing  as  the  last  will  and 
testament  of  Horace  A.  Noyes,  deceased : 

**Thermopolis,  Wyo.,  Nov.  25,  '08. 
''Mrs.  Sarah  Qerard, 

''Laurel,  Mont.: 

"Inclosed  please  find  check  made  to  Paul  but  for  you  for 
$10.00.  I  am  not  as  well  as  when  I  came  over  here.  I  don't 
know  whether  I  will  ever  get  well,  but  it  looks  bad  now.  If 
I  never  get  back  alive  E.  L.  Fenton  will  take  charge  of  affairs 
and  settle  ever3rthing  and  what  is  left  will  be  yours^  but  you 
can  neither  rent  or  sell  any  of  it  to  your  relatives,  not  even 
your  boys,  if  you  should  attempt  to  do  what  I  have  told  you 
you  could  not  do  the  property  will  be  taken  from  you  and  given 
to  my  brother  and  sisters.  I  will  stay  here  for  sometime  to 
come,  so  if  you  should  write  it  will  find  me  alright.  I  must 
close,  as  I  am  so  weak  I  can  hardly  sit  up. 

"Tours  as  ever, 

"H.  A.  Noyes." 

John  S.  Noyes,  the  plaintiff,  having  instituted  his  contest,  the 
controversy  was  submitted  to  the  court  without  a  jury  upon  an 
agreed  statement  of  facts,  which,  in  addition  to  the  statement 
found  at  pages  181  and  190,  ante  (pages  1013  and  1017  of  105 
Pac.),  embodies  substantially  the  following:  That  application  for 
the  probate  of  the  instrument  mentioned  in  that  statement  as  the 
last  will  and  testament  of  Horace  A.  Ndyes,  deceased,  had  been 
made  and  denied;  that  like  application  for  probate  of  another 
instrument,  referred  to  in  the  petition  as  "Exhibit  B,"  had  also 
been  denied;  that  on  November  25,  1908,  Horace  A.  Noyes  was. 
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at  Thermopolis,  Wyoming,  where  he  had  gone  for  the  benefit 
of  his  health,  and  while  there  had  written,  in  the  form  of  a 
letter,  entirely  in  his  own  handwriting,  the  paper  offered  for 
probate,  and  had  mailed  it  to  defendant  at  Laurel,  Montana,, 
postage  prepaid ;  that  the  writing  had  been  received  by  her  and 
had  remained  in  her  hands  to  the  time  of  Noyes'  death,  where- 
upon it  had  been  deposited,  with  the  other  papers  mentioned,, 
in  the  hands  of  the  clerk  of  the  district  court;  that  the  other 
writings  had  been  left  by  Noyes  with  E.  L.  Penton,  at  Laurel, 
Montana,  for  safekeeping,  prior  to  his  mailing  the  said  writ- 
ing to  defendant;  that  these  latter  two  writings  were  the  only 
instruments  of  a  testamentary  character  left  by  deceased  with 
Fenton,  or  any  other  person,  and  were,  at  the  time  of  his  death, 
in  the  possession  of  Fenton;  and  that  Noyes,  after  writing  the 
said  paper,  ''did  get  back  alive''  to  Laurel,  Montana,  where  he 
remained  until  his  death,  on  January  16,  1909;  but  that  he 
never  recovered  from  the  disease  from  which  he  had  been  suf- 
fering for  three  years  and  which  finally  resulted  in  his  death. 
The  writing  referred  to  as  ** Exhibit  B"  is  the  following: 

''Enow  all  men  by  these  presents:  That  I,  Horace  A.  Noyes, 
of  Laurel,  Yellowstone  county,  state  of  Montana,  being  of  sound 
mind  and  possessed  of  all  my  faculties,  do  this  4th  day  of 
May,  A.  D.  1907,  will  all  my  real  estate,  personal  property  and 
possessions  as  follows,  to-wit :  That  all  of  the  said  property  real 
and  personal  I  hereby  will  to  Mrs.  Sarah  Oerard  who  is  now  living 
in  my  dwelling-house  on  lot  (13)  in  block  two  (2)  in  the  town 
of  East  Laurel,  Mont.,  and  the  said  Sarah  Gerard  shall  pay  to 
Mrs.  I.  M.  Gregory  of  New  York,  Pearl  a  daughter  of  Mrs. 
Bina  C.  Latham,  Mrs.  F.  G.  N.  Van  Slyck  of  Riverside,  Cal., 
Hattie  E.  Alexander  and  J.  S.  Noyes  (sisters  and  brother)  the 
sum  of  ten  dollars  each.  The  said  Sarah  Gerard  is  to  pay  all 
my  debts  at  the  time  of  my  death,  and  to  bury  my  body  in 
Billings,  Montana. 

"It  is  a  part  of  this  will  and  testament  that  the  said  Sarah 
Gerard  shall  never  under  any  circumstances,  rent,  lease  or  sell 
any  of  the  property  that  she  shall  receive  by  reason  of  this  will^ 
to  any  of  her  relatives  [relatives]. 
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And  I  further  will  that  Edwin  L.  Penton  of  Laurel,  Mon- 
tana, act  as  my  administrator. 

''In  case  the  said  Sarah  Oerard  should  rent,  lease  or  sell  any 
of  the  property  to  any  of  her  relatives  then  this  will  shall  be 
null  and  void  and  the  property  would  all  revert  to  my  natural 
lieirs. 

*  *  Witness  my  hand  and  seal  the  day  and  year  first  above  writ- 
ten. H.  A.  NoYES. 

**  Witnesses: 

''John  W.  Con  ant. 
"John  W.  Elameb.'' 

The  questions  submitted  to  the  district  court  for  decision  were : 
(1)  Does  the  writing  made  at  Thermopolis,  Wyoming,  together 
with  either  one  or  both  of  the  other  instruments  mentioned, 
constitute  a  valid  willf  And  (2)  is  said  writing  alone  a  valid 
holographic  will?  The  court  in  its  decision  answered  both  of 
these  questions  in  the  negative,  and  judgment  was  entered  ac- 
cordingly.   The  appeal  is  from  the  judgment. 

Mr,  W.  M.  Johnston  submitted  a  brief  in  behalf  of  Appel- 
lant, and  argued  the  cause  orally. 

It  is  well  settled  that  a  letter  may  be  admitted  to  probate  as 
a  will.  (See  1  Williams  on  Executors,  pp.  148,  149,  and  note 
40;  Page  on  Wills,  sec.  58.)  Conceding,  though  not  admitting, 
that  the  lower  court  was  right  in  refusing  to  admit  to  pro- 
bate the  letter  alone  as  the  will  of  the  deceased,  nevertheless 
it  would  clearly  appear  from  the  authorities  that  this  letter, 
entirely  dated,  written  and  signed  by  the  testator,  was  suffi- 
cient to  operate  as  a  republication  of  either  of  the  wills  in 
question.  (See  Barney  v.  Hays,  11  Mont.  99,  571,  28  Am.  St. 
Rep.  495,  27  Pac.  384,  29  Pac.  282 ;  In  re  Skerreti,  67  Cal.  485, 
S  Pac.  881;  In  re  Plumel's  Estate,  151  Cal.  77,  121  Am.  St.  R^. 
100,  90  Pac.  192.)  Instruments  referred  to  in  a  will  need  not 
be  exhibited  to  the  witnesses.  {Willey's  Estate,  128  Cal.  1,  60 
Pac.  471;  see,  also,  note  to  Bryan's  Appeal,  68  L.  R.  A.  353.) 
Extrinsic  evidence  may  be  resorted  to  in  order  to  determine  what 
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is  meant  or  referred  to.  {Smith  v.  Holden,  58  Kan.  535,  50 
Pac.  447;  note  to  Bryan's  Appeal,  supra.) 

In  view  of  the  repeated  attempts  made  by  the  deceased  to 
make  a  good  and  valid  will  bequeathing  practically  all  of  his 
property  to  Mrs.  Gerard,  it  seems  absolutely  useless  to  note  the 
objection  that  the  letter  in  question,  if  a  will,  is  a  conditional 
or  contingent  one.  In  other  words,  that  Mr.  Noyes  meant  Mrs. 
Gerard  to  have  his  property  in  case  he  never  returned  alive 
from  Thermopolis,  but  that  if  he  did  return  alive,  she  was  then 
not  to  have  any  of  the  property.  The  courts  have  construed 
many  such  wills,  and  the  rule  is  that  where  a  contingency  is 
stated  and  it  may  be  inferred  by  the  court  that  it  is  stated  as 
giving  reasons  for  making  the  will,  it  will  be  so  construed,  and 
will  not  be  construed  as  a  contingency  upon  which  the  will  is 
to  take  effect.  {Dougherty  v.  Holscheider,  40  Tex.  Civ.  App. 
31,  88  S.  W.  1113;  In  re  Forquer's  Estate,  216  Pa.  331,  66  Atl. 
92;  Eaton  v.  Brown,  193  U.  S.  411,  24  Sup.  Ct.  487,  48  L. 
Ed.  730;  Redhead  v.  Redhead,  83  Miss.  141,  35  South.  761; 
Buffington  v.  Thomas,  84  Miss.  157,  105  Am.  St.  Rep.  423.  36 
South.  1039;  Damon  v.  Damon,  8  Allen  (Mass.),  192.)  Page 
on  Wills,  section  63,  gives  a  number  of  examples  of  wills  held 
not  contingent,  which  support  the  contention  of  appellant  that 
the  letter  in  question  is  not  a  contingent  or  conditional  will. 

It  is  also  contended  that  the  letter  in  question  was  not  writ- 
ten by  the  deceased  animus  testandi.  The  courts  hold  that  it 
is  not  necessary  for  one  to  realize  that  he  is  writing  his  will  if 
the  letter  clearly  expresses  the  intention  and  desires  of  the  testa- 
tor. (See  Alston  v.  Davis,  118  N.  C.  202,  24  S.  E.  15;  MUam 
V.  Stanley,  33  Ky.  Law  Rep.  783,  111  S.  W.  296,  17  L.  R.  A., 
n.  8.,  1126,  and  note.)  The  necessary  animus  testandi  may  exist 
even  though  the  deceased  did  not  know  he  was  writing  a  will.  It 
depends  on  the  real  intention  of  the  maker  as  deduced  from  the 
instrument,  and  from  the  facts  and  circumstances. .  (Page  on 
Wills,  sees.  44,  58,  59,  and  cases  cited;  In  re  Stumpemhousen's 
Estate,  108  Iowa,  555,  79  N.  W.  376 ;  Smith  v.  Holden,  58  Kan. 
535,  50  Pac.  447 ;  Webster  v.  Lowe,  107  Ky.  293,  53  S.  W.  1030 ; 
Mitchell  V.  Donohue,  100  Cal.  203,  38  Am.  St.  Rep.  279,  34  Pac. 
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614;  Appeal  of  Knox,  131  Pa.  220, 17  Am.  St.  Rep.  798,  18  AtL 
1021,  6  L.  B.  Au  353;  In  re  Fouche's  Estate,  147  Pa.  395,  23^ 
Ati.  547.) 

Waiving  any  queation  as  to  the  validity  of  the  two  wills  ex- 
ecuted by  deceased,  it  seems  that  it  must  be  admitted  that  the- 
letter  in  question  conformed  to  statutory  requirements  and  ex- 
pressed his  last  intentions.  It  was  entirely  written,  dated  and 
signed  by  the  testator.  The  execution  was  perfect.  The  sole 
question  remains,  Did  it  express  the  intentions  of  Horace  A. 
Noyes  viewed  by  itself  alone?  Considered  in  the  light  of  the- 
facts  and  circumstances  admitted  in  the  agreed  statement,  there 
can  be  no  question  but  that  he  so  intended. 

In  behalf  of  Respondent,  there  was  a  brief  by  Mr.  Ckas.  A^ 
Taylor,  and  Mr.  Harry  L.  Wilson,  and  oral  argument  by  Ifr. 

Wilson. 

The  deceased  having  no  intention  of  making  a  will  when  he 
wrote  the  letter  in  question,  it  is  not  testamentary  in  its  char- 
acter, and  therefore  cannot  be  admitted  to  probate.  (See  In 
re  Richardson's  Estate,  94  Cal.  63,  29  Pac.  484,  15  L.  B.  A. 
635;  In  re  Meade's  Estate,  118  Cal.  428,  62  Am.  St.  Rep.  244^ 
50  Pac.  541.)  In  the  construction  of  wills  effect  must  be  given 
to  the  intention  of  the  testator,  if  that  can  be  discovered  and 
is  consistent  with  the  rules  of  law.  But  the  intention  must  be 
expressed,  and  with  legal  certainty,  otherwise  the  title  of  the 
heir  at  law  must  prevail ;  for  conjecture  can  never  be  made  to 
supplant  what  the  testator  has  failed  to  sufficiently  express  on 
the  face  of  the  will.  {Sutherland's  Exrs.  v.  Snydor,  85  Va. 
28,  6  S.  E.  480;  Wootton  v.  Redd's  Exrs.,  12  Gratt.  (Va.)  196; 
Hatcher  v.  Hatcher,  80  Va.  169 ;  Smith  v.  Bell,  6  Pet.  68,  8  L. 
Ed.  322 ;  Combs  v.  Jolly,  3  N.  J.  Eq.  625 ;  Lungren  v.  Swariz- 
welder,  44  Md.  482;  Swett  v.  Boardm^n,  1  Mass.  258,  2  Am. 
Dec.  16.) 

We  do  not  contend  that  the  letter  in  question  is  a  conditional 
or  a  contingent  will.  Upon  the  contrary,  as  hereinbefore  indi- 
cated, we  insist  that  it  is  not  a  will  of  any  kind  or  character. 
But  if  the  court  should  take  the  view  that  the  letter,  standing 
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alone,  and  considered  in  the  light  of  its  own  language,  or  in 
connection  with  the  surrounding  circumstances,  is  to  any  ex- 
tent testamentary  in  character,  then  we  submit  that  the  most 
that  can  be  said  of  it  as  a  '  Vill"  is  that  it  is  conditional  and 
contingent  in  its  terms,  and  the  failure  of  the  contingency  to 
happen  renders  it  inoperative.  (See  Todd's  Will,  2  Watts  & 
S.  (Pa.)  145;  Hamilton's  Estate^  74  Pa.  69;  Morrow's  Appeal, 
116  Pa.  440,  2  Am.  St.  Rep.  616,  9  Atl.  660 ;  Maxwell  v.  Max- 
well, 3  Met.  (60  Ky.)  101;  D(yugheriy  v.  Holscheider,  40  Tex 
Civ.  App.  31,  88  S.  W.  1113;  Dougherty  v.  Dougherty,  4  Met. 
(61  Ky.)  25;  Magee  v.  McNeil,  41  Miss.  17,  90  Am.  Dec.  354; 
Bobnett  v.  Ashlock,  49  Mo.  171.) 

The  letter  in  question,  not  being  testamentary  in  character 
and,  therefore,  neither-  a  will  nor  a  codicil,  it  cannot  be  con- 
tended that  the  witnessed  instrument  should  be  received  for 
probate  in  connection  with  the  letter  on  the  ground  of  incor- 
poration by  reference.  (Bryan's  Appeal,  77  Conn.  240,  107 
Am.  St.  Rep.  34,  58  Atl.  754,  68  L.  R.  A.  353.)  The  intention 
of  the  testator  to  incorporate  the  paper  or  document  in  ques- 
tion must  clearly  appear  from  the  will,  mere  reference  thereto 
without  intention  to  incorporate  being  insufficient.  (Myers' 
Estate,  Myr.  Prob.  (Cal.)  205;  Magoohan's  Appeal,  117  Pa. 
238,  2  Am.  St.  Rep.  660,  14  Atl.  816;  GrdbUl  v.  Barr,  5  Pa.  441, 
47  Am.  Dec.  418;  Lucas  v.  Brooks,  18  Wall.  (U.  S.)  436,  21  L. 
Ed.  779.)  **The  doctrine  of  incorporation  by  reference  can- 
not be  invoked  for  the  purpose  of  evading  the  statute  of  wills 
and  validating  a  will  which  is  not  executed  and  attested  in  con- 
formity therewith."  (Matter  of  Andrews,  162  N.  Y.  1,  76 
Am.  St.  Rep.  294,  56  N.  E.  529,  48  L.  R.  A.  662;  In  re  Emmon's 
WiU,  110  App.  Div.  701,  96  N.  T.  Supp.  506.) 

MR.  CHIEF  JUSTICE  BRANTLT  delivered  the  opinion  of 
the  court. 

Section  4766,  Revised  Codes,  declares:  ''Several  testamentary 
instruments,  executed  by  the  same  testator,  are  to  be  taken  and 
construed  together  as  one  instrument."  And  that  this  is  done 
is  not  infrequently  the  case.     (Estate  of  Murphy,  104  Cal.  554, 
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38  Pac.  543.)  "Of  two  modes  of  interpreting  a  will,  that  is  to  be 
preferred  which  will  prevent  a  total  intestacy."  (Revised 
Codes,  sec.  4772.)  It  will  be  noted,  however,  that  these  pro- 
visions of  the  statutes  are  rules  of  interpretation  merely,  and 
have  nothing  to  do  with  the  prerequisite  steps  which  must  be 
shown  to  have  been  taken  in  executing  it,  before  any  paper  may 
be  regarded  as  of  a  testamentary  character.  Until  these  appear 
to  have  been  taken  by  the  testator,  the  paper  never  assumes  a 
testamentary  character.  It  is  a  mere  nullity.  {Estate  of 
Noyes,  ante,  p.  178,  105  Pac.  1013.)  Two  wills  by  the  same 
testator,  in  the  execution  of  both  of  which  the  statutory  require- 
ments have  been  met,  must  therefore  be  construed  together,  un- 
less the  former  has  been  revoked  by  the  testator  as  prescribed  by 
the  statute.  (Revised  Codes,  sees.  4741,  4746,  4747.)  So,  also, 
a  paper  not  of  a  testamentary  character  is  to  be  construed  with 
one  having  that  character,  whenever  the  latter  has,  by  appro- 
priate reference  to  the  former,  incorporated  it  within  itself, 
thus  giving  it  aLso  a  testamentary  character.  (Barney  v.  Hayes, 
11  Mont.  99,  27  Pac.  384;  11  Mont.  571,  28  Am.  St.  Rep.  495. 
29  Pac.  282 ;  In  re  Skerrett,  67  Cal.  585,  8  Pac.  881 ;  Estate  of 
Plumel,  151  Cal.  77,  121  Am.  St.  Rep.  100,  90  Pac.  192.) 

It  having  been  heretofore  determined  that  neither  the  paper, 
which  may  be  designated  as  the  **Penton  will,''  dated  May  4, 
1907,  nor  the  one  offered  for  probate  as  a  holographic  will,  pur- 
porting to  be  dated  February  23,  1903,  is  valid  for  any  purpose 
{ante,  pp.  178,  190,  105  Pac.  1013,  1017),  the  solution  of  the  first 
question  submitted  for  decision  turns  upon  the  answer  to  the 
inquiry:  Does  the  Thermopolis  letter  contain  such  a  reference 
to  either  or  both  of  them  as  to  require  them,  or  either  of  them, 
to  be  regarded  as  a  part  of  itY  In  the  prosecution  of  this  in- 
quiry we  are  not  aided  by  section  4736,  Revised  Codes,  which 
declares:  **The  execution  of  a  codicil,  referring  to  a  previous 
will,  has  the  effect  to  republish  the  will,  as  modified  by  the 
codicir* — for  the  term  **will"  as  used  in  it,  clearly  means  a 
document  which  itself  has  testamentary  character.  At  the  same 
time  the  sufficiency  of  the  reference  is  left  open  to  inquiry  to 
be  determined  by  the  facts  of  each  particular  case.    The  rule 
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tvhich  is  recognized  by  the  decisions  may  be  stated  tbns:  The* 
reference  mnst  be  such  a  description  of  the  instniment  in  ques- 
tion as  to  manifest  the  intention  of  the  testator  to  incorporate 
it  in,  and  make  it  a  part  of,  the  paper  propounded.  In  Allevi 
V.  Maddock,  11  Moore  P.  C.  427,  14  Eng.  Rep.,  Full  Reprint,. 
p.  757,  the  testatrix  had  executed  a  paper  beginning:  '^'This  is 
a  codicil  to  my  last  will  and  testament.  I  bequeath  to  my  faith-^ 
ful  servant,"  etc.  It  was  not  written  upon  the  same  paper 
as  the  will  referred  to  (an  imperfectly  attested  paper),  nor  was 
it  attached  to  it  nor  found  in  the  same  depository.  In  dis- 
cussing the  character  of  the  reference  necessary,  the  court  said : 
''No  doubt  the  rule  of  law  is,  as  stated  by  Lord  Eldon  in  Smart 
V.  Pmjean,  6  Ves.  565,  that  'an  instrument  properly  attested,, 
in  order  to  incorporate  another  instrument,  not  attested,  must 
describe  it  so  as  to  be  a  manifestation  of  what  the  paper  is,, 
which  is  meant  to  be  incorporated. '  For  this  purpose  it  is  neces- 
sary that  it  should  be  so  described  as  to  leave  no  doubt  in  the- 
mind  of  the  judge,  in  the  circumstances  as  they  actually  ex- 
isted and  are  proved  before  him,  that  the  paper  referred  to  is 
the  paper  propounded."  Parol  proof  was  resorted  to  in  order- 
to  identify  the  p^iper  referred  to ,  the  court  remarking  that  this 
resort  must  be  had  in  order  that  it  might  be  made  to  appear* 
what  papers  there  were  at  the  date  of  the  codicil  which  would 
answer  the  description  therein. 

The  language  employed  in  the  statement  of  the  rule  in  this, 
case,  and  in  Smart  v.  Prujean,  as  well  as  the  discussion  touch- 
ing the  admissibility  of  evidence  in  Allen  v.  Maddock,  clearly 
excludes  the  use  of  it  for  any  other  purpose  than  the  identifi- 
cation of  a  writing  mentioned  in  the  testamentary  paper  as 
such  and  as  then  in  existence.  The  rule  as  stated  does  not  con- 
template the  introduction  of  proof  to  demonstrate  that  the  lan- 
guage used  was  intended  to  be  a  reference  to  some  other 
instrument.  The  reference  must  be  unmistakably  the  testator's. 
The  description  of  the  paper  referred  to,  if  complete  and  def- 
inite, dispenses  with  evidence  to  estliblish  its  identity.  It  is 
only  when  the  description  is  incomplete  that  extrinsic  evidence 
may  be  resorted  to;  for  in  Allen  v.  Maddock,  in  this  connec- 
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tion,  it  is  said:  *'A  reference  in  a  will  may  be  in  such  terms  as 
to  exclude  parol  testimony,  as  where  it  is  to  papers  not  yet 
written,  or  where  the  description  is  so  vagae  as  to  be  incapable 
of  being  applied  to  any  instrument  in  particular;  but  the  au- 
thorities seem  clearly  to  establish  that  where  there  is  a  refer- 
ence to  any  written  document,  described  as  then  existing,  in 
^uch  terms  that  it  is  capable  of  being  ascertained,  parol  evi- 
dence is  admissible  to  ascertain  it,  and  the  only  question  then 
is  whether  the  evidence  is  sufficient  for  the  purpose.''  So  the 
rule  is  generally  understood  and  applied.  {Dickenson  v. 
Stidolf,  11  Com.  B.  341 ;  Brown  v.  Clark,  77  N.  Y.  369 ;  Estate 
of  Skerrett,  supra;  Estate  of  Plumel,  supra;  Estate  of  Young, 
123  Cal.  337,  55  Pac.  1011 ;  Hobart  v.  Hobart,  154  111.  610,  45 
Am.  St.  Rep.  151,  39  N.  E.  581 ;  BeaU  v.  Cunningham,  3  B.  Mon. 
<Ky.)  390,  39  Am.  Dec.  469;  Phelps  v.  Bobbins,  40  Conn.  250; 
Bryan's  Appeal,  77  Conn.  240,  107  Am.  St.  Rep.  34,  and  notes, 
58  Atl.  754,  68  L.  R.  A.  353 ;  1  Redfield  on  Wills,  4th  ed.,  261 
et  seq,;  Schouler  on  Wills,  3d  ed.,  sees.  281,  282;  30  Am.  & 
Eng.  Ency.  of  Law,  2d  ed.,  551.) 

The  Thermopolis  letter  does  not  refer  either  directly  or  in- 
directly to  any  paper  whatsoever.  In  the  absence  of  extrinsic 
evidence  showing  that  Noyes  had  left  the  two  imperfectly  ex- 
ecuted wills  in  the  hands  of  Fenton,  there  is  nothing  to  indicate 
that  any  testamentary  paper  was  in  existence  anywhere.  That 
some  of  the  provisions  of  both  wills  are  recited  was  clearly  for 
the  purpose  of  conveying  information  to  the  defendant  of  the 
solicitude  of  the  testator  in  her  behalf,  and  not  to  ratify  any- 
thing already  done  or  to  republish  either  or  both  of  the  wills 
which  he  had  theretofore  attempted  to  execute.  The  district  court 
therefore  correctly  answered  the  first  inquiry  in  the  negative. 

The  answer  made  by  the  district  court  to  the  second  inquiry 
was,  we  think,  also  correct ;  for,  eliminating  the  conditional  fea- 
ture of  the  writing,  it  seems  clear,  in  the  light  of  the  surround- 
ing circumstances,  that  it  was  not  written  animo  testandi;  that 
is,  with  the  serious  inteniion  then  in  the  author's  mind  that  it 
should  be  probated  as  his  will.  **The  rule  is  that  no  set  form 
of  expression  is  required.    All  that  is  necessary  to  make  aa 
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instrument  testamentary  is  that  it  should  show,  when  read  in 
connection  with  surrounding  facts  and  circumstances,  a  testa- 
mentary intention."  (Page  on  Wills,  p.  60;  see,  also,  Redfield 
on  the  Law  of  Wills,  174;  1  Williams  on  Executors,  148; 
Schouler  on  Wills,  3d  ed.,  sec.  273.)  If  the  paper  propounded  is 
clearly  of  a  testamentary  character,  it  speaks  for  itself;  but,  if 
the  intention  of  the  testator  is  left  in  doubt  by  the  form  of  ex- 
pression used,  then  the  intention  must  be  arrived  at  by  consider- 
ing it  in  the  light  of  the  surrounding  circumstances,  and  the 
intention  must  clearly  appear.  {McBride  v.  McBride,  26  Gratt. 
(Va.)  476.)  The  books  abound  in  cases  in  which  informal  in- 
struments have  been,  on  the  one  hand,  admitted  to  probate,  or, 
on  the  other,  held  not  to  be  testamentary  in  character.  No  rule 
can  be  stated  that  will  apply  to  all  cases.  Each  must  be  deter- 
mined upon  its  own  facts. 

The  Thermopolis  letter  is  not,  upon  its  face,  clearly  of  a  tes- 
tamentary character.  Judging  from  the  expressions  used  in  it, 
the  purpose  in  the  mind  of  the  writer  was  merely  to  inform 
the  defendant  that  he  had  already  made  provision  for  her,  that 
Fenton  would  act  as  his  executor,  and  to  call  her  attention  to 
the  limitation  imposed  upon  her  with  reference  to  her  uses  of 
the  property  which  she  was  to  receive.  There  is  no  expression 
in  it  intimating  in  any  way  that  she  was  to  regard  it  in  any 
other  light  than  she  had  regarded  any  other  letter  written  by 
him,  or  that  she  should  preserve  it  as  of  any  value  to  her.  To 
say  the  least,  it  is  of  doubtful  import,  and  must  be  interpreted 
in  the  light  of  the  attendant  circumstances.  In  the  light  of 
the  circumstances  under  which  it  was  written,  it  seems  clear 
that  it  was  not  intended  to  be  a  will.  Though  Noyes  was  then 
illy  he  was  not  in  extremis.  He  had  already  executed  a  will, 
as  he  supposed,  and  left  it  with  Fenton,  his  executor.  He  re- 
fers to  this  fact  and  recites  the  main  provisions  of  the  in.stru- 
ment,  assuming  that  Fenton  would  act  as  his  executor,  but  does 
not  use  terms  expressive  of  a  present  intention  to  appoint  him 
his  executor.  That  it  was  the  result  of  a  desire  on  the  part  of 
the  writer  merely  to  convey  to  the  defendant  the  information 
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that  he  had  already  provided  for  her  is  as  clearly  the  proper 
interpretation  of  it,  as  that  by  the  loose  expressions  employeJ 
he  intended  to  make  a  new  will,  and  thus  to  change  in  entirely 
unimportant  particulars  one  already  supposed  to  have  been  ex- 
ecuted with  solemn  formalities. 

Under  the  rule  declared  by  the  statute,  an  instrument  should 
be  so  construed  as  to  prevent  intestacy ;  yet  courts  may  not  de- 
clare a  paper  to  be  a  testamentary  disposition  of  an  estate  when 
it  does  not  clearly  appear  that  such  was  the  intention  of  the 
person  executing  it.  In  the  case  of  In  re  Richardson's  Estate^ 
94  Cal.  63,  29  Pac.  484,  15  L.  B.  A.  635,  the  court  considered  a 
writing  very  similar  to  the  one  here  involved,  and  held  that  it 
did  not  show  a  testamentary  intention.  In  Barney  ▼.  Hayes, 
supra,  it  appeared  that  the  testator  had  not  already  made  pro- 
vision for  his  wife,  and  had  lodged  with  the  attorney  who  had 
charge  of  the  will  a  letter  which  clearly  expressed  his  desire 
that  she  should  have  her  share  of  his  estate ;  even  so,  the  deci- 
sion should  not  be  held  controlling,  except  in  cases  where  the 
facts  and  circumstances  are  substantially  the  same. 

The  judgment  is  affirmed. 

Affirmed. 

Mb.  Justice  Smith  concurs. 

Mb.  Jubticb  Hollowat  :  I  dissent  from  the  conclusion  reached 
by  the  majority  of  the  court,  in  so  far  as  it  holds  that  the  let- 
ter written  by  Noyes  from  Thermopolis  is  not  a  valid  holographic 
will. 

1.  It  is  conceded  in  the  agreed  statement  of  facts  that  the 
letter  was  entirely  written,  dated  and  signed  by  the  hand  of 
Noyes,  and  by  this  concession  every  requirement  of  our  Codes 
relating  to  holographic  wills  must  be  held  to  have  been  fully 
met.  The  rules  governing  the  interpretation  of  wills,  as  pre- 
scribed by  the  Codes,  evidence  an  intention  on  the  part  of  the 
legislature  that,  when  one  who  is  qualified  to  make  a  will  com- 
plies with  the  formalities  which  the  law  deems  necessary  for 
the  protection  of  property,  the  utmost  liberality  shall  be  exer- 
cised in  interpreting  his  acts,  to  the  end  that  his  intention^ 


40  Mont.]  In  re  Not£s'  Estatb.  243 

rather  than  the  wishes  of  others,  may  be  carried  into  effect,  or, 
as  was  said  in  Bond  v.  Brunting,  78  Pa.  210:  "Whenever  a 
party  has  the  power  to  do  a  thing  (statutory  provisions  being 
out  of  the  way)  and  the  means  to  do  it,  the  instrument  he  em- 
ploys shall  be  so  construed  as  to  give  effect  to  his  intention. '^ 

With  this  rule  in  view,  the  courts  have  held  that,  if  the  paper 
by  any  fair  intendment  can  be  said  to  evidence  the  purpose  of 
the  writer  to  make  posthumous  disposition  of  his  property,  it 
will  be  declared  to  be  a  valid  will,  even  though  in  form  it  is  a 
deed,  a  check,  a  bond,  a  contract,  a  letter,  a  diary,  or  an  in- 
dorsement upon  a  certificate  of  membership  in  a  beneficial  so- 
ciety. The  authorities  in  support  of  this  view  are  collected  at 
length  in  the  notes  to  30  American  and  English  Encyclopedia 
of  Law,  second  edition,  575.  It  is  a  well-recognized  rule  that 
no  particular  form  of  words  is  necessary  to  make  a  will.  The 
form  of  the  instrument  is  immaterial  if  its  substance  is  testa- 
mentary, and  the  reason  for  the  rule  is  aptly  stated  in  30  Ameri- 
can and  English  Encyclopedia  of  Law,  second  edition,  571,  as 
follows:  ''There  are  no  instruments  more  frequently  written 
by  unpracticed  hands,  or  in  which  less  formality  or  precision 
is  required,  than  wills.  In  whatever  language  they  may  be 
couched  or  however  incorrectly  and  bunglingly  drawn,  if  they 
are  duly  executed,  and  the  intention  of  the  testator  can  be  as- 
certained, they  are  valid  and  effectual  to  pass  property  of  any 
kind  or  amount.  Great  allowance  should  be  made  for  the  ignor- 
ance of  testators  and  the  incorrectness  of  the  language  used 
by  them.  Uneducated  men  may  make  wills  as  well  as  others, 
and  if  upon  the  inspection  of  the  whole  instrument,  duly  re- 
garding the  situation  and  intelligence  of  the  testator,  his  in- 
tentions can  be  satisfactorily  ascertained,  they  must  be  carried 
into  execution." 

In  Appeal  of  Knox,  131  Pa.  220,  17  Am.  St.  Bep.  798,  18 
Atl.  1021,  6  L.  B.  A.  353,  the  instrument  offered  for  probate 
was  written  in  lead  pencil,  and  is  as  follows:  **A  few  little 
things  I  would  love  to  have  done:  Always  keep  Vicie  and  Pet, 
if  possible.  Mama  to  have  everything  she  wants,  with  a  few 
exceptions  of  remembrances.    Please  let  sister  have  my  house 
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rent  as  long  as  she  may  live ;  then  may  my  little  namesake  have 
it.  •  •  •  Take  good  care  of  Vicie  'somebody'  as  long  as 
she  lives.  Saturday.  Harriet."  Concerning  it,  the  court  said: 
'*The  writing  in  question  is  clearly  testamentary.  Although 
it  does  not  on  its  face  purport  to  be  a  will,  and  in  form  is  not 
a  command,  but  a  request,  addressed  to  no  special  person  by 
name,  but  plainly  to  those  who  should  have  the  possession  or 
control  of  her  property,  it  has  the  essential  element  of  being  a 
disposition  of  property  to  take  effect  after  death,  and  the  preca- 
tory form  is  therefore  immaterial." 

In  Webster  v.  Lowe,  107  Ky.  293,  53  S.  W.  1030,  the  writ- 
ing begins:  **I  was  bom  December  28,  1804."  It  then  recites 
the  history  of  the  writer  to  1859  when  he  moved  into  town  with 
Charley  Webster  and  others,  and  then  concludes:  **I  bought  the 
property  on  3d  &  Main,  lent  Charley  some  money,  and  he  en- 
tered the  grocery  business.  Our  arrangement  was  that  he  could 
have  the  use  of  the  building  as  long  as  he  may  require  it,  so 
that  it  brought  me  in  ten  per  cent,  on  the  purchase  price,  which 
was  $1,550.  The  rent  has  been  paid  regularly.  He  has  done 
much  improvements  about  it,  and  I  have  requested  my  execu- 
tors to  give  a  clear  deed  for  the  property,  after  my  death,  to 
Maggie,  his  wife,  and  Charley."  This  was  held  to  be  a  valid 
will. 

In  Clarke  v.  Ransom,  50  Cal.  595,  the  following  writing: 
''Mayfield  Grange,  Tuesday  June  23,  1874.  Dear  Old  Nance: 
I  wish  to  give  you  my  watch,  two  shawls  and  also  five  thousand 
dollars.  Your  old  friend,  E.  A.  Gordon" — was  admitted  to 
probate  as  a  valid  will. 

In  Succession  of  Ehrenberg,  21  La.  Ann.  280,  99  Am,  Dec. 
729,  the  following  was  held  to  be  a  valid  will:  **New  Orleans, 
September  15,  1859.  Mrs.  Sophia  Loper  is  my  heiress.  O. 
Ehrenberg."  **New  Orleans,  March  16,  1861.  The  legatee's 
name  is  correctly  spelt  Loeper.  G.  Ehrenberg."  On  the  back 
of  the  instrument  is  written  the  following:  ** Ehrenberg 's  will, 
to  be  opened  by  S.  B.  Patrick,  who  will  see  it  executed.  A  copy 
of  this  will  is  left  in  the  hands  of  the  heiress. ' ' 
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In  Re  Fouche's  Estate,  147  Pa.  395,  23  Atl.  547,  the  follow- 
ing was  admitted  to  probate:  ** November  7th,  1890.  Nuncupa- 
tive by  word  of  mouth  my  will  was  maid  [sic]  on  the  above  date, 
everything  left  to  my  dear  wife,  Mary  W.  Fouche,  all  my  real 
and  personal  estate  and  every  I  own  at  the  time  of  my  death. 
William  W.  Fouche." 

In  Milam  v.  Stanley  (Ky.),  Ill  S.  W.  296,  17  L.  R.  A.,  n.  s., 
1126,  a  letter  written  by  a  father  to  his  daughters  containing 
this  provision:  ''I  want  to  make  you  and  Lulu  a  deed  to  that 
house  and  lot  and  I  don't  want  you  and  her  to  ever  have  any 
trouble  over  it" — was  held  a  valid  will  to  transfer  the  house 
and  lot  mentioned. 

In  Alston  v.  Davis,  118  N.  C.  202,  24  S.  E.  15,  the  instrument 
held  to  be  a  valid  will  was  a  letter  written  by  Augustus  Davis 
at  Stockdale,  Texas,  to  his  sister  in  North  Carolina,  which  con- 
tained this  provision:  **If  I  should  die  or  get  killed  in  Texas 
the  place  must  belong  to  you."  There  was  not  any  suggestion 
in  the  letter  that  it  should  be  preserved.  It  was  offered  for 
probate  seven  years  after  it  was  written. 

In  Byers  v.  Hoppe,  61  Md.  206,  48  Am.  Eep.  89,  the  instru- 
ment proposed  for  probate  was  an  indorsement  on  the  back  of 
a  business  letter.  The  material  portion  of  the  indorsement  is 
as  follows:  **And  Ann,  after  my  death  you  are  to  have  forty 
thousand  dollars;  this  you  are  to  have,  will  or  no  will.  Take 
care  of  this  until  my  death."  Speaking  of  this,  the  court  said: 
**In  our  opinion  these  concluding  sentences:  *And  Ann,  after 
my  death  you  are  to  have  forty  thousand  dollars ;  this  you  are 
to  have,  will  or  no  will.  Take  care  of  this  until  my  death' — 
accompanied  by  the  direction,  *To  Eliza  Ann  Byers,'  evince 
just  as  effectually,  in  legal  contemplation,  that  the  writer  wrote 
them  tmimo  testandi,  as  if  he  had  said  in  terms:  'I  hereby  will 
and  bequeath  to  Eliza  Ann  Byers  forty  thousand  dollars,  to 
be  paid  to  her  at  my  death  out  of  my  personal  estate.'  " 

In  Outlaw  V.  Hurdle,  46  N.  C.  150,  the  following  was  held  to 
be  a  valid  mil:  **It  is  my  wish  and  desire  that  my  good  friend 
and  relative  Dr.  Joseph  B.  Outlaw  have  all  my  property  of  every 
description.     Dec.  20,  1848.    David  Outlaw." 
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In  Hunt  V.  Hunt,  4  N.  H.  434,  17  Am.  Dec.  434,  the  instru- 
ment  held  to  be  a  will  was  in  form  a  plain  promissory  note, 
with  this  indorsement:  "If  I  am  not  living  at  the  time  this  note 
is  paid,  I  order  the  contents  to  be  paid  to  Arad  Hunt  2nd. 
Witness  Arad  Hunt."  A  promissory  note  made  payable  after 
the  maker's  death  may  be  a  valid  will.  (Jackson  v.  Jackson, 
6  Dana  (Ky.),  257.) 

It  would  be  idle  to  multiply  examples.  The  books  abound 
with  them,  though  the  decisions  are  not  uniform.  It  is  also  a 
rule  of  well-nigh  universal  recognition  that  it  is  not  necessary 
that  the  testator  employ  any  of  the  words  "give,"  "bequeath," 
or  "will,"  if  his  intention  can  be  gathered  from  the  language 
actually  employed. 

The  letter  written  by  Noyes  from  Thermopolis  to  my  mind 
clearly  evidenccB  the  intention  of  the  writer  that  Mrs.  Gerard 
should  have  all  of  his  property  after  the  payment  of  claims 
against  his  estate.  The  property  was  to  pass  to  her  at  his 
death.  The  provision  thus  made  for  her,  however,  was  revo- 
cable during  the  lifetime  of  Noyes;  but,  since  there  was  not 
any  revocation,  the  letter  should  have  been  admitted  to  pro- 
bate as  a  valid  will.  Section  4772,  Revised  Codes,  provides: 
"Of  two  modes  of  interpreting  a  will,  that  is  to  be  preferred 
which  will  prevent  a  total  intestacy."  In  my  judgment  this 
case  cannot  be  distinguished  in  principle  from  Barney  v.  Hayes, 
11  Mont.  99,  27  Pac.  384;  11  Mont.  571,  28  Am.  St.  Eep.  495, 
29  Pac.  282. 

2.  It  is  urged,  however,  that  the  instrument  is  conditional, 
and,  since  Noyes  did  get  back  to  Laurel,  Montana,  alive,  the 
condition  failed,  and  the  instrument  is  invalid  as  a  will  for 
this  reason.  The  subject  of  conditional  wills  has  received  much 
attention  from  courts  and  text-writers,  and,  while  the  decisions 
are  not  altogether  uniform,  the  following  rules  are  approved  by 
the  decided  weight  of  authority:  "(1)  If  the  contingency  ex- 
pressed in  the  instrument  is  referred  to  as  the  occasion  of  mak- 
ing the  will  at  that  time,  it  is  not,  in  that  event,  contingent; 
but  if  it  is  referred  to  as  a  reason  for  disposing  of  the  property 
in  a  certain  way,  and  the  disposition  and  the  contingency  are 
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80  related  to  each  other  that  the  one  is  dependent  on  the  other^ 
the  will  is  in  that  event,  contingent.  (2)  If  the  language  used 
in  the  will  can  by  any  reasonable  interpretation  be  construed 
to  mean  that  the  testator  refers  to  a  possible  danger  or  threat- 
ened calamity  only  as  a  reason  for  makihg  a  will  at  that  time^ 
such  reasonable  interpretation  will  prevail,  and  the  will  is  not 
contingent.  (3)  To  make  a  wUl  contingent  or  conditional,  it 
must  clearly  appear  from  the  language  of  the  will  that  it  was 
to  operate  only  during  a  certain  period  or  in  a  certain  event." 
(In  re  Forquer's  Estate,  216  Pa.  331,  66  Atl.  92.) 

In  view  of  all  the  surrounding  circumstances,  can  it  be  said 
that  Noyes  only  intended  that  Mrs.  Gerard  should  inherit  his 
property  if  he  died  in  Wyoming,  but  if  he  returned  to  Montana 
alive  she  should  not?  That  such  was  not  his  intention  this 
record  demonstrates  beyond  a  doubt.  For  more  than  five  years 
prior  to  his  death  he  had  at  all  times  intended  that  she  should 
receive  practically  all  of  his  property  at  his  death.  He  so  de- 
clared in  his  attempt  to  draw  a  holographic  will  in  1903;  and 
again  in  1907,  when  he  executed  the  so-called  *'Fenton  will," 
he  made  manifest  his  intention  in  unmistakable  terms.  In  the 
letter  he  recites  his  condition  and  manifests  a  doubt  as  to  his 
recovery.  Under  these  circumstances  and  the  rules  announced 
above,  it  is  clear  to  my  mind  that  the  language,  ''If  I  never 
get  back  alive,"  was  intended  to  mean,  "At  my  death,"  and 
was  the  expression  of  the  motive  which  prompted  him  to  write 
the  letter,  and  that  his  return  to  Montana  alive  was  not  a  con- 
dition upon  which  the  devise  should  become  effective.  Section 
4763,  Revised  Codes,  provides:  "A  will  is  to  be  construed  ac- 
cording to  the  intention  of  the  testator." 

Behearing  denied  January  22,  1910. 
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STATE,  Respondent,  v,  BODGERS,  Appelt^ant. 

(No.  2,721.) 
(Submitted  December  16,  1909.    Decided  December  27,  1909.) 

[106  Pac.  3.] 

Criminal  Law — Burglary — Information — Sufficiency — Waiver — 
Evidence — Admissibility — Cross-examination, 

Burglary — Information — Sufficiency. 

1.  An  information  setting  forth  that  defendant  ''did  willfully,  unlaw- 
fully, feloniously,  intentionally  and  burglariously"  enter  a  certain  build- 
ing "with  intent  in  him  *  *  *  to  commit  larceny,"^  was  not  open  to 
the  objection  that  it  failed  to  allege  that  the  building  was  one  which  he 
had  no  lawful  right  to  enter.  The  pleading  sui&eiently  negatived  the 
idea  that  he  had  sueh  right. 

Same — Information — Defects — ^Waiver. 

2.  Defendant's  failure  to  raise,  by  special  demurrer,  the  question 
that  an  information  charged  two  distinct  offenses  constituted  a  waiver 
of  such  objection. 

Same — Escape — Evidence — Admissibility. 

3.  Testimony  that  defendant,  charged  with  burglary,  attempted  to 
escape  from  the  officers  after  his  arrest,  was  properly  admitted. 

Same — Evidence — Objection — When  too  Late. 

4.  After  a  question  had  been  answered,  repeated  and  again  answered, 
an  objection  tp  it  was  too  late. 

Same — Evidence — Answers — Form  of — Harmless  Error. 

5.  Where  a  witness'  answers,  taken  as  a  whole,  were  explicit  and 
fully  met  the  questions  propounded  to  him  by  defendant's  counsel  on 
cross-examination,  the  court's  action  in  permitting  him  to  answer  in 
his  own  way  rather  than  by  "yes"  and  "no,"  did  not  constitute  reversi- 
ble error,  prejudice  to  accused  not  being  apparent. 

Same — Defendant's  Cross-examination — Latitude. 

6.  In  a  criminal  prosecution,  where  defendant  goes  upon  the  witness- 
stand  in  his  own  behalf,  and  denies  the  commission  of  the  offense,  a 
very  wide  latitude  is  allowed  in  his  cross-examination. 

Same — Evidence— Cross-examination — Scope. 

7.  The  cross-examination  of  a  witness  may  extend  not  only  to  all 
matters  stated  in  his  original  examination,  but  to  all  others,  either 
directly  or  indirectly  connected  with  them,,  which  tend  to  enlighten 
the  jury  upon  the  question  at  issue. 

Same — Cross-examination — Nonprejudicial  Error. 

8.  Even  though  the  court  permitted  defendant's  witnesses  to  be  asked 
questions  on  cross-examination  which  might  more  properly  have  been 
omitted,  yet  they  having  been  directed  to  the  movements  of  one  jointly 
informed  against  with  defendant,  who  had  been  granted  a  separate 
trial,  and  the  evidence  thus  elicited  not  having  tended  in  any  wise  to 
discredit  defendant,  he  was  not  injured  thereby,  and  will  not  be  heard 
to  insist  that  its  admission  was  prejudicial  error. 


40  Mont.]  State  v,  Bodgers.  249 

Appeal  from  Disirict  Courts  Silver  Bow  County;  Michael 
Donlan,  Judge, 

Patrick  Bodgers  was  convicted  of  burglary,  and  appeals  from 
the  judgment  and  an  order  denying  his  motion  for  a  new  trial. 
Affirmed. 

Mr.  J.  H.  Duffy  submitted  a  brief  and  argued  the  cause 
orally,  in  behalf  of  Appellant. 

The  information  is  bad  for  duplicity,  it  being  alleged  that 
the  entry  was  with  the  intent  **to  commit  grand  and  petit  lar- 
ceny." Under  our  statutes  the  information  may  charge  the- 
same  offense  in  different  forms  under  different  counts,  but  this 
must  be  done  in  such  a  way  as  to  show  clearly  upon  the  face 
of  the  information  that  the  matters  and  things  set  forth  in  the 
different  counts  are  d^criptive  of  one  and  the  same  offense. 
{Territory  v.  Poulier,  8  Mont.  146,  19  Pac.  594;  People  v.  Gar- 
cia, 58  Cal.  102;  People  v.  Thompson,  28  Cal.  216.) 

The  general  rule  at  present  is,  as  it  was  at  common  law,  that 
the  ownership  of  the  building  entered  must,  if  known,  be  stated 
in  the  information.  (People  v.  Rogers,  81  Cal.  209,  22  Pac. 
592 ;  People  v.  Henry,  77  Cal.  445,  19  Pac.  830 ;  People  v.  Stew- 
art, 44  Mich.  484,  7  N.  W.  71;  Graves  v.  State,  63  Ala.  134; 
State  V.  Hupp,  31  W.  Va.  355,  6  S.  E.  919;  State  v.  Morri- 
san,  22  Iowa,  158;  Pells  v.  State,  20  Pla.  774;  Commomvealth 
V.  Perris,  108  Mass.  1 ;  Wilson  v.  State,  34  Ohio  St.  199 ;  Peo- 
ple V.  Parker,  91  Cal.  91,  27  Pac.  537.) 

A  person  cannot  be  convicted  of  burglary  for  entering  a  build- 
ing that  he  had  a  lawful  right  to  enter.  Hence  the  necessity 
of  alleging  and  proving  that  the  premises  alleged  to  have  been 
burglarized  were  owned  by  some  one  other  than  the  defendant^ 
at  the  time  of  the  making  of  the  alleged  entrance  therein. 
Burglary  is  an  offense  against  the  possession  of  some  person 
other  than  the  defendant,  and  this  fact  is  not  alleged  in  the 
information.  (People  v.  Rogers,  supra;  People  v.  Henry,  supra;: 
3  Ency.  of  PL  &  Pr.  757.) 
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Mr.  Albert  J.  Odlen,  Attorney  General,  and  Mr,  W.  L.  Mur- 
phy, Assistant  Attorney  General,  filed  a  brief  in  behalf  of  the 
state.    Oral  argument  by  Mr,  Murphy, 

Two  offenses  are  not  alleged  in  this  information.  The  crime 
•of  burglary  alone  is  charged,  and  that  is  complete  when  the  en- 
try with  larcenous  intent  is  charged.  (People  v.  Oarr^tt,  29 
Cal.  628;  People  v.  Devlin,  143  Cal.  128,  76  Pac.  901.)  As 
to  the  suflSeiency  of  the  allegation  of  ownership  of  the  prem- 
ises and  property  contained  therein,  see  Staie  v.  Mish,  36 
Mont.  168,  122  Am.  St.  Rep.  343,  92  Pac.  459.  If  burglary 
consists  of  the  unlawful  entry,  together  with  the  intent  to  com- 
mit larceny,  then  when  that  is  charged,  the  offense  is  complete, 
and  the  fact  that  the  information  goes  further  and  charges  the 
intent  to  commit  both  grand  and  petit  larceny,  and  even  if  it 
went  so  far  as  to  charge  other  felonies,  there  could  be  but  one 
offense  charged,  namely,  the  offense  of  burglary.  (People  v. 
'Goldworthy,  130  Cal.  600,  62  Pac.  1074;  People  v.  Price,  143 
Cal.  351,  77  Pac.  73 ;  State  v.  Powell,  61  Kan.  81,  58  Pac.  968 ; 
State  V.  Copenhaver,  35  Mont.  342,  89  Pac.  61 ;  People  v.  HaU, 
«4  Cal.  595,  30  Pac,  7.) 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
<5ourt. 

Patrick  Rodgers,  James  Barrett,  and  Frank  Rodgers  were 
jointly  accused  of  the  crime  of  burglary,  by  an  information 
filed  in  the  district  court  of  Silver  Bow  county,  the  charging 
part  of  which  is  as  follows:  "That  at  the  county  of  Silver  Bow, 
state  of  Montana,  on  or  about  the  ninth  day  of  November,  A. 
D.  1908,  and  before  the  filing  of  this  information,  the  said  de- 
fendants, Patrick  Rodgers,  James  Barrett  and  Frank  Rodgers, 
did  willfully,  unlawfully,  feloniously,  intentionally  and  bur- 
plariously  enter  that  certain  store  and  building  known  as  the 
store  and  building  of  Louis  Dreibelbis  and  situated  at  No.  429 
North  Main  street,  in  the  city  of  Butte,  in  said  county  and 
&tate,  with  intent  in  them,  the  said  defendants,  Patrick  Rodgers, 
James  Barrett  and  Frank  Rodgers,  then  and  there  and  therein, 
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to  commit  grand  and  petit  larceny."  Upon  arraignment  Pat- 
rick Bodgers  interposed  a  general  demurrer  to  the  informa- 
tion, and,  this  being  overruled,  a  plea  of  not  guilty  was  entered. 
He  demanded  and  was  granted  a  separate  trial,  was  convicted, 
and  has  appealed  from  the  judgment  and  from  an  order  deny- 
ing his  motion  for  a  new  trial. 

It  is  urged  with  great  ability  and  commendable  zeal  that  this 
information  does  not  state  facts  sufBcient  to  constitute  a  public 
offense ;  but  every  phase  of  that  question  now  pressed  upon  our 
attention  was  fully  presented  with  reference  to  an  information 
in  substantially  the  same  language,  in  State  v.  Mish,  36  Mont. 
168,  122  Am.  St.  Rep.  343,  92  Pac.  459,  and,  after  a  thorough 
investigation,  the  conclusion  was  reached  that  the  information 
was  sufScient,  and  it  would  be  idle  to  restate  the  arguments  in 
favor  of  the  court's  conclusion  at  this  time.  We  decline  to  re- 
cede from  the  position  taken  in  the  Mish  Case,  and  the  decision 
then  rendered  is  conclusive  against  the  defendant  on  this  ap- 
peal. (See,  also,  State  v.  Rogers,  31  Mont  1,  77  Pac.  293; 
People  V.  Price,  143  Cal.  351,  77  Pac.  73.) 

It  is  also  urged  that  the  information  ia  defective  in  that  it 
charges  two  distinct  offenses:  (a)  An  entrance  with  intent  to 
commit  grand  larceny;  and  (b)  an  entrance  with  intent  to  com- 
mit petit  larceny.  But  this  objection,  if  meritorious — ^which 
we  do  not  concede — ^was  waived  by  the  defendant  The  Code 
has  prescribed  the  method  by  which  the  question  can  be  raised, 
in  subdivision  3  of  section  9200,  Revised  Codes,  viz.,  by  a  spe- 
cial demurrer,  and,  failing  to  raise  it  in  that  manner,  the  de- 
fendant cannot  upon  the  trial  revive  the  right  which  his  failure 
io  demur  specially  waived,  by  objecting  to  the  introduction  of 
any  evidence  upon  the  ground  that  the  information  states  more 
than  one  offense.  That  the  failure  to  raise  the  question  by 
special  demurrer  is  a  waiver  of  his  right  to  insist  upon  it  is  de- 
termined by  section  9208,  Revised  Codes^  and  State  v.  MaJtoney, 
24  Mont.  281,  61  Pac.  647. 

Exception  is  taken  to  the  action  of  the  trial  court  in  per- 
mitting a  witness  for  the  state  to  testify  that  the  defendant 
iittempted  to  get  away  from  the  officers  at  the  police  station. 
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The  evidence  was  clearly  admissible;  but  the  objection  was  not 
made  until  after  the  question  had  been  answered,  repeated, 
and  again  answered.  In  StcUe  v.  Rhys,  ante,  p.  131,  105 
Pac.  494 — we  considered  this  same  matter,  and  said:  ''Coun> 
sel  cannot  sit  by  until  a  question  has  been  answered,  and  then^ 
if  he  deems  the  answer  inimical  to  his  client's  interest,  object 
to  it.  Of  course,  if  it  appeared  that  the  answer  had  been  made 
before  counsel  had  an  opportunity  to  object,  he  could  not  be 
held  to  have  waived  his  right  to  object.  But  there  is  not  any 
showing  made  here  that  such  was  the  case,  and  under  the  rule 
this  objection  came  too  late.  (Poindexter  <fe  Orr  L.  8.  Co.  v. 
Oregon  Short  Line  R,  Co.,  33  Mont.  338,  83  Pac.  886;  Martin 
V.  Corscadden,  34  Mont.  308,  86  Pac.  33.) " 

Exception  is  also  taken  to  the  refusal  of  the  trial  court  to 
compel  the  witness  George  Dreibelbis  to  answer  yes  or  no  to  the 
following  question  propounded  by  counsel  for  the  defendant  on 
cross-examination:  '*Now,  you  say  your  purpose  in  going  to 
the  city  hall  was  to  see  the  man  you  had  the  trouble  with  in 
the  drug  store,  was  itt  Did  you  have  any  other  purpose  1'^ 
The  witness  answered:  '*I  went  to  see  the  man,  to  see  that  he 
was  safely  landed  where  he  would  be  when  he  was  wanted.  My 
only  purpose  in  going  to  the  city  hall  was  to  see  that  he  was 
safely  landed."  The  witness  was  further  questioned  at  con- 
siderable length  regarding  his  trip  to  the  city  hall  and  to  the 
county  jail  on  the  night  the  offense  was  committed,  and  there 
is  not  any  complaint  made  that  his  answers,  taken  as  a  whole, 
were  not  explicit,  or  that  they  did  not  fully  meet  the  questions 
propounded.  Under  these  circumstances  we  do  not  think  the 
court  erred  in  permitting  this  witness  to  answer  in  his  own  way^ 
rather  than  by  yes  or  no.  In  any  event,  we  fail  to  see  how 
the  defendant  could  have  been  prejudiced  by  the  court 's  ruling. 

There  are  some  fifty  specifications  of  error  directed  to  the  ac- 
tion of  the  trial  court  in  permitting  certain  cross-examination 
of  the  defendant  and  his  witnesses.  In  State  v.  Rogers,  above^ 
this  court  announced  the  rule  that,  when  a  defendant  goes  upon 
the  witness-stand  in  his  own  behalf  and  denies  the  commission 
of  the  crime  with  which  he  is  charged,  a  very  wide  latitude  of 
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cross-examination  is  allowed ;  and  we  do  not  find  that  the  cross- 
examination  of  the  defendant  in  this  instance  violated  any  of 
his  rights.  Of  course,  it  is  not  true  that  the  cross-examination 
of  a  witness  can  be  extended  to  the  same  limit  that  the  direct 
examination  of  another  witness  might  be,  unless  the  particular 
circumstances  warrant  it;  in  other  words,  a  party  has  no  right 
to  cross-examine  any  witness  except  as  to  the  facts  and  cir- 
cumstances connected  with  the  matter  stated  in  his  direct  ex- 
amination. But,  with  that  limitation  in  view,  this  court,  in 
State  V.  Howard,  30  Mont.  518,  77  Pac.  50,  said:  **The  right 
of  cross-examination  extends  not  only  to  all  facts  stated  by  the 
witness  in  his  original  examination,  but  to  all  other  facts  con- 
nected with  them,  whether  directly  or  indirectly,  which  tends 
to  enlighten  the  jury  upon  the  question  in  controversy,  and  this 
right  should  not  be  restricted  unduly."  While  great  latitude 
was  allowed  in  the  cross-examination  of  defendant's  witnesses, 
and  some  questions  were  asked  which  might  have  been  omitted 
with  propriety,  yet  the  inquiry  was  directed  to  the  movements 
of  James  Barrett  and  his  relations  to  the  defendant,  and,  since 
the  evidence  as  a  whole  did  not  tend  to  discredit  the  defendant 
in  any  manner,  he  cannot  insist  that  he  was  injured  thereby. 

We  have  examined  every  specification  of  error  assigned,  but 
deem  it  unnecessary  to  consider  them  separately;  indeed,  coun- 
sel for  appellant  does  not  do  so  in  his  brief.  It  is  sufficient 
to  say  that  upon  the  assignments  made  we  fail  to  find  reversible 
error. 

The  judgment  and  order  are  affirmed. 

Affirmed. 

Mb.  Chief  Justice  Bbantly  and  Mb.  Justice  Smith  con- 
cur. 
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HELENA    POWER    TRANSMISSION   CO.,    Appellant,    v. 

SPRATT  ET  AL.,  Respondents. 

(No.  2,741.) 
(Submitted  December  17,  1909.    Decided  Januarj  3,  1910.) 

[106  Pac.  5.] 

Condemnation  Proceedings — Appeal  to  District  Court — Award 
hy  Jury — Judgment — Interest. 

1.  From  tbe  award  made  by  commieaioneri  in  condemnation  proceed^ 
ings,  an  appeal  was  taken  to  the  district  court.  The  jurj  there  re- 
turned a  verdict  in  favor  of  defendants  for  an  amount  in  ezeess  of 
the  award  bv  the  commissioners.  No  instruction  had  been  given  them 
as  to  the  allowance  of  interest.  The  court  entered  judgment,  adding^ 
interest  at  eight  per  cent  per  annum  from  the  date  of  the  order 
admitting  plaintiff  company  into  possession  of  the  property.  Hcldf. 
that  the  matter  of  interest  was  one  regulated  by  statute  (Revised 
Codes,  sec  7342),  with  which  the  jury  could  not  properly  have  any- 
thing to  do,  there  not  having  been  any  disputed  question  of  fact 
relating  to  it,  and  that  therefore  the  court  in  its  judgment  correctly 
added  interest. 

Appeal  from  District  Court,  Lewis  and  Clark  County;  J.  M^ 
Clements,  Judge. 

Condemnation  PROCEEDiNas  hy  the  Helena  Power  Traosmis* 
sion  Company  against  Augustus  N.  Spratt  and  wife.  From  so 
much  of  tlie  judgment  as  awarded  interest,  plaintiff  appeals.  Af- 
firmed. 

Messrs.  Carpenter,  Day  iff  Carpenter,  and  Mr.  Wm.  WaUace,. 
Jr.,  for  Appellant,  submitted  a  brief.  Mr.  E.  C.  Day  argued 
the  cause  orally. 

Messrs.  Ounn  &  Rasch,  filed  a  brief  in  behalf  of  Respondents. 
Mr.  M.  8.  Ounn  argued  the  matter  orally. 

MR.  JUSTICE  HOLLOWAY  delivered  the  .opinion  of  the 
court 
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In  1907  the  Helena  Power  Transmission  Company  commenced 
an  action  against  Augustus  N.  Spratt,  his  wife,  and  others,  to 
condemn  certain  lands  for  a  reservoir  site.  Commissioners 
were  appointed,  who  fixed  the  amount  of  damages  to  be  awarded 
Spratt  and  wife  at  $19,270.15.  This  amount  was  paid  into 
court  and  apparently  drawn  down  by  Spratt  and  wife,  and  an 
order  of  court  was  then  made  continuing  the  plaintiff  in  pos- 
session  of  the  property  until  the  final  determination  of  the  pro- 
ceedings.  Both  parties  appealed  to  the  district  court  from  the 
award.  The  question  of  damages  was  submitted  to  a  jury, 
which  found  in  favor  of  Spratt  and  wife  for  $31,285,  and  judg- 
ment was  thereupon  entered  for  $12,014.85,  the  difference  be- 
tween the  amount  awarded  by  the  commissioners  and  the  ver- 
dict of  the  jury,  and  this  judgment  provided  that  the  amount 
thereof  should  draw  interest  at  the  rate  of  eight  per  cent  per 
annum  from  July  17,  1907,  the  date  of  the  order  admitting 
plaintiff  to  possession.  From  so  much  of  the  judgment  as  al- 
lows interest,  the  plaintiff  appealed. 

It  is  said  that  the  question  now  raised  was  settled  by  this 
court  in  Butie  Electric  Ry.  Co.  v.  Mathews,  34  Mont.  487,  87 
Pac.  460,  but  in  this  counsel  for  appellant  are  mistaken.  In 
the  Mathews  Case  the  jury  were  instructed  to  allow  interest  on 
the  amount  of  their  award.  The  verdict  returned  reads:  ''The 
total  amount  awarded  to  the  answering  defendants  being 
$1,200."  Under  those  circumstances  we  held  that  the  district 
court  could  not  allow  interest,  since  presumably  the  jury  had  done 
so  under  the  instruction  of  the  court.  Beyond  this  it  was  not 
intended  to  go.  In  the  present  instance  the  jury  were  not  in- 
structed to  allow  interest,  and,  under  such  circumstances,  the- 
question  is  fully  determined  by  our  Codes. 

Section  7344,  Revised  Codes,  provides  for  the  trial  on  appeal 
from  the  award  of  the  commissioners.  Section  7349  provides, 
for  the  order  letting  the  plaintiff  into  possession  of  the  property 
sought  to  be  condemned  pending  the  determination  of  the  pro- 
ceedings; and  section  7342  provides:  ''If  an  order  be  made- 
letting  the  plaintiff  into  possession  as  provided  in  section  7349^ 
the  compensation  and  damages  awarded  shall  draw  lawful  in- 
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terest  from  the  date  of  such  order.''  These  provisions  we  deem 
conclusive.  But  the  suggestion  is  made  that,  if  the  respondents 
here  desired  interest  upon  the  amount  of  the  verdict,  an  in- 
struction to  the  jury  to  make  such  allowance  should  have  been 
requested.  There  was  not  any  disputed  question  of  fact  re- 
lating to  interest  for  the  jury  to  pass  upon.  Interest  is  allowed 
by  the  statute,  and  with  such  allowance  the  jury  could  not 
properly  have  anything  whatever  to  do.  It  was  merely  a  mat- 
ter for  the  court  under  section  7342  above.  {Lough  v.  Minn, 
<&  Si,  L,  R,  Co,,  116  Iowa,  31,  89  N.  W.  77;  Hollingsworth  v. 
Des  Moines  &  Si,  L.  B,  Co,,  63  Iowa,  443,  19  N.  W.  325 ;  Bel- 
lingham  Bay  &  B,  C,  B,  Co.  v.  Sirand,  14  Wash.  144,  44  Pac 
140.)  Interest  is  allowed  by  the  statute  as  compensation  for  the 
use  and  occupation  of  the  premises  under  the  order  allowing  the 
plaintiff  to  take  possession. 

We  do  not  find  any  error  in  the  record.    That  portion  of 
the  judgment  from  which  the  appeal  is  taken  is  afSrmed. 

Affirmed. 

Mb.  Chief  Justice  Bbantly  and  Mb.  Justice  Smith  con- 
cur. 


BILLINGS  SUGAR  CO.  et  al.,  Appellants,  v,  PISH  bt  al., 

Respondents. 

(No.  2,739.) 
(Submitted  December  16,  1909.    Decided  January  1,  1910.) 

[106  Pac.  565.] 

Drains — Esiablishm  eni — Public  Purpose — Consiiiuiion — Special 
Assessmenis — Noiice — Powers  of  Commissioner. 

Drains — Establishment — Nature  of  Proceedings. 

1.  The  proceedings  under  the  drainage  district  law  (Laws  1905, 
Chap.  106,  p.  254),  in  so  far  as  they  relate  to  the  method  of  acquir- 
ing rights  of  way  for  ditches,  etc.,  are  essentially  those  of 
domain. 
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Same — Public  Use — How  Determined. 

2.  While  it  is  for  tlie  courts  to  determine  whether  the  taking'  of  pri- 
Tate  property  for  the  construction  of  drains  under  the  drainage  dis- 
trict law  is  for  a  public  use,  the  declaration  of  the  legislature  in 
enacting  the  statute  should  be  given  due  weight  in  such  determina- 
tion. 

Same — ^Public  Use — Constitution. 

3.  Held,  that  Chapter  106,  Laws  of  1905,  providing  for  the  construc- 
tion and  maintenance  of  drains  "whenever  the  same  shall  be  conducive 
to  the  improvement  or  reclamation  of  agricultural  lands,  public  health, 
convenience  or  welfare,"  is  not  unconstitutional  as  permitting  the  tak- 
ing of  private  property  for  other  than  a  public  use.  (Const.,  Art.  Ill, 
see.  14.) 

Same — Special  Assessments — ^Notice — Hearing. 

4.  Chapter  106  of  the  Laws  of  1905  (before  amendment  by  Session 
Laws  1909,  Chap.  144,  p.  231),  known  as  the  drainage  district  law, 
was  not  invalid,  in  that  persons  specially  assessed  for  benefits  were 
not  given  an  opportunity  to  be  heard  before  the  assessment  was  finally 
made.  The  Act  provided  that  the  drain  commissioner  should,  in  his 
order  establishing  the  drain,  describe  the  several  tracts  to  be  as- 
sessed for  benefits,  and  give  ten  days'  notice  of  the  time  and  place 
of  letting  the  contract,  when  an  opportunity  was  given  to  those  in- 
terested to  appear  and  be  heard. 

Same — Special  Assessments — Power  of  Legislature. 

6.  In  the  absence  of  constitutional  limitations,  the  legislature  has 
power  to  compel  local  improvements,  which  in  its  judgment  will  pro- 
mote the  health  of  the  whole  people,  or  advance  the  public  good,  and 
provide  for  local  assessments  to  pay  for  such  works. 

Same — Special  Assessments — "Taxes" — Constitution. 

6.  Though  special  assessments  for  local  improvements  in  the  shape 
of  drains  in  order  to  relieve  marshy  lands  of  surplus  moisture  are  laiii 
under  the  taxing  power,  their  imposition  does  not  fall  within  the 
restraints  prescribed  by  the  Constitution  (Art.  XII,  sees.  4  and 
11),  relative  to  how,  upon  whom  and  on  what  property  "taxes"  may 
be  levied.  These  sections  refer  solely  to  revenues  which  go  to  de- 
fray general  governmental  expenditures,  as  distinguished  from  special 
outlays  to  provide  for  purely  local  improvements. 

Same — Commissioner — ^Powers — Constitution. 

7.  Bdd,  that  Chapter  106,  Laws  of  1905,  providing  for  the  creation 
and  maintenance  of  drainage  districts,  is  not  open  to  the  constitu- 
tional objection  (Art.  V,  sec.  36)  that  it  confers  upon  the  drain 
commissioner  the  power  to  levy  taxes. 

fiame — ^Assessments — Powers  of  Commissioner. 

8.  Under  section  6  of  Article  XYI  of  the  Constitution,  the  legisla- 
ture may,  in  addition  to  those  county  officers  provided  for  in  that  in- 
strument, make  provision  for  others  as  public  convenience  may  require. 
The  drainage  district  law  (Chapter  106,  Laws  of  1905)  authorizes 
the  commissioners  of  each  county  desiring  to  avail  itself  of  the  bene- 
Hts  of  the  Act  to  appoint  a  drain  commissioner  with  certain  powers, 
among  which  is  his  authority  to  fix  assessments  to  be  paid  by  those  di- 
rectly benefited  by  the  construction  of  drains,  the  assessments  to  be 
collected  through  the  agency  of  the  regular  county  officers.  Held, 
that  the  contention  that  the  legislative  assembly  had  no  authority  to 
confer  upon  the  commissioner  the  powers  specified  in  the  Act  has  no 
merit,  but  that  for  convenience  in  carrying  out  the  object  of  the  statute 
the  legislature  could,  in  addition  to  availing  itself  of  existing  agencies, 
create  new  ones. 

Mont.,  Vol.  40—17 
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Appeal  from  Thirteenth  Judicial  District  Court,  Yellowstone 
County;  Sydney  Fox,  Judge, 

Action  by  the  Billings  Sugar  Company  and  others  against 
J.  W.  Pish,  county  treasurer,  and  others.  Prom  a  judgment 
for  defendants,  and  from  an  order  denying  a  new  trial,  plain- 
tiffs appeal.     Affirmed. 

« 

For  Appellants,  Mr,  O.  F.  Ooddard,  and  Messrs.  Gunn  & 
Rasch,  submitted  a  brief.    Oral  argument  by  Mr.  Carl  Bosch. 

In  addition  to  the  authorities  noted  by  the  court  in  its  opin- 
ion upon  the  question  whether  the  Act  in  question  is  in  con- 
flict with,  and  violative  of,  the  state  Constitution,  counsel  for 
appellants  cite  the  following:  In  re  Ryers,  72  N.  Y.  1,  28  Am. 
Rep.  88 ;  Fleming  v.  Hull,  73  Iowa,  598,  35  N.  W.  673 ;  Jenal 
V.  Oreen  Island  Drain  Co.,  12  Neb.  163,  10  N.  W.  547  j  People 
V.  Parks,  58  Cal.  624. 

Upon  the  contention  that  the  Act  is  unconstitutional  in  that 
it  confers  upon  the  drain  commissioner  too  large  and  compre- 
hensive powers,  the  following  cases  are  cited:  Parks  v.  Board, 
61  Fed.  437 ;  Updike  v.  Wright,  81  111.  49;  Hessler  v.  Drainage 
Commissioners,  53  lU.  105;  Cage  v.  Ordham,  57  111.  144;  Har- 
ward  V.  St.  Clair  etc.  Levee  &  Drainage  Co.,  51  111.  130 ;  Board 
etc.  Leveeing  Waia^h  River  v.  Houston,  71  111.  318;  Hime  v. 
People,  92  HI.  406;  Bernards  Township  v.  Allen,  61  N.  J.  L. 
228,  39  Atl.  716 ;  Taylor  v.  Smith,  50  N.  J.  L.  101,  11  Atl.  321 ; 
State  ex  rel.  Howe  v.  Des  Moines,  103  Iowa,  76,  64  Am.  St. 
Rep.  157,  72  N.  W.  639,  39  L.  R.  A.  285;  People  v.  Parks,  58 
Cal.  624;  Reelfoot  Lake  Levee  Dist.  v.  Dawson,  97  Tenn.  151, 
36  S.  W.  1041,  34  L.  R.  A.  725;  State  v.  Stanford,  24  Utah, 
148,  66  Pac.  1061;  Vallelly  v.  Board  of  Park  Commissioners^ 
16  N.  D.  25,  111  N.  W.  615,  15  L.  R.  A.,  n.  s.,  61. 

To  the  point  that  the  Act  is  repugnant  to  section  36,  Article 
V  of  the  Constitution,  in  that  under  it  the  legislature  was  pro- 
hibited from  conferring  upon  the  drain  commissioner  the  power 
to  levy  taxes,  these  cases  are  cited:  Mellen  v.  Pittsburg  Co.,  21 
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Pitts.  L.  J.  185 ;  Keeler  v.  Wesigate,  10  Pa.  Dist.  R.  240 ;  Com. 
ex  rel.  Dave  v.  Smith,  9  Pa.  Dist.  R.  350;  Perkins  v.  Philch 
delphia,  156  Pa.  554,  27  Atl.  356;  In  re  Senate  Bill,  12  Colo. 
188,  21  Pac.  481 ;  State  v.  Edwards,  38  Mont.  250,  99  Pac.  942. 

For  Respondents,  there  was  a  brief  by  Mr,  Albert  J,  Galen, 
Attorney  General,  and  Mr.  W.  H.  Poarman^  Assistant  Attorney 
General.  Oral  argument  by  Mr,  W.  L.  Murphy,  Assistant  At- 
torney GeneraL 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

A  brief  statement  will  suffice  to  indicate  the  points  of  law 
involved  in  these  appeals.  Plaintiffs  brought  their  action 
against  the  county  treasurer,  county  commissioners,  and  county 
drain  commissioner  of  Yellowstone  county,  to  recover  certain 
moneys  paid  as  taxes  in  the  year  1907,  under  protest,  and  to 
restrain  the  collection  of  similar  taxes  in  subsequent  years. 
These  taxes  for  1907  were  collected  by  virtue  of  Chapter  106, 
page  254,  Session  Laws  of  1905,  now  found,  as  amended  by  the 
Laws  of  1907,  under  Part  III,  Title  11,  Revised  Codes,  known 
as  the  ''Drainage  District  Law."  The  Act  was  again  amended 
in  1909,  but  neither  amendment  is  involved  in  this  case,  the 
taxes,  the  collection  of  which  is  sought  to  be  restrained,  having 
been  levied,  by  virtue  of  the  Act  of  1905,  to  be  collected  in 
three  installments.  The  cause  was  tried  to  the  district  court 
of  Yellowstone  county,  aided  by  a  jury.  Certain  special  find- 
ings were  made  by  the  jury,  and  a  general  verdict  was  returned 
in  favor  of  the  plaintiflPs.  The  court  set  aside  the  general  ver- 
dict, but  adopted  the  special  findings,  concluded  as  matter  of 
law  that  the  defendants  were  entitled  to  prevail,  and  entered 
judgment  accordingly.  From  that  judgment,  and  an  order  deny- 
ing a  new  trial,  the  plaintiffs  have  appealed. 

Appellants  preface  their  argument  thus:  **The  several  errors 
assigned,  calling  in  question  the  validity  of  the  action  of  the 
court  below,  may  well  be  considered  together  as  a  whole.  They 
are  each  and  all  based  upon  the  proposition  that  the  Act  of  the 
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legislative  assembly,  under  which  the  drain  in  question  in  this 
case  was  constructed,  is  inoperative  and  void,  for  the  reason 
that  the  provisions  thereof,  when  tested  by  the  principles  of 
the  settled  law,  are  incapable  of  being  legally  complied  with 
and  carried  into  operative  effect,  and  for  the  further  reason 
that  the  Act  is  in  conflict  with,  and  violative  of,  the  Constitu- 
tion of  the  state  of  Montana." 

Section  11,  Article  XII,  of  the  state  Constitution,  reads  as 
follows:  *' Taxes  shall  be  levied  and  collected  by  general  laws 
and  for  public  purposes  only.  They  shall  be  uniform  upon  the 
same  class  of  subjects  within  the  territorial  limits  of  the  au- 
thority levying  the  tax."  Section  14,  Article  III,  of  the  Consti- 
tution, reads:  ** Private  property  shall  not  be  taken  or  damaged 
for  public  use  without  just  compensation  having  been  first  made 
to  or  paid  into  court  for  the  owner."  Section  27,  Article  III, 
reads:  *'No  person  shall  be  deprived  of  life,  liberty  op  property 
without  due  process  of  law." 

Section  1  of  the  so-called  '' Drainage  District  Law"  reads  as 
follows:  ''That  drains  may  be  located,  established,  constructed 
and  maintained  and  drains  and  watercourses  may  be  cleaned 
out,  straightened,  widened,  deepened  and  extended,  whenever 
the  same  shall  be  conducive  to  the  improvement  or  reclamation 
of  agricultural  lands,  public  health,  convenience  or  welfare." 

In  the  case  of  Summers  v.  SvUivan,  39  Mont.  42,  101  Pac 
166,  this  court  said:  '*The  legislative  authority  generally  to  en- 
act these  drainage  statutes  is  derived  from  the  police  power, 
the  power  of  eminent  domain,  or  the  taxing  power.  The  pro- 
ceedings under  our  statute  are  essentially  those  of  eminent  do- 
main; and  if,  in  obtaining  a  right  of  way  for  a  drain  across 
the  lands  of  these  plaintiffs,  their  lands  will  be  depreciated  in 
value  by  reason  of  the  impairment  of  their  water  rights,  this 
is  one  of  the  elements  to  be  considered  in  assessing  damages  to 
them.  The  proceeding,  in  principle,  is  not  different  from  the 
proceeding  to  establish  a  public  road."  In  the  Summers  Case 
the  constitutionality  of  the  statute  was  not  questioned.  As 
was  therein  indicated,  the  proceedings  under  the  drainage  dis- 
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trict  law,  in  so  far  as  they  relate  to  the  method  of  acquiring 
a  right  of  way  for  the  ditch,  are  essentially  those  of  eminent 
domain. 

The  following  authorities  are  called  to  our  attention  by  coun- 
sel for  the  appellants,  in  support  of  their  contention  that  the 
law  is  unconstitutional:  ''Independently  of  express  authority 
given  by  the  Constitution,  a  state  legislature  cannot  authorize 
the  taking  of  private  property  for  a  merely  private  use,  even 
upon  making  compensation.  The  doctrine  of  eminent  domain 
is  that  private  property  may  be  appropriated  to  public  use 
upon  compensation  being  made,'  but  it  cannot  be  taken  for 
strictly  private  purposes  without  the  consent  of  the  owner, 
whether  compensation  is  made  or  not.  The  assertion  of  a  right 
on  the  part  of  the  legislature  to  take  the  property  of  one  citizen 
and  transfer  it  to  another,  even  for  a  full  compensation,  where 
the  public  interest  is  not  promoted  thereby,  is  claiming  a  despotic 
power,  and  one  inconsistent  with  every  just  principle  and 
fundamental  maxim  of  a  free  government."  (15  Cyc.  578.) 
*'It  is  well  settled  that  the  legislature  has  no  power  to  author- 
ize the  taking  of  private  property  for  a  private  use,  without 
the  owner's  consent.'*  (Wisconsin  Water  Co.  v.  Winans,  85 
Wis.  26,  39  Am.  St.  Rep.  813,  54  N.  W.  1003,  20  L.  R.  A,  662.) 

In  the  case  of  In  re  Theresa  Drainage  District,  90  Wis.  301, 
63  N.  W.  288,  the  court  said:  ''It  is  settled  law  in  this  state 
that  private  property  can  be  taken  in  invitum  for  a  public  use 
only.  For  a  private  use  it  cannot  be  taken.  •  •  •  It  is 
also  settled  that  to  dig  ditches  or  drains  across  the  land  of 
private  owners,  under  an  apparent  legislative  authority,  is  a 
taking  of  the  lands.  •  •  •  The  question  presented  for  de- 
cision is  whether  the  digging  of  the  ditches  and  drains,  and 
the  construction  of  the  levees  and  other  works  contemplated 
by  the  statute,  is  for  a  public  use.  The  provision  of  the  stat- 
ute is,  'If  it  shall  appear  to  the  court  that  the  proposed  drain 
or  drains,  ditch  or  ditches,  levee  or  levees,  or  other  works,  is  or 
are  necessary,  or  will  be  useful  for  the  drainage  of  the  lands 
proposed  to  be  drained  thereby,  for  agriculttiral,  sanitary  or 
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mining  purposes,*  the  court  shall  appoint  commissioners. 
•  •  •  There  is  in  the  entire  statute  no  expression  or  intima- 
tion that  it  was  any  part  of  the  consideration  upon  which  the 
improvement  should  be  authorized  that  it  should  be  either  neces- 
sary or  desirable  to  promote  any  public  interest,  convenience, 
or  welfare.  No  doubt,  such  an  improvement  may  be  useful  to 
some,  or  perhaps  many,  private  owners  of  land,  by  way  of  in- 
creasing the  usefulness  and  value  of  their  lands.  But  that  is 
merely  a  private  advantage.  It  interests  the  public  only  indi- 
rectly and  remotely,  in  the  same  way  and  sense  in  which  the 
public  interest  is  advanced  by  the  thrift  and  prosperity  of  in- 
dividual citizens.  •  •  •  Some  home  or  homes  might  be 
made  more  cheerful  or  more  healthful.  But  one  man's  property 
cannot  be  taken  to  make  another  man's  home  more  cheerful  or 
healthful.  It  is  only  when  it  will  make  the  homes  of  the  pub- 
lic more  healthful  that  any  maxi's  property  can  be  taken  for 
'sanitary  purposes.'  But  it  is  urged  that  the  term  'sanitary 
purposes'  comprehends  and  imports  the  idea  of  the  public 
health.  If  so,  it  might  save  this  statute."  The  court  then  pro- 
ceeds to  determine  that  the  words  "sanitary  purposes"  do  not 
indicate  that  the  use  intended  was  a  public  one,  and  the  stat- 
ute is  declared  entirely  invalid. 

In  the  Matter  of  TuthiU,  163  N.  Y.  133,  79  Am.  St.  Rep.  674, 
57  N.  E.  303,  49  L.  B.  A.  781,  the  court  said:  "It  is  an  ancient 
principle,  which  entered  into  our  social  compact,  that  the  use 
for  which  private  property  may  be  taken  must  be  a  public  one, 
whether  the  taking  be  by  the  exercise  of  the  right  of  eminent 
domain,  or  by  that  of  taxation.  The  sovereign  power  is  in- 
capable of  conferring  any  right  to  interfere  with  private  prop- 
erty except  it  be  needed  for  public  objects.  To  take  land  for 
any  other  than  a  public  use,  to  take  it  from  one  citizen,  and 
to  transfer  it  to  another,  even  for  full  compensation,  would  be 
to  violate  the  contract  by  which  the  land  was  originally  granted 
by  the  government.  •  •  •  The  state  Constitution,  from  the 
beginning,  by  authorizing  the  appropriation  of  private  property 
for  public  use,  impliedly  declared  that  for  any  other  use  pri- 
vate property  should  not  be  taken  from  one  and  applied  to  the 
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private  use  of  another."  The  court  then  decided  that  the 
policy  of  the  state  of  New  York  had  never  sanctioned  drainage 
proceedings  such  as  were  involved  in  the  case  under  coDsidera- 
tion,  and  held  the  law  void.  The  learned  judge  who  wrote  the 
opinion  further  said:  "But,  lacking  public  ends,  I  find  nothing 
in  the  past  political  history  of  the  state  which  would  justify 
laws  by  which  a  citizen  may  be  authorized  to  take  the  property 
of  his  neighbor,  by  the  exercise  of  the  right  of  eminent  domain, 
for  a  purpose  which  is  primarily  for  his  private  benefit;  al- 
though, incidentally,  of  such  possible  benefit  generally  as  any 
improvement  of  agricultural  lands  would  result  in." 

In  the  case  of  Kinnie  v.  Bare,  68  Mich.  625,  36  N.  W.  672, 
the  supreme  court  of  Michigan  said,  relative  to  a  drainage  law : 
'''Such  proceedings  can  be  authorized  by  the  legislature  only 
under  the  police  power  of  the  state.  Drain  laws  which  take 
from  the  citizen  his  private  property  against  his  will  can  be 
upheld  solely  upon  the  ground  that  such  drains  are  necessary 
for  the  public  health.  They  proceed  upon  the  basis  that  low, 
wet,  and  marshy  lands  generate  malaria,  causing  sickness  and 
danger  to  the  health  and  life  of  the  people;  that  when  they 
are  of  such  character  as  to  injure  the  health  of  the  community, 
they  become  and  are  public  nuisances,  which  ought  to  be  abated, 
4Uk1  the  legislature  has  the  right  under  the  police  power,  in- 
herent in  every  government,  to  protect  the  people  from  plague 
and  pestilence,  and  to  preserve  the  public  health.  But  drain- 
^e  for  the  purpose  of  private  advantage,  such  as  improving 
the  quality  of  the  land,  or  rendering  it  more  productive  or  fit 
for  cultivation,  cannot  be  justified  under  the  police  power. 
Neither  public  convenience  nor  public  welfare,  independent  of 
considerations  of  the  public  health,  will  justify  the  legislature 
in  the  enactment  of  laws  for  the  construction  and  maintenance 
of  drains  and  the  assessment  of  taxes  therefor.  It  is  evident 
that  where  the  public  health  is  not  affected  by  the  existence  of 
low,  swampy  land,  the  only  object  to  be  accomplished  by  their 
drainage  is  the  improvement  of  the  land  itself." 

In  the  case  of  Oifford  Drainage  District  v.  Shroer,  145  Ind. 
S72,  44  N.  £.  636,  the  supreme  court  of  Indiana  said:  ''It  has 
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been  uniformly  held  by  this  court  that  the  reclamation  of  wet 
land,  and  the  drainage  of  ponds  and  marshes,  is  of  public  util- 
ity, and  is  for  the  benefit  of  the  public  health  and  welfare. 

*  *  *  So  far  as  the  drainage  of  wet  lands  will  promote  the 
health  of  the  public,  it  is  by  virtue  of  the  police  power  of  the 
state   that    the    authority    is   exercised   to   enact   such   laws. 

*  *  *  It  is  settled  law  in  this  state  that  the  legislature  has 
no  power  under  the  Constitution  to  enact  a  law  authorizing  one 
person  to  improve  his  own  or  the  lands  of  another  by  draining 
or  otherwise,  and  compel  the  persons  benefited  to  pay  therefor, 
unless  the  public  is  also  benefited  thereby.  •  •  •  Unless  a 
general  law  in  this  state  for  the  drainage  of  wet  lands  makes 
proper  provision  for  the  determination  in  each  proceeding  of 
the  question  whether  the  particular  ditch  or  system  of  drain- 
age will  be  of  public  utility,  or  promote  the  public  health,  wel- 
fare, and  convenience,  it  will  be  unconstitutional  and   void. 

*  •  •  Drainage,  to  benefit  the  lands  for  agricultural  pur- 
poses alone,  would  be  for  the  purpose  of  private  gain  or  ad- 
vantage, and  would  merely  subserve  private  interests,  without 
reference  to  those  of  the  public." 

We  have  quoted  thus  at  length  from  the  foregoing  authori- 
ties for  the  reason  that  they  lay  down  the  rule  rdied  upon  by  the 
appellants,  and  seem  to  illustrate  the  public  policy  of  the  states 
in  which  they  were  decided.  Many  cases  may  be  found  which 
lay  down  tiie  general  rule  that  the  land  of  one  person  cannot 
be  taken  for  the  benefit  of  another,  without  his  consent,  even 
though  adequate  compensation  be  tendered.  We  apprehend  that 
most  of  these  cases  relate  to  proceedings  in  eminent  domain, 
and  do  not,  perhaps,  involve  exactly  the  same  principle  as  that 
found  in  cases  relating  to  the  power  of  the  legislature  to  com- 
pel a  land  owner  to  pay,  by  taxation,  for  the  special  benefits 
accruing  to  him  on  account  of  a  public  improvement  affecting 
a  community.  Many  courts,  too,  have  declared  without  reserva- 
tion, as  did  the  Indiana  court  in  the  case  last  cited,  that  drain- 
age of  lands  for  agricultural  purposes  alone  would  be  for  the 
purpose  of  private  gain.  If  by  this  is  meant  that  such  would 
necessarily  be  the  only  purpose  subsexred,  we  cannot  agree  with 
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the  statement.  The  words  "public  utility"  are  used  through- 
out the  opinion,  and  perhaps  that  expression  is  intended  to 
qualify  the  language  we  have  quoted.  At  any  rate,  we  are  of 
opinion  that  the  matter  of  public  utility  should  be  given  great 
consideration  in  determining  whether  a  statute  providing  for 
a  system  of  drainage  for  agricultural  purposes  is  constitutional. 
As  was  said  in  the  Matter  of  TuthUl,  supra,  by  the  court  of 
appeals  of  New  York,  the  public  policy  of  the  state,  as  evi- 
denced by  former  legislative  enactments  and  decisions  of  the 
courts,  may  be  looked  to  in  order  to  determine  what  has  thereto- 
fore been  regarded  as  of  public  utility. 

The  supreme  court  of  the  United  States,  in  Pallhrook  Irr, 
Dist.  ▼.  BradUy,  164  U.  S.  112-159,  17  Sup.  Ct.  56,  63,  41  L. 
Ed.  369,  said:  ''It  is  obvious,  however,  that  what  is  a  public 
use  frequently  and  largely  depends  upon  the  facts  and  cir- 
cumstances surrounding  the  particular  subject  matter  in  regard 
to  which  the  character  of  the  use  is  questioned."  The  supreme 
court  of  New  Hampshire,  in  Cheat  Falls  Mfg.  Co,  v.  Fernald^ 
47  N.  H.  444-459,  said:  ''It  very  clearly  appears  that,  in  the- 
legislation  and  practice  of  the  province  and  state,  it  had  long^ 
been  recognized,  and  was  when  the  Constitution  was  adopted, 
as  within  the  general  scope  of  the  legislative  power  to  author- 
ize private  property  to  be  taken  for  the  purpose  of  erecting- 
and  improving  water  power  in  the  streams  aud  waters  of  the 
state,  when,  in  the  opinion  of  the  legislature,  the  public  good 
required  it."  Judge  Cooley,  in  his  work  on  Constitutional 
Limitations  (seventh  edition),  page  768,  says:  "The  reason  of 
the  case  and  the  settled  practice  of  free  governments  must  be 
our  guides  in  determining  what  is  or  is  not  to  be  regarded  as 
a  public  use,  and  that  can  only  be  considered  such  where  the 
government  is  supplying  its  own  needs,  or  is  furnishing  facili- 
ties for  its  citizens  in  regard  to  those  matters  of  public  neces- 
sity, convenience,  or  welfare  which,  on  account  of  their  peculiar 
character,  and  the  difficulty — perhaps  impossibility — of  making 
provision  for  them  otherwise,  is  alike  proper,  useful,  and  need- 
ful for  the  government  to  provide.** 
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It  is  for  the  courts  to  determine  and  decide  whether  the  use 
is  a  public  use.  {O'ReUey  v.  Kankakee  V alley  Draining  Co., 
32  Ind.  169-185;  Logan  v.  StogscUde,  123  Ind.  372,  24  N.  E. 
135,  8  L.  R.  A.  58.)  In  the  case  of  Dayton  Mining  Co,  v.  Sea^ 
well,  11  Nev.  394,  the  court  held  that  the  declaration  by  the 
legislature  that  the  purposes  named  in  the  Act  under  consid- 
eration were  'Ho  be  for  the  public  use  and  the  right  of  eminent 
domain  may  be  exercised  therefor"  was  not  conclusive  upon 
the  courts.  Chief  Justice  Hawley,  in  writing  the  opinion,  said, 
however:  ''But  in  this  connection  it  must,  as  we  think,  be  ad- 
mitted that  although  the  action  of  the  legislature  is  not  final, 
its  decision  upon  this  point  is  to  be  treated  by  the  courts  with 
the  consideration  which  is  due  to  a  co-ordinate  department  of 
the  state  government."  In  that  case  a  petition  had  been  filed 
by  the  relator,  a  mining  company,  against  the  respondent  as  a 
district  judge,  praying  for  the  appointment  of  commissioners 
to  determine  the  compensation  to  be  paid  to  one  Waddell  for 
a  strip  of  land  which  the  mining  company  desired  to  acquire 
for  use  in  connection  with  its  operations,  by  virtue  of  an  Act 
^'to  encourage  the  mining,  milling,  smelting  and  other  reduc- 
tion of  ores  in  the  state  of  Nevada."  The  respondent  claimed 
that  the  Act  was  in  violation  of  that  provision  of  the  state  Con- 
stitution which  declared  that  no  person  should  be  "deprived 
of  life,  liberty  or  property,  without  due  process  of  law;  nor 
shall  private  property  be  taken  for  public  use  without  just 
compensation  having  been  first  made  or  secured."  The  court 
also  said:  "That  the  purposes  mentioned  in  the  Act  are  of  vital 
necessity  to  the  people  of  this  state  cannot  be  denied;  that 
mining  is  the  paramount  interest  of  the  state  is  not  questioned ; 
that  anything  that  tends  directly  to  encourage  mineral  de- 
velopments and  increase  the  mineral  resources  of  the  state  is 
for  the  benefit  of  the  public,  and  is  calculated  to  advance  the 
general  welfare  and  prosperity  of  the  people  of  this  state,  is 
a  self-evident  proposition."    The  Act  was  held  to  be  valid. 

The  supreme  court  of  the  United  States,  in  FaUbrook  Irr. 
Dist  V.  Bradley,  supra,  said:  "To  provide  for  the  irrigation 
of  lands  in  states  where  there  is  no  color  of  necessity  therefor 
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within  any  fair  meaning  of  the  term  •  •  *  might  be  re- 
garded by  courts  as  an  improper  exercise  of  legislative  will, 
and  the  use  might  not  be  held  to  be  public  in  any  constitutional 
sense,  no  matter  how  many  owners  were  interested  in  the 
scheme.  On  the  other  hand,  in  a  state  like  California,  which 
confessedly  embraces  millions  of  acres  of  arid  lands,  an  Act  of 
the  legislature  providing  for  their  irrigation  might  well  be  re- 
garded as  an  act  devoting  the  water  to  a  public  use,  and  there- 
fore as  a  valid  exercise  of  the  legislative  power.  The  people 
of  California  and  the  members  of  her  legislature  must  in  the 
nature  of  things  be  more  familiar  with  the  facts  and  circum- 
stances which  surround  the  subject,  and  with  the  necessities 
and  the  occasion  for  the  irrigation  of  the  lands,  than  can  any- 
one be  who  is  a  stranger  to  her  soU.  This  knowledge  and  famil- 
iarity must  have  their  due  weight  with  the  state  courts  which 
are  to  pass  upon  the  question  of  public  use  in  the  light  of  the 
facts  which  surround  the  subject  in  their  own  state.  •  •  • 
The  use  for  which  private  property  is  to  be  taken  must  be  a 
public  use,  whether  the  taking  be  by  the  exercise  of  the  right 
of  eminent  domain  or  by  that  of  taxation.  •  •  •  While  the 
consideration  that  the  work  of  irrigation  must  be  abandoned 
if  the  use  of  the  water  may  not  be  held  to  be  or  constitute  a 
public  use  is  not  to  be  regarded  as  conclusive  in  favor  of  such 
use,  yet  that  fact  is  in  this  case  a  most  important  consideration. 
Millions  of  acres  of  land  otherwise  cultivable  must  be  left  in 
their  present  arid  and  worthless  condition,  and  an  effectual 
obstacle  will  therefore  remain  in  the  way  of  the  advance  of  a 
large  portion  of  the  state  in  material  wealth  and  prosperity. 
To  irrigate,  and  thus  to  bring  into  possible  cultivation  these 
large  masses  of  otherwise  worthless  lands,  would  seem  to  be  a 
public  purpose,  and  a  matter  of  public  interest  not  confined  to 
the  land  owners,  or  even  to  any  one  section  of  the  state.  The 
fact  that  the  use  of  the  water  is  limited  to  the  land  owner  is 
not,  therefore,  a  fatal  objection  to  this  legislation.  It  is  not 
essential  that  the  entire  community,  or  even  any  considerable 
portion  thereof,  should  directly  enjoy  or  participate  in  an  im- 
provement in  order  to  constitute  it  a  public  use.    •    •    •    The 
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caAe  does  not  essentially  differ  from  that  of  Hagar  v.  Reclatna" 
iion  Dist,  111  U.  S.  701,  4  Sup.  Ct.  663,  28  L.  Ed.  569,  where 
this  court  held  that  the  power  of  the  legislature  of  California  ta 
prescribe  a  system  of  reclaiming  swamp  lands  was  not  incon- 
sistent with  any  provision  of  the  federal  Constitution.  The 
power  does  not  rest  simply  upon  the  ground  that  the  reclama- 
tion must  be  necessary  for  the  public  health.  That,  indeed,  is 
one  ground  for  the  interposition  of  the  state,  but  not  the  only 
one.  Statutes  authorizing  drainage  of  swamp  lands  have  fre- 
quently been  upheld  independently  of  any  effect  upon  the  pub- 
lic health,  as  reasonable  regulations  for  the  general  advantage 
of  those  who  are  treated  for  this  purpose  as  owners  of  common 
property.  (Citing  Head  v.  Amoskeag  Mfg,  Co.,  113  U.  S.  9-22, 
5  Sup.  Ct.  441,  28  L.  Ed.  889 ;  Wurts  v.  Hoagland,  114  U.  S. 
606,  611,  5  Sup.  Ct.  1086,  29  L.  Ed.  229 ;  Cooley  on  Taxation,  2d 
ed.,  617.)  If  it  be  essential  or  material  for  the  prosperity  of 
the  community,  and  if  the  improvement  be  one  in  which  all  the 
land  owners  have  to  a  certain  extent  a  common  interest,  and 
the  improvement  cannot  be  accomplished  without  the  concur- 
rence of  all,  or  nearly  all,  of  such  owners  by  reason  of  the 
peculiar  natural  condition  of  the  tract  sought  to  be  reclaimed, 
then  such  reclamation  may  be  made,  and  the  land  rendered 
useful  to  all,  and  at  their  joint  expense.  In  such  case  the  abso- 
lute right  of  each  individual  owner  of  land  must  yield  to  a 
certain  extent,  or  be  modified  by  corresponding  rights  on  the 
part  of  other  owners  for  what  is  declared  upon  the  whole  to  be 
for  the  public  benefit.  Irrigation  is  not  so  different  from  the 
reclamation  of  swamps  as  to  require  the  application  of  other  and 
different  principles  to  the  case." 

In  the  ease  of  Head  v.  Amoskeag  Mfg,  Co,,  above  cited,  the 
court  said:  "The  statutes  which  have  long  existed  in  many 
states,  authorizing  the  majority  of  the  owners  in  severalty  of 
adjacent  meadow  or  swamp  lands  to  have  commissioners  ap- 
pointed to  drain  and  improve  the  whole  tract,  by  cutting  ditches 
or  otherwise,  and  to  assess  and  levy  the  amount  of  the  expense 
upon  all  the  proprietors  in  proportion  to  the  benefits  received, 
have  often  been  upheld,  independently  of  any  effect  upon  the 
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public  health,  as  reasonable  regulations  for  the  general  advan- 
tage of  those  who  are  treated  for  this  purpose  as  owners  of  a 
common  property." 

In  Board  of  Directors  v.  Tregea,  88  Cal.  334-354,  26  Pac.  237, 
242,  it  was  said:  ''The  formation  of  irrigation  districts  is  ac- 
complished by  proceedings  so  closely  analogous  to  those  pre- 
scribed for  the  formation  of  swamp  land  reclamation  districts 
that  the  decisions  with  respect  to  the  latter  are  authority  as  to 
the  former." 

In  the  case  of  Hagar  v.  Supervisors,  47  Cal.  222,  the  supreme 
court,  in  1874,  said:  *'It  is  said,  however,  that  it  is  not  within 
the  constitutional  power  cf  the  legislature  to  compel  the  peti- 
tioner to  reclaim  his  lands  at  his  own  expense,  and  against  his 
consent.  But  we  think  the  power  of  the  legislature  to  compel 
local  improvements^  which,  in  its  judgment,  Tvill  promote  the 
health  of  the  people  and  advance  the  public  good,  is  unquestion- 
able.  In  the  exercise  of  this  power  it  may  abate  nuisances,  con- 
struct and  repair  highways,  open  canals  for  irrigating  arid  dis- 
tricts, and  perform  many  other  similar  acts  for  the  public  good, 
and  all  at  the  expense  of  those  who  are  to  be  chiefly  and  more 
immediately  benefited  by  the  improvement.  •  •  •  But  we 
need  not  rest  our  decision  on  the  narrow  ground  that  this  is 
strictly  a  local  improvement.  On  the  contrary,  the  reclama- 
tion of  the  vast  bodies  of  swamp  and  overflowed  land  in  this 
state  may  justly  be  regarded  as  a  public  improvement  of  great 
magnitude,  and  of  the  utmost  importance  to  the  community." 

Again,  the  supreme  court  of  California,  in  Turlock  Irr,  Dist, 
V.  Williams  (1888),  76  Cal.  360,  18  Pac.  379,  said:  ''The  results 
to  be  derived  from  a  drainage  law,  and  one  which  has  for  its 
purpose  the  irrigation  of  immense  bodies  of  arid  lands,  must 
necessarily  be  the  same,  as  respects  the  public  good.  •  •  • 
Such  a  general  scheme,  by  which  immigration  may  be  stimu- 
lated, the  taxable  property  of  the  state  increased,  the  relative 
burdens  of  taxation  upon  the  whole  people  decreased,  and  the 
comfort  and  advantage  of  many  thriving  communities  sub- 
served, would  seem  to  redound  to  the  oonunon  advantage  of  all 
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the  people  of  the  state,  to  a  greater  or  less  extent."     (See,  also, 
Rutherford  v.  Mynes,  97  Pa.  78.) 

Perhaps  the  most  instmctive  case  to  be  found  in  the  books  is 
In  re  Madera  Irr.  Dist  (1891),  92  Cal.  296,  27  Am.  St.  Rep. 
106,  28  Pac.  272,  14  L.  R.  A.  755,  wherein  Mr.  Justice  Har- 
rison  said,  among  other  things:  ''In  determining  whether  any 
particular  measure  is  for  the  public  advantage,  it  is  not  neces- 
sary to  show  that  the  entire  body  of  the  state  is  directly  affected 
thereby,  but  it  is  sufficient  that  that  portion  of  the  state  within 
the  district  provided  for  by  the  Act  shall  be  benefited  thereby. 
•    •    •    Those  portions  of  the  state  which  are  subject  to  over- 
flow, and  those  which  require  drainage,  as  well  as  those  which 
for  the  purpose  of  development  require  irrigation,  fall  equally 
within  the  purview  of  the  legislature  and  its  authority  to  legis- 
late for  the  benefit  of  the  entire  state  or  for  the  individual  dis- 
trict.   •    •    •    Whether  the  reclamation  of  the  land  be  from 
excessive  moisture  to  a  condition  suitable  for  cultivation,  or 
from  excessive  aridity  to  the  same  condition,  the  right  of  the 
legislature  to  authorize  such  reclamation  must  be  upheld  upon 
the  same  principle,  viz.,  the  welfare  of  the  public,  and  particu- 
larly that  portion  of  the  public  within  the  district  affected  by 
the  means  adopted  for  such  reclamation.    Whatever  tends  to 
an  increased  prosperity  of  one  portion  of  the  state,  or  to  pro- 
mote its  material  development,  is  for  the  advantage  of  the  entire 
state;  and  the  right  of  the  legislature  to  make  provision  for 
developing  the  productive  capacity  of  the  state,  or  for  increasing 
facilities  for  the  cultivation  of  its  soil  according  to  the  require- 
ments of  the  different  portions  thereof,  is  upheld  by  its  power 
to  act  for  the  benefit  of  the  people  in  affording  them  the  right 
of  'acquiring,  possessing  and  protecting  the  property'  which  is 
guaranteed  to  them  by  the  Constitution.    The  local  improve- 
ment contemplated  by  such  legislation  is  for  the  benefit  and 
general  welfare  of  all  persons  interested  in  the  lands  within  the 
district,  and  is  a  local  public  improvement.     This  principle  is 
not  contravened  by  the  fact  that  it  may  even  operate  injuriously 
upon  some  of  the  individuals  or  proprietors  of  land  within  the 
district,  or  by  the  fact  that  there  may  be  some  who  for  personal 


40  Mont]     BiLLiNOS  Suqab  Co.  bt  al.  v.  Fish  bt  al.        27 1 

motives  may  wish  to  resist  the  improyement. "  (See,  also,  Sisson 
V.  Supervisors,  128  Iowa,  442,  104  N.  W.  454,  70  L.  R.  A.  440.) 
Begarding  this  case  as  involving  an  important  principle  of 
constitutional  law,  and  ene  of  peculiar  interest  to  all  of  the 
comparatively  new  states  of  the  Union,  we  have  quoted  at  length 
from  the  decisions  of  the  courts  of  other  states,  in  order  to  illus- 
trate the  principle  seemingly  running  through  all  of  the  cases  r 
that  the  constitutional  questions  involved  should  be  decided  in 
the  light  of  conditions  existing  in  the  particular  state.  The- 
public  policy  of  the  different  states  has  been  dictated  by,  and 
formulated  upon,  such  considerations.  Montana  has  been  a 
state  for  a  little  over  twenty  years,  and  her  public  policy  has, 
on  many  questions,  not  yet  been  indicated.  It  is  so  in  the 
matter  of  the  reclamation  of  wet  or  swampy  lands.  It  will  not 
do  to  say  that  the  enactment  of  the  law  under  consideration  of 
itself  indicates  the  policy  of  the  state.  In  New  York  similar 
laws  were  declared  uncoustitutional  when  enacted,  and,  if  we 
correctly  interpret,  the  policy  of  the  state  was  thought  to  be 
indicated  by  the  decisions  of  the  courts,  rather  than  by  the  Acts 
of  the  legislature.  In  other  words,  the  courts  exercised  the  au- 
thority to  declare  what  was,  and  what  was  not,  a  public  use. 
But,  as  was  said  by  Judge  Hawley  in  the  Nevada  case,  cited 
above,  considerable  weight  should  be  given  to  the  declaration  of 
the  legislature  on  the  subject.  Our  legislature  has  declared,  by 
implication,  that  the  reclamation  of  land,  for  agricultural  pur^ 
poses  alone,  may  be  for  the  benefit  of  the  public.  Coupled  with 
this  declaration  is  another,  to  the  effect  that  reclamation  for  the 
benefit  of  the  public  health  may  be  accomplished  by  the  exercise- 
of  the  police  power.  This  latter  has  always  been  the  law,  as 
we  understand  the  cases,  and  the 'appellants  do  not  controvert 
the  soundness  of  the  principle  involved.  We  are  not  advised  as« 
to  the  area  of  swamp  lands  in  Montana.  But  we  feel  war- 
ranted in  concluding,  from  the  fact  that  the  legislature  p&ssed 
the  law  under  consideration,  that  there  are  substantial  portions 
of  the  state  which  require  reclamation  by  drainage.  The  mem- 
bers of  that  body,  coming,  as  they  do,  from  all  parts  of  the* 
state,  should  be  more  conversant  with  the  necessities  of  the  conir- 
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monwealth  than  are  the  members  of  this  court.  It  is  not  to  be 
supposed  that  the  law  was  passed  with  a  sole  view  of  being 
applied  to  any  particular  locality.  The  supreme  courts  of  the 
United  States  and  of  California  have  declared  that  there  can  be^ 
in  principle,  no  difference  between  a  drainage  reclamation  law 
and  a  law  providing  for  the  irrigation  of  arid  lands.  That  the 
greater  portion  of  this  state  is  within  what  is  called  the  arid 
zone  is  a  well-known  fact.  We  know,  of  course,  that  Montana 
contains  no  vast  areas  of  swamp  lands;  and  in  this  regard  the 
physical  situation  is  different  from  that  upon  which  irrigation 
laws  are  designed  to  operate.  But  if  the  state  contains  any  con- 
siderable area  of  marshy  lands,  to  which  this  law  may  be  ap- 
plied, we  think  the  principles  upon  which  the  two  kinds  of 
reclamation  laws  must  rest  for  their  validity  are  the  same.  The 
mere  fact  that  our  arid  lands  are  greatly  in  excess  of  our  marsh 
lands  will  not  alter  the  situation  so  as  to  necessitate  the  appli- 
cation of  different  principles  of  law  to  the  two  cases.  We  must 
presume  that  the  legislature  in  its  wisdom  has  correctly  deter- 
mined that  the  state  contains  marsh  lands  of  sufficient  area  to 
warrant  the  conclusion  that  their  reclamation  by  drainage  will 
redound  to  the  public  welfare,  irrespective  of  any  consideration 
of  the  public  health.  The  tenth  legislative  assembly  passed 
a  law  providing  for  the  creation  and  organization  of  irrigation 
districts  (Laws  1907,  Chap.  70;  Title  X,  Part  III,  Revised 
Codes) ,  and  the  eleventh  legislative  assembly  also  passed  an  Act 
to  provide  for  the  creation,  organization,  government,  and  exten- 
sion of  irrigation  districts,  and  to  repeal,  with  certain  reserva- 
tions, the  provisions  of  sections  2309  to  2402,  both  inclusive  of 
Title  X,  Part  III,  of  the  Revised  Codes  (Laws  1909,  Chap.  146, 
p.  254).  The  constitutionality  of  these  Acts  has  never  been 
questioned  in  this  court,  and  it  would  be  improper  to  directly 
consider  the  matter  at  this  time;  but  the  passage  of  the  laws 
indicates  that  the  people  of  Montana  realize  the  necessity  for 
legislation  having  for  its  purpose  the  reclamation  by  irrigation 
of  the  vast  arid  areas  of  the  state,  and  our  judicial  knowledge 
enables  us  to  say  that  such  legislative  enactments  are  conducive 
to  the  general  public  welfare.    Bearing  in  mind,  then,  the  fact 
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that,  physical  conditions  being  sub9tantially  the  same,  these 
irrigation  laws  rest  for  their  validity  upon  the  same  principles 
as  do  laws  for  the  drainage  of  marsh  lands,  we  cannot  declare 
the  drainage  district  law  invalid  without  also  holding,  indirectly, 
that  the  irrigation  district  laws  are  also  unconstitutional. 

Montana,  for  years  past,  has  been  known  to  the  world  as  a 
great  mining  state,  and  our  mining  industries  are  stiU  prose- 
-cuted  on  a  gigantic  scale;  but  we  believe  statistics  show  that 
^ur  agricultural  development  in  the  past  few  years  has  been  so 
great  that  the  products  thereof  now  exceed  in  value  the  wealth 
produced  by  our  mines.  While  we  have  a  gross  area  of  almost 
150,000  square  miles,  there  are  in  the  state  great  regions  of 
mountainous  country  which,  it  would  now  appear,  can  never 
"be  cultivated.  Our  lands  that  are  suitable  for  agricultural  pur- 
poses are  being  settled  very  rapidly,  and  the  legislative  and 
executive  departments  of  the  government  are  constantly  en- 
gaged in  commendable  and  successful  endeavor  to  attract  immi- 
gration to  the  state.  The  time  has  come  when  public  policy  and 
the  welfare  of  the  whole  people  seem  to  demand  that  all  avail- 
able portions  of  the  state  should  be  made  productive.  In  the 
•early  days  it  was  necessary,  on  account  of  the  very  limited 
development  of  our  agricultural  resources,  to  bring  into  the  ter- 
ritory and  state  nearly  all  of  those  products  of  the  soil  which 
were  in  constant  daily  demand  by  the  people.  We  produced 
large  quantities  of  gold,  silver,  copper,  lead,  and  other  valuable 
metals,  and  raised  great  herds  of  cattle  and  sheep.  The  prod- 
ucts of  our  mines  and  ranges  were  shipped  mostly  out  of  the 
state,  and  in  return  we  were  buyers  of  almost  everything,  save 
<!attle  and  sheep,  raised  upon  a  farm.  This  system  necessitated 
the  expenditure  of  vast  sums  in  the  aggregate  for  transporta- 
tion, and  the  price  of  farm  products  was  correspondingly  high. 
This  condition  affected  all  of  the  people  in  the  state.  To-day 
great  lumbering  operations  are  being  carried  on;  our  mines  are 
in  operation;  new  fields  of  industry  are  constantly  being  ex- 
ploited; our  cities  and  towns  are  growing  in  population,  ani,  in 
consequence,  our  home  market  is  increasing  in  scope  and  de- 
Mont.^  Vol.  40—18 
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mand.  It  is  plainly  to  the  advantage  of  all  the  people  that 
this  market  should  be  supplied  from  within  our  own  borders, 
and,  as  we  think,  the  legislature  has  very  wisely  inaugurated 
a  system  of  laws  by  which,  when  the  public  welfare  demands, 
every  available  acre  of  our  soil  may  eventually  be  brought  to  a 
state  of  productiveness.  We  are  therefore  of  opinion,  with  ref- 
erence, of  course,  to  the  constitutional  provisions  we  have  been 
considering,  that  the  so-called  drainage  district  law  is  a  yalid 
and  constitutional  enactment,  not  only  as  regards  that  portion 
thereof  providing  that  drains  may  be  constructed  for  the  benefit 
of  the  public  health,  but  also  in  so  far  as  it  provides  for  a 
system  of  drainage  having  for  its  object  the  improvement  and 
reclamation  of  agricultural  lands  for  the  public  good.  While 
it  is  true  that  the  law  may,  possibly,  work  a  hardship  upon  an 
individual  occasionally^  and  may,  perhaps,  be  invoked  in  an 
attempt  to  advance  a  project  solely  for  private  benefit,  and  not 
for  the  public  welfare,  these  are  considerations  for  the  legis- 
lative branch  of  the  government  to  deal  with.  The  law  itself, 
however,  seems  to  provide  adequate  safeguards  against  its  abuse. 
The  foregoing  disposition  of  the  main  constitutional  question 
raised  by  the  appellants  makes  it  unnecessary  to  consider  Hie 
second  division  of  their  brief.  Their  third  contention  is,  as  we 
understand,  that  the  law  cannot  be  complied  with,  according  to 
its  terms,  in  such  a  way  as  to  give  persons  specially  assessed 
for  benefits  an  opportunity  to  be  heard  before  the  assessment 
is  finally  made.  The  Act  provides  that  the  drain  commissioner 
shall  include,  in  his  final  order  of  determination  establishing  the 
drain,  ''a  description  of  the  several  tracts  or  parcels  of  land  to 
be  assessed  for  benefits  in  the  construction  of  such  drain,  which 
said  tracts  or  parcels  shall  constitute  the  special  assessment 
district";  he  shall  give  ten  days'  notice  of  the  time  and  place 
of  letting  contracts  for  the  construction  of  the  drain,  which 
notice  ''shall  contain  a  description  of  the  several  tracts  or  par- 
cels of  land  constituting  the  special  assessment  district,  •  •  ^ 
and  shall  also  state  that  at  the  time  and  place  of  such  letting 
or  at  such  other  time  and  place  thereafter  to  which  the  county 
drain  commissioner  may  adjourn  the  same,  the  assessments  for 
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benefits  and  the  lands  comprised  within  the  special  assessment 
district  shall  be  subject  to  review  for  at  least  one  day.  •  •  • 
At  such  review  the  county  drain  commissioner  shall  hear  the 
proofs  and  allegations  of  all  parties  in  interest,  and  shall  care- 
fully reconsider  and  review  the  descriptions  of  land  comprised 
within  the  special  assessment  district,  the  several  descriptions 
assessed  and  his  assessments  of  benefits  and  define  and  equalize 
the  same  as  may  seem  just  and  equitable."  It  is  then  provided 
that  at  the  time  and  place  of  letting  contracts,  and  before  re- 
ceiving any  bids,  the  commissioner  shall  determine  whether  ''the 
whole  of  the  per  cent  of  taxes  to  be  spread  for  benefits"  shall 
be  ''assessed  and  collected"  in  one  year  or  several  years.  Such 
determination  shall  be  made  then  and  there,  and  publicly  an- 
nounced "for  the  information  of  the  bidders";  and  the  com- 
missioner shall  also  "then  and  there  announce  for  the  informa- 
tion of  bidders  the  per  cent  of  tax  to  be  assessed  against  any 
district  at  large,  and  whether  in  his  opinion  it  shall  be  necessary 
to  divide  the  amount  thereof  into  installments."  While  the 
language  employed  by  the  legislature  is  not  very  clear  (indeed, 
it  has  since  been  amended),  we  think  it  is  susceptible  of  but 
one  construction,  and  that  is:  The  commissioner  shall,  before 
receiving  bids,  describe  the  several  tracts  of  land  which  in  his 
judgment  should  be  assessed  for  benefits,  and  then  ascertain 
the  amounts  of  the  several  assessments  after  he  has  learned  what 
the  cost  of  the  project  is  to  be.  When  this  latter  determina- 
tion is  complete,  an  opportunity  is  to  be  given  to  those  inter- 
ested to  appear  and  be  heard.  This  hearing  may  be  adjourned, 
and,  at  the  same,  a  review  may  be  had,  not  only  of  the  de- 
scriptions of  land  theretofore  included  in  the  special  assess- 
ment district,  but  also  of  the  amounts  of  the  assessments  for 
benefits  theretofore  made.  The  information  regarding  the  com- 
missioner's determination  that  the  special  assessments  and  the 
per  cent  of  tax  to  be  assessed  against  the  district  at  large  are 
to  be  paid  in  one  or  several  years  is  expressly  stated  to  be  for 
the  benefit  of  the  bidders;  but,  even  so,  both  matters  might 
properly  be  decided  by  the  commissioner  before  any  bids  were 
received,  without  prejudice  to  the  rights  of  other  interested 
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parties.  It  is  not  necessary  to  know  the  exact  amount  of  the 
cost  of  the  drain  in  order  to  make  such  a  decision. 

The  last  contention  of  the  appellants  is  that  the  Act  is  uncon- 
stitutional for  the  reason  that  it  violates  section  11,  Article  XII, 
supra,  section  4,  Article  XII,  and  section  36,  Article  V,  of  the 
state  Constitution.     The  latter  two  sections  read  as  follows: 

''Sec.  4  [Article  XII].  The  legislative  assembly  shall  not 
levy  taxes  upon  the  inhabitants  or  property  in  any  county, 
city,  town  or  municipal  corporation  for  county,  town  or  munici- 
pal purposes,  but  it  may  by  law  vest  in  the  corporate  author- 
ities thereof  powers  to  assess  and  collect  taxes  for  such  pur- 
poses." 

''Sec.  36  [Article  Y].  The  legislative  assembly  shall  not 
delegate  to  any  special  commission,  private  corporation  or  asso- 
ciation, any  power  to  make,  supervise  or  interfere  with  any 
municipal  improvement,  money,  property  or  effects,  whether 
held  in  trust  or  otherwise,  or  to  levy  taxes,  or  to  perform  any 
municipal  functions  whatever." 

Counsel's  printed  argument  is  that  the  legislature  had  no 
authority  "to  confer  upon  the  drain  commissioner  such  large 
and  comprehensive  powers."  Many  cases  have  been  called  to 
our  attention  which,  it  ia  maintained,  uphold  the  contention 
that  the  law  is  invalid  in  this  regard.  While  we  have  care- 
fully examined  all  of  them,  we  shall  not  attempt  to  analyze  or 
distinguish,  but  shall  express  our  views  on  this  branch  of  the 
case  in  the  light  of  authorities  which  seem  to  us  to  be  founded 
in  reason  and  to  embody  correct  principles  of  law. 

We  suppose  it  will  not  be  questioned  that  a  system  of  drain- 
age, instituted  in  the  interest  of  the  public  at  large,  that  im- 
proves and  makes  susceptible  of  cultivation  a  large  area  of 
ground,  will  be  of  direct  and  peculiar  benefit  to  the  individual 
owners  of  the  ground.  Judge  Cooley,  in  his  work  on  Taxation, 
third  edition,  volume  2,  page  1153,  says:  "Special  assessments 
are  a  peculiar  species  of  taxation,  standing  apart  from  the  gen- 
eral burdens  imposed  for  state  and  municipal  purposes,  and 
governed  by  principles  that  do  not  apply  universally.  •  •  • 
Special  assessments    •    •    *    are  made  upon  the  assumption 
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that  a  portion  of  the  community  is  to  be  specially  and  peculiarly 
benefited  in  the  enhancement  of  the  value  of  property  peculiarly 
situated  as  regards  a  contemplated  expenditure  of  public  funds ; 
and.  in  addition  to  the  general  levy,  they  demand  that  special 
contributions,  in  consideration  of  the  special  benefit,  shall  be 
made  by  the  persons  receiving  it.  •  •  •  (Page  1156.)  As- 
sessments being  a  peculiar  species  of  taxation,  there  must  be 
special  authority  of  law  for  imposing  them.  •  •  •  (Page 
1158.)  No  decision  has  ever  undertaken  to  enumerate  the  cases 
in  which  special  assessments  are  admissible.  •  •  •  The  fol- 
lowing purposes  have  been  held  to  justify  special  burdens  in 
return  for  special  benefits.  •  •  •  (Page  1168.)  The  ex- 
pense of  constructing  drains  in  order  to  relieve  swamps,  marshes, 
and  other  low  lands  of  their  stagnant  water  is  usually  pro- 
vided for  by  special  assessments.  •  •  •  The  special  benefits 
from  the  enhancement  of  values  must  accrue  mainly  to  the 
owners  of  the  lands  drained,  who  ought,  therefore,  to  bear  the 
expense.  But  the  authority  to  levy  assessments  for  draining 
lands,  upon  no  other  considerations  than  such  as  pertain  to  the 
improvement  of  the  land  as  property,  must,  it  would  seem,  be 
confined  within  limited  bounds.  •  •  •  But  where  any  con- 
siderable tract  of  land,  owned  by  different  persons,  is  in  a  con- 
dition precluding  cultivation,  by  reason  of  excessive  moisture 
which  drains  would  relieve,  it  may  well  be  said  that  the  public 
have  such  an  interest  in  the  improvement,  and  the  consequent 
advancement  of  the  general  interest  of  the  locality,  as  will  jus- 
tify the  levy  of  assessments  upon  the  owners  for  drainage  pur- 
poses. Such  a  case  would  seem  to  stand  upon  the  same  solid 
ground  with  assessments  for  levee  purposes,  which  have  for  their 
object  to  protect  lands  from  falling  into  a  like  condition  of 
uselessness.'' 

The  foregoing  excerpts  from  the  text  of  Judge  Cooley's  work 
are  amply  supported  by  the  authorities  found  in  the  footnotes, 
from  some  of  which  we  have  already  quoted.  Many  others  may 
be  found  in  the  books.  We  are  of  opinion  that  the  authority  of 
the  legislature  to  provide  for  and  compel  local  improvements, 
which  in  its  judgment  will  promote  the  health  of  the  whole 
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people  and  advance  the  public  good,  cannot  be  doubted.  (Hagar 
V.  Supervisors,  supra,)  Assuming,  then,  that  this  power  exists, 
how  may  it  be  exercised!  The  authority  to  compel  the  im- 
provement necessarily  comprehends  the  authority  to  compel 
payment  therefor.  **That  these  assessments  are  an  exercise  of 
the  taxing  power  has  over  and  over  again  been  affirmed,  until 
the  controversy  must  be  regarded  as  closed."  (2  Cooley  on 
Taxation,  3d  ed.,  p.  1181.)  The  same  author,  at  page  1201  of 
his  work,  says:  ^^It  is  safe  to  assume,  as  the  result  of  the  cases, 
that  the  constitutional  provisions  refer  solely  to  state  taxation, 
or,  when  they  go  further,  to  the  general  taxation  for  state, 
county,  and  municipal  purposes;  and,  though  assessments  are 
laid  under  the  taxing  power,  and  are  in  a  certain  sense  taxes, 
yet  that  they  are  a  peculiar  class  of  taxes,  and  not  within  the 
meaning  of  that  term  as  it  is  usually  employed  in  our  Constitu- 
tions and  statutes."  In  the  ease  of  HoUey  v.  County  of  Orange^ 
106  CaL  420,  39  Pac.  790,  it  was  held  that  a  proviso  in  a  statute 
that  no  tax  should  be  levied  upon  any  district  until  the  prop- 
osition had  been  submitted  to  the  qualified  electors,  applied  only 
to  such  taxes  as  were  levied  upon  property  upon  the  ad  valorem 
principle,  as  prescribed  by  the  Constitution,  and  had  no  appli- 
cation to  assessments  where  the  charge  was  upon  the  property 
benefited,  and  was  fixed  in  proportion  to  the  benefits  received. 
In  the  case  of  Baleigh  v.  Peace,  110  N.  C.  32,  14  S.  E.  521,  17 
L.  R.  A.  330,  it  was  held  that,  while  special  assessments  for  local 
benefit  are  taxes  in  a  general  sense,  in  that  the  authority  to 
levy  them  must  be  derived  from  the  legislature,  they  are  never- 
theless not  to  be  considered  as  taxes  falling  within  the  restraints 
imposed  by  the  Constitution,  although  the  principle  of  uniform- 
ity governs  both.  The  supreme  court  of  Tennessee,  in  Reelfoot 
Lake  Levee  Dist  v.  Dawson,  97  Tenn.  151,  36  S.  W.  1041,  34 
L.  B.  A.  725,  used  this  language:  ''It  could  serve  no  valuable 
purpose  for  us,  at  this  time,  to  review,  or  even  cite,  the  numerous 
adjudged  cases  on  this  vexed  question.  Our  examination  of 
them  justifies  full  concurrence  with  Judge  Cooley,  in  the  state- 
ment that  the  great  weight  of  authority,  for  one  reason  and 
another,  favors  the  distinction  insisted  upon  by  the  complain- 
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3nts  in  this  case;  nevertheless,  it  must  be  confessed  that  the 
adjudications  found  to  be  in  the  minority  are  not  without  sup- 
port in  sound  reasoning."  The  court,  then,  following  a  former 
Tennessee  case,  adhered  to  the  minority  view.  The  supreme 
court  of  Alabama  in  Mayor  etc.  v.  Klein,  89  Ala.  461,  7  South. 
386,  8  L.  R.  A.  369,  said:  **By  the  very  terms  employed  through- 
out the  article  [of  the  Constitution]  the  taxes  or  taxation, 
whether  state,  county,  or  municipal,  are  those  which  make  up 
the  general  revenues  of  the  one  or  the  other  political  division, 
as  the  case  may  be ;  revenues  which  come  from  all  the  property 
in  the  territory,  and  go  to  defray  general  governmental  ex- 
penditures, as  distinguished  from  special  outlays  to  provide  for 
purely  local  exigencies.  •  •  •  The  authorities  almost  uni- 
versally take  such  an  imposition,  though  confessedly  laid  under 
the  taxing  power,  out  of  the  category  of  taxes  and  taxation,  as 
those  terms  are  employed  in  oi^anic  limitations  on  legislative 
X)ower  to  levy  or  authorize  the  levying  of  taxes,  and  in  general 
statutes.'*     (See,  also,  Farrar  v.  City  of  8t.  Louis,  80  Mo.  379.) 

As  our  state  Constitution  is  simply  a  limitation  upon  the 
powers  of  the  legislature  (see  Evers  v.  Htidson,  36  Mont.  135, 
92  Pac.  462),  it  necessarily  follows  that  the  general  power  to 
enact  taxation  laws,  inherent  in  all  government,  remains  in 
that  body,  in  the  absence  of  limitations  found  in  the  organic 
law.  Where  no  such  limitation  is  found,  the  legislative  assem- 
bly has  all  power.  We  are  of  opinion,  therefore,  in  the  light 
of  the  great  weight  of  authority  and  what  seems  to  us  to  be 
the  better  reasoning  on  the  subject,  that  assessments  for  local 
improvements  are  not  prohibited  by  our  Constitution.  Recur- 
ring  for  a  moment  to  the  matter  of  the  general  welfare  of  the 
people,  it  seems  to  us  that  the  ruling  here  expressed  is  for  the 
best  interests  of  the  state  at  large,  and  conducive  to  the  up- 
building of  the  agricultural,  as  well  as  the  urban  portions  of 
the  commonwealth.  Any  other  rule  of  construction  would  re- 
sult in  retarding  the  development,  not  only  of  our  agricultural 
resources,  but  of  our  cities  and  towns  as  well. 

Again,  it  is  contended  that  the  legislative  assembly  had  no 
authority  to  confer  upon  the  county  drain  commissioner  the 
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powers  specified  in  the  Act.  It  is  ai^ued  that  sections  4  and 
11  of  Article  XII  of  the  Constitution  absolutely  limit  the  exer- 
cise of  the  taxing  power  to  corporate  authorities,  and  that  sec- 
tion 36  of  Article  V  prohibits  the  legislature  from  conferring 
the  power  to  levy  taxes  upon  the  drain  commissioner.  Cases  are 
cited  in  the  brief  which  it  is  claimed  uphold  counsel's  position. 
But  in  our  judgment  this  latter  constitutional  provision  has  no 
bearing  upon  the  law  under  consideration.  The  supreme  court 
of  California  in  Re  Madera  Irr.  Dist,  supra,  said:  **The  mem- 
bers of  the  two  houses  are  the  constitutional  agents  of  the  pub- 
lic will  in  every  district  or  locality  of  the  state,  and  they  may 
therefore  so  arrange  the  powers  to  be  given  and  executed  therein 
as  convenience,  the  efficiency  of  administration,  and  the  public 
good  may  seem  to  require,  by  committing  some  functions  to 
local  jurisdictions  already  established,  or  by  establishing  local 
jurisdictions  for  that  express  purpose. '^  In  People  v.  Salomon^ 
51  111.  87,  the  supreme  court  of  Illinois  said:  **The  Constitution 
nowhere  commits  corporate  objects  or  purposes  irrevocably  to 
authorities  now  existing,  nor  does  it  prohibit  the  committal  of 
them  to  such  corporate  authority  as  may  be  called  into  life  by 
the  same  law  which  creates  the  subject  and  commits  it  to  their 
jurisdiction."  We  have  no  doubt  of  the  correctness  of  the  gen- 
eral rules  of  law  thus  laid  down,  and  may  rest  our  decision  on 
this  branch  of  the  case  upon  principles  analogous  to  those  indi- 
cated, supplemented  by  our  organic  law  and  the  provisions  of 
the  Act  under  consideration.  Section  6,  Article  XVI,  of  the 
Constitution  is  as  follows:  ''The  legislative  assembly  may  pro- 
vide  for  the  election  or  appointment  of  such  other  county,  pre- 
cinct and  municipal  officers  as  public  convenience  may  require 
and  their  terms  of  office  shall  be  as  prescribed  by  law,  not  in 
any  case  to  exceed  two  years,  except  as  in  this  Constitution 
otherwise  provided."  Section  3  of  the  drainage  district  law 
provides  that  the  board  of  county  commissioners  of  each  organ- 
ized county  in  the  state  which  may  desire  to  avail  itself  of  the 
benefits  of  the  Act  shall  appoint  one  drain  commissioner.  This 
officer  is  thereafter  referred  to  as  the  county  drain  commissioner, 
and  his  term  of  office  is  fixed  at  two  years.    The  law  then  pro- 
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vides  that  the  amounts  of  the  assessments  shall  be  collected 
through  the  agency  of  the  regular  county  officers.  We  have, 
then,  a  case  in  which  the  legislature  has  availed  itself  of  the 
ordinary  machinery  of  the  county  government,  supplemented 
by  the  appointment  of  one  additional  officer,  for  the  purpose  of 
carrying  the  law  into  effect.  We  find  no  constitutional  objec- 
tion to  this.  (See  In  re  Senate  Bill,  etc.,  12  Colo.  188,  21  Pac. 
481 ;  State  ex  rel.  QuinUn  v.  Edwards,  38  Mont.  250,  99  Pac. 
940.)  In  fact,  it  appears  to  us  to  be  an  expeditious  and  inex- 
pensive method  of  carrying  out  the  provisions  of  the  law.  (See 
2  Cooley  on  Taxation,  3d  ed.,  pp.  1237,  1238.) 

Having  decided  that  the  legislature  had  the  power  to  pro- 
vide for  a  system  of  drainage  for  the  purpose  of  reclaiming 
agricultural  lands,  when  such  drainage  is  conducive  to  the  gen- 
eral public  welfare,  and  that  the  special  assessments  therefor 
are  not  taxes,  in  the  sense  in  which  that  word  is  used  in  the 
Constitution  and  general  statutes,  there  must  of  necessity  be 
some  legal  method  of  carrying  forward  the  legislative  will  that 
such  law  should  be  put  into  useful  operation.  This  law  pro- 
vides that  upon  filing  the  application  for  the  drain  with  the 
commissioner,  he  shall  first  examine  the  route  of  the  proposed 
drain,  and  determine  whether  in  his  opinion  it  is  necessary  and 
conducive  to  the  improvement  or  reclamation  of  agricultural 
lands,  public  health,  convenience,  or  welfare  that  the  application 
should  be  granted.  And  ''if  within  twenty  days  after  the 
making  of  such  first  order  of  determination  all  the  persons 
through  whose  lands  the  proposed  drain  is  to  pass,  shall  not  have 
executed  a  release  of  the  right  of  way,  and  all  damages  on 
account  thereof,  the  county  drain  commissioner  shall,  as  soon  as 
practicable,  make  application  to  the  district  court  •  •  •  for 
the  appointment  of  three  disinterested  commissioners  •  •  * 
to  determine  the  necessity  therefor  and  for  the  taking  of  pri- 
vate property  for  the  use  and  benefit  of  the  public,  for  the  pur- 
pose thereof,  and  the  just  compensation  to  be  made  therefor.'^ 
These  commissioners ''shall  be  sworn  •  •  •  to  well  and  truly 
determine  the  necessity  for  such  drain  and  the  taking  of  pri- 
vate property  for  the  use  and  benefit  of  the  public  for  the  pur- 
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pose  thereof  and  the  just  compensation  to  be  paid  therefor.'' 
In  case  the  special  commissioners  shall  decide  that  the  drain  is 
unnecessary,  the  proceedings  must  be  dismissed.  Every  rea- 
sonable safeguard  appears  to  have  been  provided  for  the  pro- 
tection of  the  taxpayer  against  arbitrary  action  on  the  part  of 
the  authorities. 

No  constitutional  provision  has  been  called  to  our  attention 
which,  in  our  judgment,  in  any  way  limits  the  general  power  of 
the  legislative  assembly  to  enact  laws,  and  we  therefore  hold 
that  the  court  below  was  correct  in  declaring  this  law  valid. 

The  judgment  and  order  appealed  from  are  affirmed. 

Affirmed, 

Mb.  Chiep  Justice  Brantly  and  Mb.  Justice  Holloway 
concur. 


THORNTON  et  al.,  Bbspondents,  v.  KAUFMAN,  Appellant. 

(No.  2,744.) 
(Submitted  December  IS,  1909.    Decided  Jannaiy  7,  1910.) 

[106  Pae.  861.] 

Mines  and  Mining — 'Adverse  Suit — Representation  Work — For- 
feiture— Who  may  not  Complain — Incomplete  Relocation — 
Resumption  of  Work — Effect. 

Mining  Claims — Incomplete  Belocation — ^Beramptlon  of  Work — Effect. 

1.  The  location  of  a  quarts  lode  mining  daim  eonflists  of  a  number 
of  independent  acta,  all  of  which  must  be  performed  before  a  legal 
location  can  be  said  to  exist,  and  the  last  act  that  maj  be  done  does 
not  relate  back;  hence,  where  defendant  in  an  adverse  suit  had  re- 
sumed work  in  good  faith  (XT.  S.  Rev.  Stats.,  sec.  2324),  upon  the 
claim  in  controyersj,  before  plaintiffs  hj  their  second  amended  dee- 
laratorj  statement  (the  original  and  first  amended  statements  having 
been  insufficient)  completed  a  legal  location,  the  finding  of  the  court 
that  defendant  had  forfeited  his  claim  hy  nonperformance  of  the  an- 
nual representation  work  was  erroneous. 

Same — Forfeitures — How  Viewed  by  Law. 

2.  The  law  does  not  favor  forfeitures,  therefore  every  reasonable 
doubt  will  be  resolved  in  favor  of  the  validity  of  a  mining  claim  as 
against  the  assertion  of  a  forfeiture. 

Same —Representation  Work — Nonperformance — ^Who  may  not  Complain. 

3.  Only  the  government  or  a  subsequent  locator  of  a  mining  claim 
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can  complain  of  a  failure  on  the  part  of  a  prior  claimant  to  do  the 
annual  representation  work,  and  the  latter  onlj  in  the  evrat  he  him- 
self has  taken  all  the  requisite  steps  to  complete  a  \alid  location; 
hence  where  defendant  in  an  adverse  suit  had  in  good  faith  resumed 
work,  before  plaintiffs  had  completed  a  legal  location,  his  previous 
delinquency,  in  omitting  to  do  the  annual  work  for  any  one  year,  was 
of  no  concern  to  thenu 

Appeal  from  District  Court,  Silver  Bow  County;  Oeo.  3f. 
Bourquin,  Judge. 

Action  by  W.  D.  Thornton,  John  Hopkins,  and  Edward  Shone 
against  Louis  Kaufman.  Plaintiffs  had  judgment,  from  which, 
and  an  order  denying  new  trial,  defendant  appeals.    Reversed. 

Mr.  A.  C.  McDaniel  submitted  a  brief  in  behalf  of  Appellant. 
Mr.  Jesse  B.  Boote  argued  the  cause  orally. 

The  complaint  is  insufficient  and  will  not  support  the  judg- 
ment, for  the  reason  that  it  contains  no  allegation  that  the 
defendant's  claim  became  forfeited.  (Benshaw  t.  Suritzer,  6 
Mont.  464,  13  Pac.  127 ;  Wulf  v.  Manuel,  9  Mont.  276,  279,  286, 
23  Pac.  723;  Power  v.  8la,  24  Mont.  243,  61  Pac.  468;  Siras- 
burger  v.  Beecher,  20  Mont.  143,  49  Pac.  740.)  Allegations  of 
forfeiture  are  contained  in  the  reply,  but  this  is  not  sufficient. 
(Thornton  v.  Kaufman,  35  Mont.  181,  88  Pac.  796.) 

The  plaintiffs'  location  is  void  for  the  reason  that  they  at- 
tempted to  make  it  while  the  premises  were  in  the  actual  pos- 
session of  the  defendant.  One  who  is  lawfully  in  possession  of 
a  mining  claim,  holding  the  same  in  good  faith,  doing  or  in- 
tending to  do  what  is  required  by  law,  cannot  be  ousted  there- 
from by  a  relocator,  and  the  relocation  is  void.  (Traphagen  v. 
Kirk,  30  Mont.  562,  77  Pac.  58 ;  Belk  v.  Meagher,  104  U.  S.  279, 
26  L.  Ed.  735 ;  Lebanon  M.  Co.  v.  Consolidated  etc.  Min.  Co.,  6 
Colo.  371;  Jordan  v.  Duke,  6  Ariz.  55,  53  Pac.  197;  Cowell  v. 
Lammers,  21  Fed.  200;  Fee  v.  Durham,  121  Fed.  468,  57  C.  C. 
A.  584.) 

Plaintiffis  failed  to  prove  forfeiture  by  clear  and  convincing 
proof.  (Power  v.  8la,  supra;  Hammer  v.  Oarfield  M.  &  M.  Co., 
130  U.  S.  291,  9  Sup.  Ct.  548,  32  L.  Ed.  964;  Emerson  v. 
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McWhirter,  133  Cal.  510,  65  Pac.  1036.)  It  was  not  incumbent 
upon  defendant  to  show  that  his  claim  had  been  represented  in 
1897.     {Renshaw  v.  Smtzer,  6  Mont.  464,  13  Pac.  127.) 

In  behalf  of  Respondents,  Messrs.  Maiiison,  Cavanaugh  & 
Poore  submitted  a  brief.    Oral  argument  by  Mr.  J.  A.  Poors. 

The  resumption  of  work  by  the  original  locator,  whose  rights 
are  subject  to  forfeiture,  without  the  expenditure,  with  reason- 
able diligence,  during  the  year  of  the  sum  of  $100  for  labor  or 
improvements  upon  the  mine,  is  an  evasion  of  the  law.  (Hon- 
aker  v.  Martin,  11  Mont.  91,  27  Pac.  397;  McCormick  v.  Bald- 
win, 104  Cal.  227,  37  Pac.  903.) 

In  order  to  prevent  a  forfeiture  for  failure  to  do  the  annual 
representation,  the  claimant  may  resume  in  good  faith,  and 
prosecute  the  same  continuously  and  without  unreasonable  in- 
terruption, until  the  full  amount  has  been  performed;  that  is, 
until  one  year's  delinquency  has  been  made  up.  Nothing  less 
than  the  manifest  intention  to  atone  for  the  delinquency  by  a 
diligent  and  continuous  prosecution  of  substantial  and  valuable 
development  work  will  satisfy  the  law.  (Lindley  on  Mines,  sec. 
654,  and  cases  cited.) 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

This  case  was  heretofore  before  this  court  {Thornton  ▼. 
Kaufman,  35  Mont.  181,  88  Pac.  796),  and  a  reference  to  our 
former  decision  for  a  statement  of  the  facts  will  be  sufficient. 
Upon  filing  the  remittitur  in  the  district  court,  the  plaintiffs 
prepared  and  filed  an  amended  complaint,  which  cured  the 
defects  in  the  original  complaint  noticed  in  our  former  decision, 
and  upon  issues  joined  the  cause  was  tried  to  the  court  without 
a  jury.  Findings  were  made  in  favor  of  the  plaintiffs  and  a 
decree  rendered  and  entered  quieting  their  title  to  the  disputed 
ground.  From  the  judgment  and  an  order  denying  him  a  new 
trial,  the  defendant  appealed.  There  are  many  assignments  of 
errors,  but  it  will  only  be  necessary  to  consider  one,  as  a  decision 
upon  it  will  determine  the  controversy. 
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The  plaintiffs  rely  upon  a  forfeiture  by  the  defendant  of  his 
right  to  the  disputed  ground  under  his  Little  Spring  location 
by  reason  of  his  failure  to  do  the  necessary  annual  woric  or 
improvement  during  1897.  The  trial  court  found  that  defend- 
ant forfeited  his  right  to  the  ground  in  dispute  by  failing  to  do 
the  necessary  amount  of  work  or  improvement  during  1897,  and 
that  defendant  did  not  resume  work  on  that  claim  in  good  faith 
prior  to  plaintiff's  location  of  the  disputed  ground  as  a  part 
of  the  Vigilant  claim.  The  evidence  shows  without  substantial 
dispute  that  during  1897  the  defendant  did  not  do  more  than 
$30  worth  of  work  or  improvement  on  the  Little  Spring  claim, 
so  that  the  ground  was  open  to  relocation  on  January  1,  1898, 
unless  the  defendant  in  good  faith  resumed  work  upon  his  claim 
before  the  ground  was  relocated.  (Rev.  Stats.,  sec.  2324  [U.  S. 
Comp.  Stats.  1901,  p.  1426].)  By  stipulation  of  the  parties  at 
the  trial  it  was  agreed  that  during  the  month  of  December,  1898, 
the  defendant  did  $100  worth  of  work  upon  the  Little  Spring 
claim,  and  that  he  did  a  like  amount  every  year  thereafter  up 
to  the  time  of  the  trial  in  1908.  The  only  attack  made  upon 
defendant's  Little  Spring  claim  is  under  the  plea  of  forfeiture 
above. 

It  would  seem  that  the  trial  court  must  have  held  that  the  or- 
iginal declaratory  statement  of  the  Vigilant  claim  was  sufficient, 
or  that,  if  an  adverse  claim  was  initiated  before  the  defendant 
resumed  work  in  good  faith,  such  initiated  claim  would  take 
precedence  over  the  prior  located  claim  upon  which  the  neces- 
sary annual  labor  had  not  been  done.  Neither  the  original 
declaratory  statement  of  the  Vigilant  claim  which  was  filed  in 
1898,  nor  the  first  amended  declaratory  statement  filed  in  1901, 
complied,  even  substantially,  with  the  requirements  of  the  stat- 
ute then  in  force.  {Purdum  v.  Laddin,  23  Mont.  387,  59  Pac. 
153;  Dolan  v.  Passmore,  34  Mont  277,  85  Pac.  1034.)  The 
second  amended  declaratory  statement,  which  apparently  meets 
the  requirements  of  the  law  fully,  was  not  filed  until  1907. 
But  the  initiation  of  an  adverse  claim  is  not  sufficient  to  pre- 
vent the  original  locator  from  resuming  work  and  saving  his 
claim.     The  only  injunction  laid  upon  him  by  section  2324, 
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United  States  Revised  Statutes,  above,  is  that  he  shall  resume 
work  upon  his  claim  in  good  faith  before  a  location  thereof  is 
made  by  someone  else.  The  location  of  a  mining  claim  does 
not  consist  alone  of  discovery  and  posting  notice  of  location. 
"The  law  contemplates  that  the  location  of  a  mining  claim 
shall  consist  of  a  number  of  distinct  acts  which  are  independent 
of  each  other.  '  The  last  that  may  be  done  does  not  relate  back 
to  the  first,  and  all  must  be  performed  before  a  legal  location 
exists."  {Oanu  v.  BusseU,  3  Mont.  358;  McKay  v.  McDougaJUr 
25  Mont.  258,  87  Am.  St.  Bep.  395,  64  Pac.  669.)  In  Butte 
Can.  Min.  Co.  v.  Barker,  35  Mont.  327,  89  Pac.  302,  this 
court  said:  "In  order  to  make  a  valid  quartz  lode  min- 
ing location,  our  Political  Code  (sections  3610,  3611,  and 
3612)  •  •  •  requires  (1)  the  discovery  of  a  vein  or  lode; 
(2)  the  posting  of  a  notice  of  location  at  the  point  of  discovery 
containing  the  matters  designated  by  section  3610;  (3)  the  mark* 
ing  of  the  boundaries  on  the  ground,  and  the  doing  of  certain 
development  work,  designated  in  section  3611;  and  (4)  the  filing 
for  record  of  a  declaratory  statement  containing  the  matters 
mentioned  in  section  3612."  Since  the  plaintiffs  did  not  com- 
plete their  location  until  the  filing  of  the  second  amended  de- 
claratory statement  in  1907,  it  would  seem  that  the  court's  find- 
ing that  defendant  forfeited  his  claim  must  be  erroneous,  for, 
before  that  date,  the  defendant  had  resumed  work  on  the  Little 
Spring  claim,  and  had  expended  in  work  and  improvements  some 
$900  or  $1,000,  and  this  apparently  in  perfect  good  faith. 

But  it  is  suggested  that  in  order  for  defendant  to  comply 
with  section  2324,  Revised  Statutes  of  the  United  States,  above, 
it  was  necessary  for  him  to  do  the  work  delinquent  in  1897,  but 
with  this  we  do  not  agree.  The  government  or  a  subsequent 
locator  is  the  only  one  who  can  complain  of  a  failure  on  the 
part  of  a  locator  to  do  the  necessary  annual  work,  and  the  sub- 
sequent locator  is  not  in  a  position  to  make  complaint  until  he 
has  completed  a  valid  location,  and,  if  prior  to  the  completion 
of  such  valid  subsequent  location  the  original  locator  has  re- 
sumed work  upon  his  claim  in  good  faith,  his  previous  delin- 
quency is  not  a  matter  of  consequence.     (Temescal  Oil  Min.  it 
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D.  Co.  V.  Solcido,  137  Cal.  211,  69  Pac.  1010.)  Forfeitures  are 
80  odious  to  the  law  that  the  rule  is  quite  uniform  that  every 
reasonable  doubt  will  be  resolved  in  favor  of  the  validity  of 
the  mining  claim  as  against  the  assertion  of  a  forfeiture.  (27 
Cye.  600.)  Viewed  in  the  light  of  this  rule,  we  think  the  de- 
fendant showed  such  a  resumption  of  work  on  his  claim  before 
plaintiffs'  location  was  perfected  as  saved  it  from  the  charge  of 
being  forfeited. 

The  judgment  and  order  are  reversed,  and  the  cause  is  re- 
manded to  the  district  court,  with  direction  to  enter  judgment 
for  the  defendant  for  the  territory  in  dispute. 

Reversed  and  renumded. 
Mb.  Chikp  JusncB  Bbantly  concurs. 

Mr.  JusncB  Smith:  I  agree  with  what  is  said  by  Mb.  Jus- 
ncB  HoLLOWAY,  and  think  he  has  reached  a  logical  conclusion 
upon  the  record  as  presented  to  this  court.  I  am  of  opinion,, 
however,  that  the  testimony  of  the  appellant  tends  to  show  aban- 
donment of  his  Little  Spring  location,  instead  of  forfeiture.  The 
court  made  no  finding  on  the  question  of  abandonment.  Whether 
that  point  was  raised  in  the  court  below  is  not  disclosed.  I  think 
a  new  trial  should  be  ordered. 

Rehearing  denied  February  4,  1910. 


STATE  BX  BBL.  QUINTIN,  Respondent,  v.  EDWARDS,  as 

Matob,  btc,  Appellant. 

(No.  2,752.) 
(Sabmittad  Kovember  80,  1909.    Decided  Jannaiy  7,  1910.) 

[106  Pac   695.] 

Mandamus — Cities  and  Towns — Police  Force — CivU  Service 
Statutes — Violation — Reduction  of  Force — When  Permissible 
— Good  Faith — Findings — Request — When  to  be  Made — When 
Findings  Unnecessary. 

Trial— FindmgB— Bequest— When  to  be  Made. 

1.    The  district  court  cannot  be  put  in  error  for  failing  to  make  spe- 
cial findings  on  a  request  made  nearly  two  weeks  after  the  cause  had 
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been  taken  nnder  advisement.     In  order  to  render  it  the  imperative 
duty  of  the  court  to  make  such  findings,  request  for  same  must  be 
made  at  the  time  the  cause  is  submitted  for  decision. 
8ame — Findings — ^When  Unnecessary. 

2.  Where  the  facts  in  a  cause  tried  to  the  court  were  not  disputed, 
but  the  evidence  introduced  practically  ai&ounted  to  an  agreed  state- 
ment, fornud  findings  were  unnecessary. 

Mandamus — ^When  Writ  will  Issue. 

3.  The  writ  of  mandate  does  not  lie  unless  it  appears  that  relator^ 
has  a  clear,  legal  right  in  himself  to  have  a  particular  act  or  duty 
performed  by  respondent. 

Cities  and  Towns — Police  Force— "Policeman" — "Patrolman" — Definition. 

4.  Held,  that  the  terms  "polieeman"  and  "patrolman"  are  synonymous, 
and  mean  one  who  patrols  a  certain  beat  for  the  protection  of  prop- 
erty, for  the  arrest  of  offenders,  and  sees  that  the  peace  is  kept. 

Same— Powers. 

5.  Municipalities  have  only  such  powers  as  are  expressly  conferred 
upon  them  by  the  statute  creating  them,  and  such  as  are  necessarily 
implied  or  are  indispensable  for  the  proper  accomplishment  of  the 
purpose  of  their  organization,  and  any  reasonable  doubt  as  to  the 
existence  of  any  power  must  be  resolved  against  the  corporation,  and 
the  power  denied. 

Same — Police  Force — Civil  Service  Statutes— Eemoval  of  Policemen— ^When 
Illegal. 

6.  While,  in  the  absence  of  restrictions  contained  in  a  civil  service 
statute,  a  city  having  the  power  to  create  an  office,  thus  protected,  has 
also  th«  implied  power  to  abolish  it,  as  when  its  finances  require  it; 
yet  if  there  is  an  eligible  list  from  which  appointments  must  be 
made,  such  as  is  provided  for  by  the  Police  Commission  Bill  (Laws 
1907,  Chap.  136;  Revised  Codes,  sees.  3^04-3317),  those  members  of 
the  force  relieved  from  duty  must  be  relegated  to  that  list,  with  the 
right  to  be  returned  to  aotive  service  when  the  exigencies  require  it. 
Therefore,  an  ordinance  the  purpose  of  which  was  absolutely  and 
finally  to  remove  a  police  officer  from  the  force  after  appointment 
under  Chapter  136,  auprck,  without  putting  him  on  the  eligible  list, 
was  void. 

Same — ^Beduction  of  Force — ^When  Permissible— Good  Faith. 

7.  Where  a  city  govemmoit  by  ordinance  attempts  to  reduce  the 
police  force,  the  members  of  which  have  been  appointed  nnder  a  civil 
service  police  statute,  by  the  terms  of  which  they  are  entitled  to  hold 
during  good  behavior  or  until  they  become  incapacitated  for  further 
performance  of  their  duties,  for  the  alleged  reason  that  the  city 
finances  require  such  action,  it  must  proceed  in  good  fkith;  otherwise 
such  an  ordinance  will  be  held  void. 

Same — Reduction  of  Force — Lack  of  Gh)od  Faith — ^Invalidity  of  Ordinance. 

8.  The  police  force  of  a  city,  appointed  under  the  provisions  of  the 
Police  Commission  Bill  (Chapter  136,  Laws  1907),  was  by  ordinance  re- 
duced in  number,  for  alleged  economical  reasons.  Subsequently  others 
were  appointed  as  special  policemen  to  fill  the  places  of  those  dis- 
charged, at  an  expense  substantially  equal  to  that  which  would  have  been 
incurred  if  those  discharged  had  been  retained.  Held,  on  mandamus, 
that  the  ordinance  was  void  for  lack  of  good  faith  in  enacting  it. 
Its  effect  was  by  indirection  to  nullify  the  provisions  of  the  statut* 
and  defeat  the  purpose  for  which  it  was  enacted. 

(Ma.  JusTiCB  HOLLOWAT  dissenting.) 
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Appeal  from  District  Court,  Lewis  and  Clark  County;  Frank 
Henry,  Judge  of  the  Fifth  Judicial  District,  presiding. 

Application  for  mandamus  by  the  state,  on  the  relation  of 
Moses  Quintin,  against  Frank  J.  Edwards,  as  mayor  of  the  city 
of  Helena,  Montana.  Prom  a  judgment  awarding  the  writ  and 
an  order  denying  a  motion  for  new  trials  defendant  appeals. 
Affirmed. 

Mr.  Edward  Horsky  submitted  a  brief  in  behalf  of  Appellant 
and  argued  the  cause  orally. 

In  every  jurisdiction  where  metropolitan  police  bills  have  been 
enacted  it  has  been  uniformly  held  that  ''The  office  of  e  member 
of  the  police  force  may  be  abolished  by  the  municipality" 
{Oldham  v.  Birmingham,  102  Ala.  357,  14  South.  793;  McCann 
V.  City  of  New  Brunswick,  73  N.  J.  L.  161,  62  Atl.  191 ;  Boylan 
V.  Newark  Police  Commrs.,  58  N.  J.  L.  133,  32  Atl.  78 ;  Meissner 
V.  Boyle,  20  Utah,  316,  58  Pac.  1110) ;  or  the  membership  of  the 
police  department  reduced  for  economic  reasons.  {Hudson  v. 
Denver,  12  Colo.  157,  20  Pac.  329 ;  Neumeyer  v.  Krakel,  110  Ky. 
624,  62  S.  W.'  518,  23  Ky.  Law  Rep.  190,  62  S.  W.  518 ;  State 
V.  Kansas  City  Police  Commrs,,  80  Mo.  App.  206  (affirmed  in 
(1902),  71  S.  W.  215) ;  Moores  v.  State,  54  Neb.  486,  74  N.  W. 
823 ;  City  of  Lincoln  v.  Yeomans,  34  Neb.  329,  51  N.  W.  844 ; 
Lazenby  v.  Elmira  Bd.  of  Police,  76  App.  Div.  171,  78  N.  Y. 
Supp.  302;  Vendble  v.  Portland  Police  Commrs.,  40  Or.  458, 
67  Pac.  203.)  Lack  of  funds  to  pay  salaries  is  a  good  ground 
for  reducing  the  force  {Lincoln  v.  Yeomans,  supra;  Lazenby  v. 
Elmira  Bd.  of  Police,  supra);  and  in  such  case  an  officer  may 
be  dismissed  from  the  service  without  a  hearing  and  oppor- 
tunity to  show  cause  against  the  order  of  dismissal.  {State  v. 
Kansas  City  Police  Commrs.,  80  Mo.  App.  206  (affirmed  in 
(1902)  71  S.  W.  215) ;  Moores  v.  State,  supra;  Tenable  v. 
Portland  Police  Commrs.,  supra;  Heath  v.  Salt  Lake  City,  16 
Utah,  374,  52  Pac.  602.)  A  resolution  abolishing  the  office  and 
causing  the  chief  of  police  to  notify  the  incumbent  that  he  was 
<lischarged  is  effectual  as  a  dismissal.     {Moores  v.  State,  4  Neb. 
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(Unof.)  235,  93  N.  W.  986.)  A  dismissal  by  reason  of  reduc- 
tion of  the  force  or  abolition  of  the  of&ce  does  not  violate  a  role 
that  no  member  shall  be  removed  except  for  cause  {Oldham 
V.  Birmingham,  supra;  Boylan  v.  Newark  Police  Commrs.,  supra; 
Lazenby  v.  Elmira  Bd.  of  Police,  supra;  Heath  v.  Salt  Lake 
City,  supra) ;  or  a  rule  requiring  presentation  of  charges  and 
a  hearing.  (Moores  v.  State,  supra;  Venable  v.  Portland  Police 
Commrs.,  supra,) 

Belator  was  appointed  a  patrolman  (a  purely  local  municipal 
officer)  for  life,  and  such  appointment  and  the  ordinance,  giving 
him  a  life  tenure  are  void.  In  a  case  in  which  the  officer's 
title  is  in  question,  or  where,  as  in  this  case,  he  is  seeking  to 
enforce  certain  rights  in  a  mandamus  proceeding,  he  must  be- 
yond any  question  show  clearly  that  he  is  a  policeman  de  jure^ 
Failing  in  this,  he  is  not  entitled  to  the  relief  which  he  seeks 
as  a  policeman.  (Moon  v.  Mayor  (1905),  214  111.  40,  73  N.  E. 
408.)  A  patrolman  is  purely  a  local  municipal  officer.  As 
such  local  municipal  officer,  he  comes  within  the  strict  definition 
of  who  is  a  municipal  officer  as  laid  down  by  the  supreme 
court  of  this  state;  and  thereby  the  ordinance  ^attempting  to 
confer  upon  a  patrolman,  a  purely  local  municipal  officer,  a 
life  tenure  of  office,  is  absolutely  in  contravention  of  section  6 
of  article  XVI  of  the  state  Constitution.  ' '  To  hold  office  during 
good  behavior"  is  the  equivalent  of  "during  life."  {In  re 
Hennen,  13  Pet.  (U.  S.)  230,  10  L.  Ed.  138;  Blake  v.  United 
States,  103  U.  S.  227,  26  L.  Ed.  462.)  Though  a  policeman  is 
a  state  officer  and  is  recognized  as  such  by  our  state  statute,  yet 
no  such  recognition  is  extended  to  a  patrolman.  Since  there  is 
no  such  office  as  a  patrolman  under  the  statutes  of  Montana,  it 
exists  by  virtue  of  an  ordinance,  if  at  all.  (See  Stott  v.  City 
of  Chicago,  205  111.  281,  68  N.  E.  736;  McNeill  v.  City  of 
Chicago,  212  111.  481,  72  N.  E.  450.)  The  ordinance  makes  him 
a  purely  local  municipal  officer,  to  hold  for  life,  and  is  therefore 
in  violation  of  the  Constitution  and  is  void. 

The  power  to  abolish  exists  by  implication  in  the  grant  of 
the  power  to  create,  and  unless  there  is  an  express  restraint 
upon  the  power  to  abolish,  such  power  exists  by  necessary  im- 
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plication.  It  was  conceded  by  counsel  in  the  oral  argument  in 
the  former  case  (38  Mont.  250,  99  Pac.  940)  that  the  first  por- 
tion of  section  3220,  Revised  Codes,  conferred  the  power  to 
abolish  any  office,  the  appointment  to  which  is  made  by  the 
mayor  with  the  advice  and  consent  of  the  council,  because  the 
appointment  of  a  policeman  is  not  made  by  and  with  the  con- 
sent of  the  council;  hence  said  section  does  not  at  all  apply  to 
such  appointments.  And  li&ewise  it  was  also  then  admitted 
that  the  second  subdivision  of  said  section,  to-wit,  ''but  no  office 
created  under  this  title  must  be  abolished  by  the  council,"  had 
no  application,  since  the  office  of  policeman  or  patrolman  was 
not  an  office  created  under  this  title.  It  follows  of  necessity, 
therefore,  that  the  office  of  policeman  or  patrolman  does  not  fall 
under  either  provision  of  said  section  3220;  and  this,  therefore, 
leaves  the  statutes  in  the  situation  of  imposing  absolutely  no 
restraint  whatever  upon  the  power  to  abolish.  There  thus 
being  no  restraint  upon  the  power  to  abolish,  it  inescapably  fol- 
lows under  the  decisions  of  all  the  courts  everywhere^  that  the 
council  has  such  power  to  abolish. 

Mr,  Massena  Btdlard,  and  Mr.  Wm,  T.  Pigottf  filed  a  brief 
in  behalf  of  Respondent.    Oral  argument  by  Mr.  Pigott. 

Appellant  insists  that  because  respondent  was  appointed  a 
''patrolman"  he  was  appointed  to  a  purely  local  municipal 
office,  and  hence  such  appointment  for  life,  and  the  ordinance 
giving  him  a  life  tenure,  are  void,  (a)  The  point  is  not  open 
to  discussion.  The  former  decision  by  this  court  (38  Mont.  250, 
99  Pac.  940)  precludes  its  consideration  now.  (b)  In  the  ab- 
sence of  any  evidence  on  the  subject,  the  presumption  of  law 
would  be  conclusive  that  a  patrolman  is  a  policeman.  Refer- 
ence to  any  dictionary  will  prove  the  truth  of  this  statement. 
A  patrolman  when  a  member  of  a  police  force  is  a  policeman 
who  patrols  a  particular  precinct  of  a  municipality.  (See  30 
Cyc.  1057;  31  Cyc.  901,  902;  State  ex  rel.  Chapman  v.  Wal- 
bridge,  153  Mo.  200,  54  S.  W.  447.)  (c)  But  evidence  was 
introduced  showing  conclusively  that  a  patrolman  of  Helena  is 
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a  policeman.  Sections  50  and  51,  Revised  Ordinances,  declare 
that  patrolmen  are  policemen.  The  appellant  himself  testified 
that  there  were  six  patrolmen  or  policemen  during  certain 
times.  Under  the  statutes  and  ordinances  there  can  be  no  doubt 
that  the  duties  of  policemen  and  patrolmen  are  the  same.  Dut 
if  Quintin  was  not  a  policeman  with  power  to  preserve  the 
peace  of  the  state,  but  merely  a  municipal  servant  with  no 
official  duties  to  discharge  except  in  respect  of  the  city,  he  was 
and  is  a  member  of  the  police  force  under  the  police  bill,  and  not 
an  officer  within  the  inhibition  of  section  6  of  Article  XVI  of 
the  Constitution.  Being  without  that  inhibition  it  was  com- 
petent for  the  legislative  assembly  to  prescribe,  as  it  has  pre- 
scribed in  the  police  bill,  that  all  the  members  of  the  police 
force  shall,  when  finally  appointed,  hold  during  good  behavior 
or  until  permanently  incapacitated. 

Charters  of  municipalities,  or  general  statutes  under  which 
municipalities  are  created,  are  the  constitutions  of  the  munici- 
palities. These  constitutions  are  not  to  be  likened  to  state  con- 
stitutions, but,  on  the  contrary,  bear  a  close  resemblance  to 
the  national  constitution,  in  this:  The  national  constitution 
contains  grants  of  power  to  the  Congress,  and  the  Congress  may 
not  exercise  powers  other  than  those  delegated  to  or  conferred 
upon  it  by  that  organic  law.  So,  also,  the  statutes  under  which 
the  city  is  organized  contain  the  full  grant  of  power  which 
may  be  exercised  by  the  city,  the  state  and  the  people  of  the 
state  reserving  to  itself  and  themselves  all  power  and  authority 
not  so  delegated.  (See  Cooley's  Constitutional  Limitations, 
231.)  The  legislature  of  Montana  has  by  the  police  commission 
bill  withdrawn  from  cities,  and  prohibited  the  exercise  by  them 
of,  the  power  once  possessed  by  them  to  abolish  the  offices  or 
places  of  policemen.  If,  however,  that  statute  did  not  with- 
draw the  power,  section  3220  of  the  Revised  Codes  has  done  so. 
This  section  must,  if  possible,  be  given  some  effect.  Presump- 
tively it  was  framed  and  passed  to  serve  a  purpose.  That  sec- 
tion is  either  a  limitation  upon  the  power  of  the  council,  or  it 
has  no  effect  whatever.  In  the  absence  of  constitutional  or  stat- 
utory restrictions^  an  office  or  place  created  by  a  municipality 
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may  be  in  good  faith  abolished  by  the  municipality,  for  the 
creator  may  rightly  abolish  the  thing  created  by  it.  Whence 
the  conclusion  is  manifest  that  in  the  absence  of  section  3220 
and  sections  2  and  3  of  the  police  bill  (Revised  Codes,  sees. 
3305,  3306),  the  city  council  would  be  clothed  with  authority 
to  abolish  any  office  created  by  it,  including  the  place  held  by  a 
policeman.  No  statute  is  necessary  to  confer  power  upon  a  city 
to  abolish  an  office  created  by  it.  Therefore,  section  3220  could 
not  have  been  intended  as  a  grant  of  power,  for  the  city  pos- 
sessed power  to  abolish  any  office  created  by  it,  whether  such 
office  was  one  to  be  filled  by  appointment  of  the  mayor  with  con- 
sent of  the  council,  or  otherwise.  By  that  section  the  legis- 
lature hsB  expressed  exactly  what  power  the  council  has 
touching  the  abolishment  of  offices.  It  has  singled  out  and  par- 
ticularized one  of  the  powers  which  the  council  already  pos- 
sessed, and  by  this  means  has  declared  its  will  that  no  power 
other  than  that  so  expressly  declared  to  exist  shall  be  possessed 
or  exercised  by  the  council  in  the  matter  of  abolishment  of 
offices. 

The  maxim,  '^Expreuio  unius  est  exclusio  dlterius''  is  pecu- 
liarly applicable  to  statutes,  and  more  particularly  to  statutes 
which  are  the  constitutions  of  cities.  (See  In  the  Matter  of  the 
Attorney  General,  2  N.  M.  49;  New  Haven  v.  Whitney,  36 
Conn.  373;  Johnson  v.  City  of  Great  Falls,  38  Mont.  369,  99 
Pac.  1059;  29  Cyc.  274.) 

Ordinance  No.  736  did  not  abolish  the  office  or  place  of  re- 
spondent. The  ordinance  does  not  purport  upon  its  faee  to 
abolish  his  office  or  place.  It  merely  ordains  that  "until  the 
further  order  of  the  council  the  number  of  policemen  of  this 
city  other  than  officers  named  in  the  last  section,  shall  be  six 
(6).'*    We  contend  that  it  did  not  abolish  the  office  of  anyone. 

The  council  was  without  power  to  delegate  to  appellant  au- 
thority to  abolish  respondent's  place  or  office,  or  to  discharge 
him,  and  he  had  no  inherent  authority  so  to  do.  To  choose  or 
select  offices  for  abolishment  involves  the  exercise  of  legislative 
power,  judgment,  and  discretion,  which  have  not  been  confided 
by  the  assembly  to  the  mayor,  an  executive  officer.     (Cooley's 
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Constitutional  Limitations,  p.  250.)  The  state  may  expressly 
authorize  delegation  of  certain  powers  by  the  coirporation,  but 
in  the  absence  of  such  express  authority,  the  council  must  itself 
exercise  all  discretionary  powers.  (28  Cyc.  277,  278,  and  cases 
cited.) 

Ordinance  No.  736  was  passed  and  approved  for  the  sole 
purpose  of  unlawfully  and  wrongfully  removing  and  dismissing 
respondent  and  others  from  the  police  force,  with  the  intent  and 
design  of  violating  the  police  commission  bill  and  section  3220 ; 
and  was  not  passed  or  approved  for  .economic  reasons.  The 
just  rule  is  that  in  abolishing  an  office  (in  cases  where  the 
power  exists)  or  discharging  an  officer,  the  council  must  act  in 
good  faith,  using  "good  faith"  as  meaning  an  endeavor  to  keep 
within  the  law,  and  not  by  indirection  to  violate  it  (See  28 
Cyc.  445,  and  notes,  513 ;  State  v.  Schumaker,  27  La.  Ann.  332 ; 
Soon  Hing  v.  Crowley,  113  U.  S.  703,  5  Sup.  Ct.  730,  28  L. 
Ed.  1145.)  An  ordinance  which  in  effect  would  annul  or  evade 
the  statutes  can  have  no  validity.  Ordinances  must  not  only  be 
In  harmony  with  the  statutes,  but  must  also  be  reasonable,  not 
arbitrary  or  oppressive,  and  courts  will  declare  ordinances  to 
be  void  even  upon  the  mere  ground  that  the  arbitrary  character 
of  the  ordinances  amounts  to  an  abuse  of  the  authority  dele- 
gated to  the  city.  An  oppressive  ordinance  is  likewise  void. 
(Mayor  etc.  of  Baltimore  v.  Badecke,  49  Md.  217,  33  Am.  Rep. 
239;  State  v.  Commissioner,  Zl  N.  J.  L.  228;  Cooley's  Constitu- 
tional Limitations,  p.  243.) 

Mr.  Edward  Horsky,  in  Eeply 

Because  the  ordinances  and  the  council  have  failed  to  pre- 
scribe the  duties  of  a  patrolman,  or  declared  that  they  are  the 
same  as  those  of  a  policeman,  it  does  not  follow  that  the  incum- 
bent of  the  office  of  a  patrolman  may  not  perform  the  duties  of 
a  policeman,  or  as  a  policeman  de  jure.  His  acts  as  to  third 
persons  and  the  public  would  be  valid,  but  not  in  a  direct  pro- 
ceeding involving  his  right  or  title  to  the  office.  It  is  not 
enough  that  he  shows  himself  an  officer  de  facto;  he  must  show 
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that  he  is  an  oflScer  de  jure.  {Stott  v.  City  of  Chicago,  supra; 
People  V,  City  of  Chicago,  210  lU.  479,  71  N.  E.  400;  McNeiU 
V.  City  of  Chicago,  212  lU.  481,  72  N.  E.  450;  Moon  v.  Mayor, 
supra;  Kenneally  v.  City  of  Chicago,  220  111.  485,  77  N.  E.  155 ; 
see,  also,  People  v.  Weber,  89  111.  347;  Kimball  v.  Alcorn,  45 
Miss.  151 ;  BWce  v.  Sturtevant,  12  N.  H.  567 ;  Roberts  v.  Holmes, 
64  N.  H.  560;  Dolan  v.  Mayor,  68  N.  Y.  274,  23  Am.  Rep.  168.) 

Section  3220,  Revised  Codes,  was  intended  as  an  express  grant 
of  the  power  to  abolish  any  oflBce,  the  appointment  to  which  is 
made  by  the  mayor  with  the  advice  and  consent  of  the  council, 
except  that  no  office  created  under  the  title  can  be  abolished 
by  the  council.  True,  the  council  would  have  the  implied  power 
to  abolish,  without  the  express  grant.  But  in  every  charter  of 
a  municipality,  there  are  certain  powers  which,  though  they  exist 
by  implication,  are,  nevertheless,  also  expressly  granted.  Thus, 
where  the  city  is  given  charge  of  streets,  the  office  of  street 
commissioner  may  be  created,  as  an  implied  power.  (State  v. 
May,  106  Mo.  488,  17  S.  W.  660.)  So,  under  the  power  to 
preserve  the  health,  the  power  exists  by  implication  to  create 
a  board  of  health.  (Boehm  v.  Mayor  etc,  of  Baltimore,  61  Md. 
259.)  So,  a  charter  providing  that  it  shall  be  the  duty  of  the 
^ity  clerk  **in  person  or  by  deputy,''  to  attend  all  meetings  of 
the  council,  gives  implied  power  to  create  the  office  of  deputy 
clerk.  (Lowery  v.  Lexington,  113  Ky.  763,  68  S.  W.  1109.) 
Also,  officers  may  be  created  to  perform  municipal  functions, 
though  not  specifically  mentioned  in  the  charter.  {Collopy  v. 
Cloherty,  95  Ky.  330,  25  S.  W.  497.) 

In  reply  to  the  contention  that  Ordinance  736  did  not  abolish 
the  office  of  relator,  we  cite  Heath  v.  Salt  Lake  City,  supra. 
**  Creating  another  office,  by  a  new  name,  and  conferring  the 
same  duties  as  pertains  to  the  old,  operates  to  abolish  the  old 
office."  (Commonwealth  v.  Moir,  199  Pa.  534,  85  Am.  St.  Rep. 
:801,  49  Atl.  351,  53  L.  R.  A.  837;  Commonwealth  v.  Reese,  16 
Xy.  Law  Rep.  493,  29  S.  W.  352.)  The  unconditional  repeal  of 
a  municipal  charter,  or  the  substitution  of  another  with  incon- 
sistent provisions,  without  a  clause  respecting  officers  and  offices 
as  they  existed  under  the  former  charter,  will  operate  to  abolish 
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all  offices  thereunder.  (People  v.  Davie,  114  Cal.  363,  46  Pac- 
150 ;  Board  etc,  of  Frankfort  v.  Browner,  100  Ky.  166,  37  S.  W. 
950,  38  S.  W.  497.) 

MR.  CHIEF  JUSTICE  BRANTLT  delivered  the  opinion  of 
the  court. 

Application  for  a  peremptory  writ  of  mandamus  to  the 
defendant,  as  mayor  of  the  city  of  Helena,  to  compel  him 
to  restore  the  relator  to  his  office  as  policeman  or  patrol- 
man upon  the  police  force  of  the  city,  from  which  it  is  al- 
leged he  was  unlawfully  removed  by  the  defendant.  Upon  an 
appeal  from  a  judgment  entered  upon  demurrer  to  the  ap- 
plication and  upon  motion  to  quash  the  alternative  writ,  it  was 
held  that  facts  sufficient  were  stated  to  make  a  prima  facie  case 
requiring  the  defendant  to  answer.  (38  Mont.  250,  99  Pac. 
940.)  The  defendant  then  filed  his  answer  denying  all  of  rela- 
tor's allegations,  except  that  Helena  is  a  city  of  the  first  class; 
that  defendant  has  since  May  4,  1908,  been  its  mayor;  that 
relator  was  a  patrolman  of  the  city  at  the  time  alleged;  and 
that  he  is  qualified  to  hold  the  office.  He  then  alleges  affirm- 
atively that  on  May  4,  1908,  Ordinance  No.  736  was  enacted  by 
the  city  council  and  approved  by  himself,  providing,  among 
other  things,  ''that  until  further  order  of  the  council  the  number 
of  policemen  of  this  city,  other  than  officers  named  in  the  last 
section  [section  1],  shall  be  six,"  and  ''that  under  and  by  virtue 
of  such  ordinance  the  number  of  policemen  or  patrolmen  of  said 
city  was  reduced  from  nine  to  six,  and  the  office  or  position  of 
relator  was  abolished,  and  in  pursuance  of  said  ordinance 
said  relator,  together  with  other  policemen  or  patrolmen,  was 
notified  by  the  mayor  of  said  city  and  accordingly  dismissed. '^ 
The  court  overruled  the  relator's  motion  to  strike  out  these 
affirmative  allegations  as  irrelevant,  immaterial,  and  imperti- 
nent. Thereafter  the  defendant  was  permitted  to  amend  the 
answer  by  inserting  allegations  to  the  following  eflPect :  That  the 
city  of  Helena  is,  and  since  the  year  1893  has  been,  indebted  in 
excess  of  three  per  cent  of  the  assessed  valuation  of  the  property 
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within  its  limits ;  that  the  funds  derived  from  taxation  were  not 
enough  to  meet  the  expense  of  the  police  department  with  nine 
polieemen  or  patrolmen;  and  that  for  economic  reasons  it  was 
necessary  to  reduce  the  number  from  nine  to  six.  A  motion  to 
strike  out  this  amendment,  as  irrelevant  and  immaterial,  was 
also  denied.  The  reply  of  relator  denies  that  under  Ordinance 
736,  or  otherwise  or  at  all,  the  number  of  policemen  or  patrol- 
men  of  the  city  was  reduced  from  nine  to  six,  or  that  the  ofiSce 
of  the  relator  was  thereby  abolished,  or  that  in  pursuance  thereof 
the  relator,  either  alone  or  with  the  other  persons,  was  dismissed. 
It  alleges  on  information  and  belief  that  the  ordinance  did  not, 
and  does  not,  empower  or  authorize  the  mayor  or  chief  of  police, 
or  both  of  them  together,  to  dismiss  the  relator,  and  that  it  was 
and  is,  as  to  relator,  null  and  void.  It  is  denied  that  the  or- 
dinance was  enacted  for  economic  reasons.  Allegations  to  the 
effect  that  Ordinance  No.  786,  with  other  ordinances  referred 
to,  were  enacted  as  the  result  of  a  conspiracy  entered  into  by 
the  mayor  and  the  city  council  for  the  sole  purpose  of  dis- 
charging the  relator  and  others  from  the  police  force  and  sub- 
stituting other  appointees  in  their  places,  were,  upon  motion  of 
defendant,  stricken  out. 

From  the  record  we  gather  the  following  facts :  The  defendant 
went  into  office  on  May  4,  1908.  During  the  term  of  his  prede- 
cessor, in  pursuance  of  the  statute  (Chapter  136,  Session  Laws 
of  1907;  Revised  Codes,  sees.  3304-3317),  the  police  force  of  the 
city  had  been  organized  under  section  50  of  the  Revised  Ordi- 
nances of  the  city,  providing  that  the  police  force  should  consist 
of  one  chief  of  police,  one  police  captain,  one  police  sergeant, 
one  day  jailer,  one  night  jailer,  and  such  number  of  policemen 
or  patrolmen  as  might  be  necessary  to  keep  the  number  up  to 
that  established  from  time  to  time  by  action  of  the  council,  all 
to  hold  office  during  good  behavior  or  until  incapacitated  by  age 
or  disease.  By  section  51  it  was  declared  that  the  number  of 
policemen,  other  than  officers  mentioned  in  section  50,  should 
be  nine.  The  order  of  the  mayor  appointing  the  relator  desig- 
nated him  as  ''patrolman."  In  an  ordinance  passed  and  ap- 
proved on  April  20,  1908,  fixing  the  salaries  of  all  officers  and 
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making  appropriations  for  the  year  beginning  with  the  term  of 
the  defendant,  provision  was  made  for  nine  policemen  or  patrol- 
men. The  salary  of  each  was  fixed  at  $90  per  month,  making  a 
total  appropriation  for  this  purpose  of  $9,720.  A  separate  ap- 
propriation was  made  for  the  salaries  of  the  police  captain  and 
chief  of  police.  A  special  appropriation  of  $1,000  was  made  for 
special  police  officers.  On  May  4,  1908,  Ordinance  No.  736,  re- 
ferred to  in  defendant's  answer,  was  enacted,  amending  sections 
50  and  51  of  the  Revised  Ordinances,  supra,  by  omitting  there- 
from provision  for  a  police  captain,  and  providing  that  until 
further  order  of  the  council  the  number  of  policemen  should 
'he  six.  On  June  3,  the  ordinance  having  become  operative 
:under  section  3268  of  the  Eevised  Codes,  the  relator  with  two 
other  policen^n  or  patrolmen  and  the  police  captain  were  at 
'Once,  by  direction  of  the  mayor,  discharged  from  the  force  by 
the  chief  af  police.  On  June  9,  1908,  the  council  enacted  Or- 
dinance No.  739,  which  repealed  Ordinance  No.  736.  Immedi- 
ately after  the  passage  of  Ordinance  No.  739,  and  at  the  same 
rsession,  the  council  enacted  Ordinance  No.  740,  amending  sec- 
tions 50  and  51,  Revised  Ordinances,  supra,  by  fixing  the  number 
-of  policemen  at  seven.  In  the  ordinance  making  the  annual 
iippropriations  for  the  year  1909,  provision  was  made  for  six 
policemen  or  patrolmen,  the  salary  of  each  being  fixed  at  $90 
per  month,  as  before.  Provision  was  also  made  for  special  police 
•officers  to  the  increased  amount  of  $3,240.  The  apparent  re- 
duction in  the  expenses  of  the  city  government  effected  by  the 
course  thus  pursued,  including  the  salary  of  the  police  cap- 
tain, not  provided  for  because  of  the  discharge  of  this  officer, 
was  $1,920.  But  notwithstanding  the  number  of  the  force  was 
thus  reduced  from  nine  to  seven,  from  and  after  June  3,  1908, 
and  up  to  the  time  of  the  trial,  there  had  been  in  the  employment 
of  the  city  at  no  time  fewer  than  ten  policemen  in  active  service. 
Six  of  them  had  been  regularly  appointed  under  the  previous 
administration.  The  others  were  put  upon  the  force  by  the 
chief  of  police  with  consent  of  the  mayor,  and  apparently  with 
the  acquiescence  of  the  council,  but  without  formal  appointment 
by  anyone.    Some  of  them  were  selected  from  the  eligible  list» 
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and  others  not.  They  were  paid  by  the  city,  from  month  to 
month,  just  as  were  the  six  having  permanent  appointments.  It 
thus  appears  that  the  actual  net  reduction  of  the  expense  to  the 
city  for  this  service  was  merely  nominal,  instead  of  being  $1,920, 
the  dijfference  in  the  amounts  appropriated  for  the  years  1908 
and  1909,  respectively.  At  the  time  these  acts  were  done,  the 
city  was  indebted  to  an  amount  in  excess  of  the  constitutional 
limit  of  three  per  cent;  but  it  does  not  appear  that  the  ex- 
penditures for  compensation  of  policemen,  including  that  of 
special  officers,  were  ever  in  excess  of  the  amount  of  the  police 
fund  derived  from  the  levy  of  a  special  tax  and  from  other 
sources. 

From  these  facts,  which  are  not  disputed,  the  trial  court  con- 
cluded that  the  relator  was  entitled  to  the  relief  demanded,  and 
directed  judgment  to  be  entered  awarding  the  writ  as  prayed. 
The  defendant  has  appealed  from  the  judgment  and  an  order 
denying  hia  motion  for  a  new  trial.  In  discussing  the  assign- 
ments of  error,  we  more  conveniently  take  them  up  in  the  order 
in  which  they  are  noticed  in  the  brief  of  counsel  for  the  relator. 

1.  We  notice,  first,  the  contention  that  the  court  erred  in 
failing  to  make  special  findings,  as  requested  by  the  defendant. 
There  is  no  merit  in  the  contention.  In  order  to  render  it  the 
imperative  duty  of  the  trial  court  to  make  special  findings,  it  is 
incumbent  upon  a  party,  at  the  conclusion  of  the  evidence  and 
argument  in  the  cause,  to  make  request  in  writing  for  findings, 
and  to  have  the  request  entered  in  the  minutes  of  the  court.  If 
this  is  not  done,  a  judgment  may  not  be  reversed  for  want  of 
findings.  (Revised  Codes,  sec.  6766.)  Counsel  for  defendant 
did  not  make  any  request  upon  the  submission  of  this  cause. 
The  evidence  and  argument  were  concluded  on  April  29,  1909.' 
The  cause  was  then  taken  under  advisement.  At  the  request  of 
the  trial  judge,  counsel  for  both  parties  thereafter  filed  briefs, 
defendant's  counsel  on  April  29,  and  relator's  counsel  on  May  1. 
On  May  11  defendant's  counsel  notified  the  judge  by  telephone 
that  he  had  intended  to  file  a  reply  brief,  but  had  not  been  able 
to  do  SO;  that  he  was  preparing  a  request  for  findings  which 
lie  desired  to  have  made ;  and  that  he  would  still  file  a  brief  if 
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lie  ooold  within  the  next  few  days.  None  was  filed.  There* 
after,  on  the  same  day,  counsel  wrote  to  the  judge  requesting' 
him  to  make  findings,  and  asking  that  his  request  be  entered  in 
the  minutes.  The  request  was  thereafter  entered.  Under  the 
provisions  of  the  Code,  supra,  the  request  should  have  been 
made  at  the  time  the  cause  was  taken  under  advisement.  But,, 
even  if  it  be  conceded  that  the  cause  was  finally  submitted  upon 
notice  to  the  judge  that  no  other  brief  would  be  filed,  the  con- 
tention  must  nevertheless  be  overruled;  for  the  reason  that  the 
facts  were  not  controverted.  Findings  would  thei^fore  have 
been  useless.  When  thia  condition  arises,  and  the  evidence  is  of 
such  a  character  as  to  furnish  ground  for  one  inference  only — 
that  is,  in  favor  of  one  party  or  the  other — ^the  case  is  stripped 
of  questions  of  fact,  and  only  a  question  of  law  remains  for 
decision.  Formal  findings  are  then  not  necessary,  because  the 
evidence  amounts  to  an  agreed  statement  of  facts.  (Helena 
Nat.  Bank  v.  Rocky  Mi.  Tel.  Co.,  20  Mont.  379,  63  Am.  St.  Bep. 
628,  51  Pac.  829 ;  Murray  v.  Hauser,  21  Mont.  120,  53  Pac.  99.) 

2.  Contention  is  made  that  it  appeare  from  the  evidence  that 
the  relator  was  appointed  a  patrolman,  and  not  a  policeman,  and 
that,  since  a  patrolman  is  purely  a  local  officer,  the  appointment 
under  the  ordinance  giving  him  a  life  tenure,  as  well  as  the 
ordinance  providing  for  his  appointment,  is  void.  If  this  is  so. 
the  relator  is  not  entitled  to  relief,  because  it  is  apparent  that^ 
if  he  did  not  by  his  appointment  become  a  member  of  the 
police  force  within  the  meaning  of  the  statute,  he  was  not  at 
the  time  of  his  removal  even  a  de  facto  officer,  and  hence  the 
defendant  does  not  owe  him  the  duty  to  restore  him ;  for  man- 
damns  will  not  go  unless  it  appears  that  the  relator  has  a  clear 
legal  right  in  himself  to  have  the  particular  act  or  duty  in 
question  performed  by  the  defendant.  {State  ex  rel.  Breen  v. 
Toole,  32  Mont.  4,  79  Pac.  403.) 

The  statute  in  referring  to  the  persons  serving  on  the  police 
force  mentions  them  as  "members"  or  ** officers"  of  the  police 
department  or  police  force.  The  section  of  the  Revised  Or- 
dinances of  the  city,  supra,  under  which  the  police  department 
of  the  city  was  constituted,  after  mentioning  certain  officers  by 
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a  special  title,  classifies  all  other  members  as  '^policemen"  or 
■** patrolmen."  As  noted  above,  the  order  of  the  mayor,  appoint- 
ing the  members  of  the  force  designated  the  relator  and  all 
others  of  equal  grade  as  ** patrolmen.'*  In  his  application  for 
the  writ  the  relator  designates  himself  as  a  ''policeman  or  patrol- 
man." The  argument  of  counsel  is  that  the  sections  of  the 
ordinance  referred  to  show  that  the  city  council  intended  to 
create,  and  did  create,  the  office  of  patrolman  as  well  as  that  of 
policeman;  that  the  former  is  distinct  from  the  latter;  that, 
since  a  patrolman  has  no  public  duties  to  perform  under  the 
provisions  of  the  Revised  Codes,  as  has  a  x>oliceman,  he  is  a  local 
municipal  officer  merely;  that  as  such  he  comes  within  the  des- 
ignation of  "municipal  officers/'  as  this  expression  is  used 
in  section  6  of  Article  XYI  of  the  Constitution;  and  that  the 
ordinance  providing  for  his  appointment  for  an  indefinite  term, 
which  may  exceed  two  years,  is  void.  In  the  decision  upon  the 
former  appeal  we  held  that  the  statute  is  not  repugnant  to  this 
clause  of  the  Constitution,  because  a  policeman  is  a  public  officer 
in  that  he  has  duties  to  perform,  other  than  those  pertaining 
to  the  government  of  the  municipality  for  which  he  is  acting, 
and  after  he  has  once  been  appointed  he  may  not  be  suspended 
or  removed  from  office,  except  as  the  statute  provides.  It  was 
assumed,  both  by  the  court  and  the  parties,  though  not  decided, 
that  the  terms  ''policeman"  and  "patrolman"  are  synonymous, 
and,  in  fact,  they  are  generally  used  synonymously.  The  word 
*' policeman"  is  defined  as  "one  of  the  ordinary  police  whose 
duty  it  usually  is  to  patrol  a  certain  beat  for  a  fixed  period,  for 
the  protection  of  property,  for  the  arrest  of  offenders,  and  to 
see  that  the  peace  is  kept."  (Century  Dictionary.)  A  "patrol- 
man" is  "a  member  of  the  police  force  of  a  town  or  city,  who 
patrols  a  certain  beat;  a  policeman."  (Id.)  The  word  "police- 
man" is  used  sometimes  also  in  a  generic  sense,  and  when  so 
used  may  apply  properly  to  any  member  of  the  police  force, 
whatever  may  be  his  grade  or  rank.  (Words  and  Phrases. 
5439.)  In  this  sense  it  was  used  in  the  discussion  in  the  former 
decision  in  this  case,  and  as  intended  to  include  all  members 
of  the  force  having  similar  dutieSy  without  reference  to  grade  or 
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rank.  So  the  two  terms,  as  used  in  the  ordinance,  were  evi- 
dently used  as  importing  the  same  meaning.  The  contention 
of  counsel  is  therefore  ovemiled. 

3.  It  is  said  by  counsel  that  the  city  council  is  vested  with 
the  implied  power  to  abolish  any  office  created  by  it,  except  in 
so  far  as  it  is  expressly  prohibited  from  doing  so  by  some  pro- 
vision of  the  statute;  that  its  purpose  and  intention  in  enact- 
ing Ordinance  736,  supra,  was  to  abolish  the  offices  of  police 
captain  and  of  the  three  policemen  or  patrolmen  whose  names 
were  dropped  from  the  list;  and  hence  that  the  relator  has  no 
cause  to  complain.  By  section  3304  of  the  statute  every  city  in 
the  state  is  required  to  have  a  police  department.  The  mode  by 
which  it  must  be  organized  is  pointed  out  in  sections  3305,  3306, 
3307,  and  3308.  Under  section  3305  the  mayor  must  make 
all  appointments  from  the  eligible  list,  and  has  the  power  to 
suspend  or  remove  from  ofiSce  any  member  of  the  force,  subject, 
however,  to  the  provisions  of  section  3308.  In  so  far  as  he  is 
not  restrained  by  the  provisions  of  the  Act,  other  laws  of  the 
state,  or  the  city  ordinances,  he  shall  make  rules  and  regula- 
tions for  the  government  and  discipline  of  the  force.  The  city 
council  may  by  ordinance  make  additional  regulations  not  in- 
consistent with  the  Act  or  any  law  of  the  state  for  the  govern- 
ment of  the  police  department  and  regulating  the  powers  and 
duties  of  the  officers  and  members.  (Section  3314.)  Under 
section  3308  the  mayor  or  the  chief  of  police,  subject  to  his 
approval,  may  suspend  any  policeman  for  a  period  not  exceed- 
ing ten  days  in  any  one  month  without  trial  or  hearing.  But 
the  power  to  make  permanent  removals  is  not  expressly  vested 
in  anyone,  except  after  a  hearing  and  conviction,  upon  charges 
in  writing,  preferred  to  the  examining  board.  Upon  a  convic- 
tion, the  mayor  may  suspend  without  pay  for  a  definite  time, 
or  impose  a  fine,  or  remove,  at  his  discretion;  for  section  3308 
declares:  "No  member  or  officer  of  the  police  force  in  cities 
of  the  first  class  shall  be  discharged  without  a  hearing  or  trial 
before  said  board,'*  etc.  This  is  the  only  provision  in  the  stat- 
ute on  the  subject.  Neither  in  this  nor  in  any  of  the  other  sec- 
tions do  we  find  the  express  power  granted  to  abolish  any  office 


40  Mont.]     Statb  ex  bel.  Quintin  v,  Edwards.  30% 

or  to  dispense  entirely  with  the  services  of  any  oflSeer.  The 
statute  authorizing  the  creation  of  municipalities  is  the  charter 
of  their  powers;  and  the  rule  of  construction  applicable  is  that 
they  have  only  such  powers  as  are  expressly  conferred  and 
such  as  are  necessarily  implied  or  are  indispensable  in  order 
to  properly  accomplish  the  purpose  of  their  organization.  Any 
fair  and  reasonable  doubt  as  to  the  existence  of  any  power  is  toi 
be  resolved  against  the  corporation  and  the  power  denied. 
(Cooley's  Constitutional  Limitations,  6th  ed.,  p.  231;  Dillon's: 
Municipal  Corporations,  sec.  55;  Davenport  v.  Kleinschmidty 
6  Mont.  502,  13  Pac.  249.)  ''For  all  purposes  of  jurisdictionr 
corporations  are  like  inferior  courts,  and  must  show  the  power 
given  them  in  every  case.  If  this  be  wanting,  their  proceedings 
must  be  holden  void  whenever  they  come  in  question,  even  col- 
laterally." {Dunham  v.  Trustees  of  Rochester ,  5  Cow.  465.) 
"Municipal  by-laws^ must  also  be  in  harmony  with  th&  general 
laws  of  the  state  and  with  the  provisions  of  the  municipal  char- 
ter. Whenever  they  come  in  conflict  with  either,  the  by-lawa 
must  give  way."  (Cooley's  Constitutional  Limitations,  6th  ed.» 
p.  239.)  The  reason  for  the  rule  is  that  it  must  be  presumed 
that  the  state  has  granted  in  clear  and  unmistakable  terms  all 
that  it  intended  to  grant  at  alL  (Cooley's  Constitutional  Limi- 
tations, p.  233.) 

Applying  this  rule  to  the  statute  here,  it  would  seem  that 
in  the  face  of  the  express  provision  found  in  section  3368  it 
was  the  intention  of  the  legislature  to  deny  the  power  to  the 
municipality  to  remove  any  member  of  the  police  force,  either 
by  abolishing  his  office  or  otherwise,  except  upon  conviction  of 
a  violation  of  his  duty  or  for  incompetency  resulting  from  dis- 
ease or  advancing  age.  This  view  finds  support  in  the  purpose 
sought  to  be  accomplished  by  the  legislature  in  enacting  the 
statute.  This  was  to  withdraw  the  police  force,  so  far  as  pos- 
sible, from  the  control  of  partisan  political  influences,  and  put 
it  under  civil  service  rules;  so  that,  when  the  members  of  it 
were  once  finally  appointed,  they  might  remain  in  office  during 
good  behavior  or  until  they  became  incapacitated  for  service. 
The  result  sought  was  improvement  in  the  service  through  the- 
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experience  and  proficiency  acquired  by  a  long  tenure  in  office, 
and  by  a  removal  of  the  fear,  which  was  always  present  under 
the  old  statute,  that  the  incoming  of  a  new  administration  meant 
loss  of  office  for  every  member  who  had  not  shown  himself  a 
zealous  partisan  during  the  campaign  preceding  its  election,  or 
during  the  primaries,  conventions  and  elections  of  the  prevailing 
political  party  generally. 

But  when  we  come  to  examine  the  decisions  touching  the  sub- 
ject, they  seem  to  agree  generally  upon  the  proposition  that  the 
power  to  abolish  is  necessarily  implied  notwithstanding  the  pro- 
visions referred  to,  because  it  cannot  be  supposed  that  the  legis- 
lature intended  that  after  the  police  force  had  once  been  created 
and  its  members  finally  appointed,  the  number  so  appointed 
muAt  continue  in  office,  whether  the  financial  condition  of  the 
city  or  the  public  needs  required  their  retention  or  not.    It 
therefore  seems  to  be  the  rule,  as  established  by  the  decided 
•cases,  that  the  provision  restricting  the  power  of  removal  found 
in  section  3308,  supra,  refers  to  removals  for  lapse  of  duty  and 
the  like,  and  is  no  restriction  upon  the  power  of  the  council  to 
abolish  as  many  of  the  places  or  offijces  once  provided  for,  as  it 
chooses,  by  reducing  the  number  of  the  members  on  the  force. 
The  following  cases  are  sufficient  for  illustration,  both  as  to  the 
point  that  the  power  to  abolish  is  implied,  and  as  to  the  point 
that  this  result  is  properly  accomplished  by  an  ordinance  re- 
ducing the  number  of  the  police  force,  or  by  an  order  of  the 
board  or  officer  vested  with  the  power  to  reduce  the  force :  Heath 
V.  Salt  Lake  City,  16  Utah,  374,  52  Pac.  602 ;  Moores  v.  State, 
54  Neb.  486,  74  N.  W.  823 ;  Meissner  v.  Boyle,  20  Utah,  316,  58 
Pac.  1110;  Hudson  v.  City  of  Denver,  12  Colo.  157,  20  Pac.  329; 
Raley  v.   Warrenton,  120  Ga.  365,  47  S.  E.  972;  Oldham  v. 
Birmingham,  102  Ala.  357,  14  South.  793;  City  of  Chicago  v. 
People,  114  111.  App.  145;  Boylan  v.  Newark  Police  Commrs,, 
.58  N.  J.  L.  133,  32  Atl.  78;  Uffert  v.  Vogt,  65  N.  J.  L.  377, 
47  Atl.  225 ;  Magner  v.  St.  Louis,  179  Mo.  495,  78  S.  W.  782 ; 
Janes  v.   WiUcox,  80  App.  Div.   167,  80    N.  Y.   Supp.  420; 
Board  etc.  of  Frankfort  v.  Braumer,  100  Ky.  166,  37  S.  W.  950, 
38  S.  W.  497;  Donaghy  v.  Maoy,  167  Mass.  178,  45  N.  £.  87; 
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Venable  v.  Police  Cammrs,,  40  Or.  458,  67  Pac.  203 ;  Lethbridge 
V.  Mayor  etc.  of  New  York,  133  N.  Y.  232,  30  N.  E.  975 ;  People 
ex  rel,  Corrigan  v.  Mayor,  149  N.  Y.  215,  43  N.  E.  554 ;  Fitz- 
Simmons  v.  O'Neill,  214  lU.  494,  73  N.  E.  797.  Some  of  these 
decisioBs,  as  Heath  v.  Salt  Lake  City,  and  Moores  v.  State,  were 
made  under  civil  service  statutes.  Others  of  them  were  made 
under  statutes  which  embodied  no  civil  service  feature. 

It  is  not  surprising,  however,  that  the  contention  should  often 
be  made,  as  here,  that  the  very  notion  of  a  tenure  of  office  during 
good  behavior,  which  means  during  active  life,  is  wholly  incon- 
sistent with  the  notion  that  the  grant  of  power  to  create  such 
an  office,  in  the  absence  of  express  restriction,  implies,  also,  the 
unrestricted  power  to  abolish  the  office,  and  thus  put  the  in- 
cumbent out.  A  better  rule  would  seem  to  be  that,  in  the  ab- 
sence of  an  express  grant  in  a  statute  providing  for  such  tenure 
and  prohibiting  removals  except  for  the  causes  and  in  the  man- 
ner mentioned,  when  the  council  or  the  person  or  body  in  whom 
is  vested  the  power  to  reduce  the  force  does  reduce  it,  it  must 
regard  those  thus  put  out  of  active  service  as  still  upon  the 
eligible  list  and  entitled  to  be  returned  to  active  service  when- 
ever vacancies  occur  or  the  exigencies  of  the  service  demand  it ; 
otherwise,  the  offices  may  be  abolished  for  purely  personal  or 
political  reasons,  in  order  to  rid  the  force  of  objectionable  mem- 
bers, leaving  the  way  open  thereafter  to  recreate  them  and  fill 
them  with  perB(»is  against  whom  there  are  no  such  objections. 
Thus  the  very  purpose  of  the  statute  would  be  defeated,  by  cir- 
cuitous means,  it  is  true,  but  none  the  less  effectively.  It  must 
be  conceded  that,  in  the  absence  of  restrictions  contained  in  a 
civil  service  statute,  a  city  having  the  power  to  create  an  office 
has  also  the  implied  power  to  abolish  it.  This  rule  is  recognized 
everywhere.  The  concession  must  also  be  made  that,  when  the 
condition  of  the  finances  of  the  city  requires  it,  an  office  may  be 
dispensed  with  even  though  it  ia  controlled  by  the  civil  service 
statute.  But  this  concession  is  to  be  made,  we  think,  with  the 
reservation  that,  if  there  is  an  eligible  list  from  which  appoint- 
ments must  be  made,  those  who  are  put  out  of  active  service 
Moiit.|  Vol.  40— 20 
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are  relegated  to  this  list,  with  the  right  to  be  returned  to  duty^ 
when  the  exigencies  of  the  service  require  it.  When  we  consider 
the  purpose  for  which  the  statute  was  enacted,  we  cannot  avoid 
the  conclusion  that  the  legislature  intended  to  restrict  the  pow- 
ers of  the  city  government  so  as  to  effectively  accomplish  thi^ 
purpose,  and  this  renders  the  further  conclusion  unavoidable 
that  it  did  not  at  the  same  time  leave  undisturbed  an  implied 
power  which  could  be  uned  effectively  to  defeat  its  purpose. 
The  necessary  result  of  this  conclusion  is  that  Ordinance  No.  736, 
supra,  the  apparent  purpose  of  which  was  to  abolish  absolutely^ 
the  office  of  the  relator  and  remove  him  finally  from  the  police- 
force  of  the  city,  is  void,  and  did  not  confer  upon  the  mayor 
the  power  which  he  assumed  to  exercise. 

There  is  another  distinct  theory  upon  which  the  judgment 
of  the  district  court  should  be  sustained,  with  reference  to< 
which  there  seems  to  be  no  conflict  of  authority,  so  far  as  the 
decisions  have  been  called  to  our  attention,  or  we  have  beenr 
able  to  examine  them.  The  police  force  cannot  be  abolished 
as  a  whole;  for  under  the  first  section  of  the  Act  (Revised 
Codes,  sec.  3304),  the  city  is  required  to  maintain  it.  Nor  can* 
it  be  abolished  in  part,  as  we  have  already  pointed  out.  The- 
power  of  the  city  extends  only  to  a  reduction  in  its  number  for 
economical  reasons.  This  power  must  always  be  exercised  in 
good  faith.  It  cannot  be  used  for  any  other  purpose  than  that 
for  which  it  was  given.  Good  faith  in  this  connection  means 
an  honest  endeavor  to  keep  within  the  law,  and  not  by  indirec- 
tion to  violate  it,  **The  rule  is  general,  with  reference  to  the 
enactments  of  all  legislative  bodies,  that  the  courts  cannot  in- 
quire into  the  motives  of  the  legislators  in  passing  them,  except 
as  they  may  be  disclosed  on  the  face  of  the  Acts,  or  inferable 
from  their  operation,  considered  with  reference  to  the  condition 
of  the  country  and  existing  legislation.  The  motives  of  the  legis- 
lators, considered  as  the  purposes  they  had  in  view,  will  always 
be  presumed  to  be  to  accomplish  that  which  follows  as  the  nat- 
ural and  reasonable  effect  of  their  enactments.''  (Soon  Hing 
V,  Crowley,  113  U.  S.  703,  5  Sup.  Ct.  730,  28  L.  Ed.  1145.)  la 
the  case  of  Yick  Wo  v.  Hopkim,  118  U.  S.  356,  6  Sup.  Ct  1064^ 


40  Mont.]     State  ex  bel.  Quintin  v.  Edwards.  307 

30  L.  Ed.  220,  there  was  called  in  question  the  validity  of  an 
ordinance  of  the  city  of  San  Francisco,  California,  prohibiting, 
among  other  things,  the  conduct  of  a  laundry  within  the  city 
without  the  consent  of  the  board  of  supervisors,  except  it  be 
located  in  a  building  of  brick  or  stone.  The  court  held,  that  it 
was  void  because  it  was  not  reasonable  upon  its  face,  in  that  it 
conferred  upon  the  board  an  arbitrary  power  to  give  or  with- 
hold consent,  and  rendered  all  engaged  in  the  business  tenants 
at  will,  as  to  their  means  of  living,  under  the  board.  It  also 
held  that  it  was  so  administered  by  public  authority  as  to 
nullify  the  provisions  of  the  Fourteenth  Amendment  to  the 
Constitution  of  the  United  States,  which  secures  to  all  the  equal 
protection  of  the  laws.  In  discussing  the  administration  of  the 
ordinance,  the  court  said:  '' Though  the  law  itself  be  fair  on  its 
face  and  impartial  in  appearance,  yet,  if  it  is  applied  and  ad- 
ministered by  public  authority  with  an  evil  eye  and  unequal 
hand,  so  as  practically  to  make  unjust  and  illegal  discrimina- 
tions between  persons  in  similar  circumstances,  material  to  their 
rights,  the  denial  of  equal  justice  is  still  within  the  prohibition 
of  the  Constitution.''  Here  the  court  infers  the  bad  faith  of 
the  state  authorities  from  the  facts  in  evidence  showing  that  in 
their  administration  there  was  a  discrimination  directed  ex- 
clusively against  a  particular  class  of  persons,  and  hence  that 
the  result  amounted  to  an  annulment  of  the  constitutional  pro- 
vision. 

So  in  the  enactment  of  ordinances  under  metropolitan  police 
laws,  or  in  the  administration  of  these  laws  by  boards  created 
by  them  for  this  purpose,  the  courts  will  look  to  the  facts  and 
determine  whether  the  particular  ordinance,  or  the  act  of  the 
board  or  commission,  carries  out  the  spirit  and  intent  of  the 
legislation,  or  tends  directly  or  indirectly  to  nullify  it.  In  the 
case  of  Kipley  v.  Luthardt,  178  111.  525,  53  N.  E.  74,  the  su- 
preme court  of  Illinois  affirmed  a  judgment  of  the  circuit  court 
of  Cook  county,  which  had  issued  a  mandamus  to  appellant, 
as  superintendent  of  police  of  the  city  of  Chicago,  to  restore 
the  appellee  to  his  position  of  **  Chief  Clerk  of  the  Detective 
Bureau."    The  facts,  as  gathered  from  the  statement  in  City 
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of  Chicago  v.  Luthardt,  191  111.  516,  61  N.  E.  410,  were  that 
the  appellee  had  been  selected  and  appointed  under  civil  ser- 
vice rules  to  the  office  then  designated  as  above,  and  was  per- 
forming the  duties  of  the  office ;  that  the  city  council  attempted 
to  abolish  the  office  by  changing  the  name  of  it  to  ''Secretary 
of  the  Chief  of  Detectives,  rank  of  Lieutenant,"  and  refusing: 
to  make  an  appropriation  for  the  salary  of  appellee,  but  ac- 
tually making  an  appropriation  for  the  salary  of  the  office 
under  its  new  designation;  and  that  thereupon  the  superin- 
tendent of  police  discharged  the  appellee,  and  appointed  an- 
other person  to  his  place.  The  court  held  that  the  attempt  of 
the  council  to  dismiss  the  appellee  and  deprive  him  of  his  posi- 
tion was  ineffectual,  and  that  his  rights  remained  the  same  as 
if  no  action  had  been  taken  by  the  superintendent  of  police  or 
the  council.  The  case  of  City  of  Chicago  v.  Luthardt  was  an 
action  in  assumpsit  by  appellee  to  recover  the  amount  of  salary 
accruing  between  the  time  of  his  dismissal  and  the  time  of  his 
restoration  to  office.  In  affirming  the  judgment  of  the  circuit 
court  in  favor  of  appellee  the  state  appellate  court  adopted  the 
theory  that  inasmuch  as  the  appellee  had  been  removed  from 
office  illegally  and  appropriation  made  for  the  salary  of  the  of- 
fice, though  the  ordinance  designated  it  by  another  name,  he 
was  entitled  to  recover;  it  not  appearing  that  the  salary  had 
been  paid  to  anyone  else.  The  supreme  court  also  adopted 
this  view.  In  both  of  these  cases,  as  well  as  in  the  cases  of 
People  V.  Kipley,  171  111.  44,  49  N.  E.  229,  41  L.  R.  A,  775, 
and  People  v.  Loeffler,  175  111.  585,  51  N.  E.  785,  the  purpose 
of  the  statute  is  recognized,  and  in  the  former  it  is  pointed  out 
that,  in  order  for  this  purpose  to  be  fully  accomplished,  grood 
faith  is  required  of  the  officers  upon  whom  devolves  the  duty 
of  executing  its  provisions.  The  same  principle  is  recognized 
in  State  ex  rel.  Attorney  General  v.  Schumaker,  27  La.  Ann. 
332.  In  that  case  the  statute  authorized  the  police  commis- 
sioners to  reduce  expenses  and  reorganize  the  police  force  to 
such  an  extent  as  economy  and  the  limitations  imposed  by  law 
required,  and  to  this  end  to  discharge  such  members  of  the 
force  as  in  their  judgment  might  be  needful  and  proper.    The 
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court  held  that  the  power  granted  for  one  purpose  could  not  be 
used  for  another,  and  that  a  discharge  of  one  member  of  the 
force  manifestly  for  the  purpose  of  making  place  for  another 
person  was  unlawful.  Such,  alao,  is  the  rule  in  the  state  of 
New  York,  though  it  is  held,  also,  that  the  power  to  abolish 
an  office  is  by  implication  confided  to  the  discretion  of  the 
municipal  authorities,  to  be  exercised  whenever  the  exigencies 
of  the  public  service  require  it.  {People  ex  rel.  Carrigan  v. 
Mayor,  149  N.  Y.  215,  43  N.  E.  554.) 

Appl3ang  this  principle  to  the  facts  in  the  case  before  us,  we 
are  impelled  to  the  conclusion  that  the  combined  act  of  the 
council  and  the  mayor  in  enacting  Ordinance  736  was  intended, 
not  to  abolish  the  office  of  the  relator  and  his  associates  for 
economical  reasons,  but  to  get  them  off  the  force  permanently 
in  order  to  make  way  for  the  mayor  to  fill  their  places  with 
persons  more  acceptable  to  him.  This  is  manifested  by  the  fact 
that  from  and  after  June  4,  1908,  when  Ordinance  736  became 
operative  under  the  referendum  provision  of  the  Code,  supra, 
there  were  immediately  put  upon  the  force  men  to  fill  the  places 
of  relator  and  his  associates  discharged  at  the  same  time,  and 
that  they  and  others  have  since  been  retained  under  the  name 
of  special  officers,  for  the  appointment  of  whom  there  is  no 
warrant  in  the  statute,  at  an  expense  to  the  city  substantially 
equal  to  that  which  would  have  been  incurred  if  the  relator 
and  his  associates  had  been  retained.  The  effect  of  the  pro- 
ceedings, as  a  whole,  has  been  to  annul  the  statute  and  defeat 
the  purpose  for  which  it  was  enacted,  by  the  very  body  to 
which  has  been  intrusted  the  power  to  administer  it. 

The  other  contentions  made  in  the  brief  are  not  of  sufficient 
merit  to  demand  special  notice. 

The  judgment  and  order  are  affirmed. 

Affirmed, 

Me.  Justice  Smith  concurs. 

Mb.  Justice  Hollow  ay  :  I  dissent.  In  my  judgment  the 
Helena  city  council  had  the  power  to  abolish  the  office  held  by 
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relator;  that  it  exercised  the  power  in  the  enactment  of  Ordi- 
nance No.  736;  that  relator  was  discharged  from  the  police 
force;  and  that  he. is  not  entitled  to  relief. 

That  under  these  metropolitan  police  laws  the  office  of  police- 
man is  created  by  the  city  council,  and  not  by  the  legislature, 
is  conceded  by  everyone.  That  in  the  absence  of  statutory 
prohibition  the  city  council  may  abolish  any  office  which  it 
creates  is  held  by  the  authorities  uniformly,  and  is  admitted 
by  relator,  Quintin.  In  the  brief  of  his  counsel,  it  is  said: 
''Whence  the  conclusion  is  manifest  that  in  the  absence  of  sec- 
tion 3220  and  sections  2  and  3  of  the  police  bill  (Revised  Codes, 
sees.  3305,  3306),  the  city  council  would  be  clothed  with  author- 
ity to  abolish  any  office  created  by  it,  including  the  place  held 
by  a  policeman.  No  statute  is  necessary  to  confer  power  upon 
a  city  to  abolish  an  office  created  by  it." 

Since  in  the  opinion  of  the  majority  of  the  court  there  is  not 
any  consideration  given  to  section  3220  above,  it  is  fairly  in- 
ferable that  it  was  not  deemed  applicable  to  this  case.  The  first 
portion  of  that  section  merely  declares  the  law  to  be  what  it 
had  been  for  years  before  the  adoption  of  the  statute.  It  is 
suggested,  however,  that  to  the  language  therein  employed 
should  be  applied  the  maxim,  **Expre$8%o  uniua  exclusio  dlteritis," 
but  this  contention  was  determined  adversely  to  relator,  in 
City  of  Helena  v.  Kent,  32  Mont.  279,  80  Pac.  258,  and  dissent- 
ing  opinion  of  Justice  Milbum.  The  last  portion  of  section 
3220  contains  a  prohibition  upon  the  city  council.  The  council 
shall  not  abolish  any  office  therein  referred  to  which  has  been 
created  by  the  legislature.  Beyond  this,  that  section  does  not 
go;  and  in  my  opinion  the  section  does  not  have  any  applica- 
tion in  this  case,  and  the  city  council  still  has  the  power  to 
abolish  the  office  of  policeman,  unless  prohibited  by  the  police 
biU  itself.  If  it  is  prohibited  by  that  Act  from  abolishing  such 
office,  then  it  is  wholly  immaterial  for  what  reason  it  attempts 
to  do  so,  since  a  good  reason  would  not  make  a  void  act  valid. 

Section  2  of  the  police  bill  (Revised  Codes,  sec.  3305),  does  " 
not  contain  any  restriction  upon  the  power  of  the  city  council. 
It  relates  to  the  power  and  authority  of  the  mayor.     Section  3 
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^section  3306),  provides  that,  after  applicants  have  passed  the 
probationary  period  and  have  been  appointed  policemen,  "they 
«hall  hold,  daring  good  behavior,  or  until  by  age  or  disease 
they  become  permanently  incapacitated  to  discharge  their  du- 
ties." But  this  language  is  fully  interpreted  and  explained  in 
-section  5  of  the  Act  (Revised  Codes,  sec.  3308),  as  follows:  **No 
member  or  officer  of  the  police  force  in  cities  of  the  first  class 
shall  be  discharged  without  a  hearing  or  trial  before  said  [ex- 
amining and  trial]  board."  In  other  words,  these  sections 
merely  mean  that,  so  long  as  the  office  is  in  existence,  the  in- 
cumbent shall  hold  it  unless  incapacitated  by  age  or  disease^  or 
unless  he  is  removed  for  cause  after  trial  as  provided  in  sec- 
tion 5  of  the  Act.  This  is  the  meaning  given  like  Acts  in  every 
state  where  they  have  ever  been  construed.  But  these  sections 
do  not  expressly  or  impliedly  prohibit  the  council  from  abolish- 
ing the  office.  As  said  in  the  opinion  of  the  majority  above: 
''It  cannot  be  supposed  that  the  legislature  intended  that  after 
the  police  force  had  once  been  created  and  its  members  finally 
appointed,  the  number  so  appointed  must  continue  in  office, 
whether  the  financial  condition  of  the  city  or  the  public  needs 
required  their  retention  or  not."  That,  notwithstanding  the 
enactment  of  this  police  law,  the  city  council  retains  its  implied 
power  to  abolish  the  office  of  policeman,  is  affirmed  by  every 
court  whose  decision  has  been  pressed  upon  our  attention.  The 
list  of  authorities  given  in  paragraph  3  of  the  majority  opin- 
ion, above,  evidences  to  some  extent  the  uniformity  with  which 
this  doctrine  has  been  asserted.  And  since  many,  if  not  all,  of 
these  cases  were  decided  some  considerable  time  before  the  en- 
actment of  our  statute  it  would  seem  reasonable  that  our  legis- 
lature must  have  adopted  this  measure  with  full  knowledge  of 
the  construction  given  similar  Acts  and  with  the  intention  that 
our  law  should  receive  the  same  construction  given  like  measures 
by  the  highest  courts  of  the  states  where  the  question  had  arisen. 
That  in  adopting  Ordinance  736  the  Helena  city  council  abol- 
ished the  offices  of  three  policemen  is  amply  sustained  by  rea^ 
4on  and  the  cases  referred  to  above. 
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The  city  council  having  abolished  three  offices,  it  was  the  duty 
of  the  mayor,  who  is  charged  with  the  supervision  of  the  police 
force,  to  designate  the  particular  members  who  should  be  dropped 
from  the  force,  and  this  was  done.  In  Heath  v.  Salt  Lake  Cityr 
16  Utah,  374,  52  Pac.  602,  the  court  was  there  considering  an 
Act  in  all  essentials  the  same  as  our  own,  and  upon  this  particu- 
lar  feature  said:  ''We  think  the  designation  of  the  members 
of  the  department  who  were  to  be  dismissed  in  pursuance  of 
the  ordinance  was  properly  a  matter  for  those  who  had  super- 
vision and  control  of  the  department;  they  being  doubtless 
more  familiar  with  the  requirements  of  the  public'  service-.  The 
members  designated,  having  thus  been  discharged  because  of 
the  abrogation  of  their  offices,  had  thereafter  no  valid  claim 
against  the  municipality  for  salaries,"  etc. 

In  my  opinion  there  is  but  one  restriction  upon  the  power 
of  the  city  council  to  abolish  these  offices,  and  that  is  contained 
in  section  1  of  this  Act:  ** There  shall  be  in  every  city  and  town 
of  this  state  a  police  department,"  etc.  The  city  council  could 
not,  therefore,  abolish  the  office  of  every  policeman,  but  within 
the  restriction  contained  above,  the  city  council  has  the  authority 
to  say  how  many  policemen  shall  be  employed  at  any  given 
time.  A  city  of  25,000  population  to-day,  which  depends  upon 
a  single  industry,  might  have  its  population  reduced  to  500  by 
the  removal  of  that  particular  industry^  and  yet,  if  in  its  pros- 
perous days  forty  policemen  were  necessary  and  were  appointed 
under  this  police  bill,  the  city  in  its  adversity  would  be  com- 
pelled to  maintain  the  same  force,  unless  the  city  council  could 
reduce  it.  In  my  judgment,  if  the  power  does  not  exist  to  re- 
duce the  force  by  abolishing  some  of  the  offices^  it  does  not  exist 
at  all. 

The  statute,  as  I  read  it,  does  not  expressly  or  hj  implication 
authorize  the  city  council  to  remove  a  policeman  from  active 
service  and,  by  depriving  him  of  his  duties  and  compensation, 
effect  a  reduction  of  the  city's  expenses.  The  status  of  a  police- 
man thus  reduced  would  defy  definition.  Certainly,  the  defini- 
tion of  the  word  ** policeman/*  as  given  in  the  opinion  of  the 
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majority  above,  wotild  not  apply  to  him,  and  yet  he  is  either 
a  policeman  or  he  is  not  a  member  of  the  police  force  at  all. 

It  does  not  aid  relator  in  the  least  to  urge  that  the  city  offi- 
cials are  violating  the  law  in  employing  so-called  extra  police- 
men. If  a  wrong  is  being  done  by  the  employment  of  such 
men,  the  law  affords  an  adequate  remedy,  but  it  is  wholly  be- 
side the  question  of  relator's  right. 

Rehearing  denied  February  4,  1910. 


STATE  EX  REL.  BAILEY,  Respondent,  v.  EDWARDS  et  al.^ 

Appellants. 

(No.  2,799.) 
(Submitted  November  30,  1909.     Decided  January  7,  1910.) 

[106  Pac.  703.] 

Cities  and  Towns — Police  Department — Civil  Service  Statutes — 
Police  Captain — Member sof  Force — Mandamus — Laches. 

Cities  and  Towns — Police  Department — Captain — Civil  Service  Statute. 

1.  Held,  that  a  police  captain  is  a  "policeman,"  and  that  upon  ap- 
pointment, after  having  served  the  probationary  term  of  six  months, 
under  the  metropolitan  police  law  (Laws  of  1907,  Chap.  136;  Revised 
Codes,  sees.  3304-3317),  which  Act  makes  no  distinction  between  of- 
ficers or  members  of  different  rank  relative  to  their  duties  as  police- 
men, and  requires  aU  to  be  selected  and  appointed  in  the  same  manner, 
he  is  secure  from  removal  from  office  except  as  provided  in  the  Act. 

Mandamus — ^Laches — ^When  Writ  may  Issue. 

2.  While  the  writ  of  mandate  may  be  denied  where  there  has  been  a 
long  delay  in  making  the  application,  in  the  absence  of  any  excuse 
or  explanation,  the  propriety  of  issuing  it  in  any  particular  case  must 
be  determined  upon  the  facts  of  that  case;  and  if  the  delay  has  not 
resulted  in  prejudice  to  the  rights  of  the  adverse  party,  and  the  re- 
lief sought  does  not  depend  upon  doubtful  and  disputed  questions  of 
f  aet,  the  writ  may  go. 

Same. 

3.  Belator,  and  certain  other  members  of  the  defendant  city's  police 
force,  after  appointment  under  the  provisions  of  the  Police  Commission 
Bill  (Laws  19^7,  Chap.  136),  were  removed  from  office  contrary  to* 
the  provisions  of  said  Act.  One  of  the  latter  instituted  mandamus 
proceedings  to  compel  his  reinstatement,  relator  and  the  other  ousted 
members  agreeing  to  assist  him  in  the  payment  of  the  necessary  ex- 
penses incident  to  the  prosecution  of  the  action,  upon  the  assumption 
that  its  determination  would  adjudicate  the  rights  of  all.  When  it 
became  apparent  that  this  result  would  not  follow^  the  relator,  about 
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ten  months  after  his  removal^  commenced  separate  proceedings  in 
mandaiiws.  Held,  under  the  rule  stated  in  paragraph  2  above,  that 
the  delay  in  instituting  the  proceedings  could  not  prejudice  the  rights 
of  defendant  and  that  the  district  court  properly  assumed  jurisdic- 
tion. 
(Mb.  Justice  Hollowat  dissenting.) 

Appeal  from  District  Court,  Lewis  and  Clark  County;  Frank 
Henry,  Judge  of  the  Sixth  Judicial  District,  presiding. 

Application  for  mandamus  by  the  state,  on  the  relation  of 
Leonard  Bailey,  against  Frank  J.  Edwards,  as  mayor  of  the 
<5ity  of  Helena,  Montana,  and  others.  From  a  judgment  award- 
ing the  writ,  and  from  an  order  denying  a  motion  for  a  new 
trial,  defendants  appeal    AfiSrmed. 

Mr.  Edward  Horsky^  submitted  a  brief  in  behalf  of  Appel- 
lants, and  argued  the  cause  orally. 

The  office  of  a  police  captain  is  created  solely  by  ordinance. 
It  is  one,  the  appointment  to  which  must  be  by  and  with  the 
consent  of  the  council;  and  as  such  falls  squarely  within  the 
first  portion  of  section  3220,  Revised  Codes,  conferring  the 
power  to  abolish  any  office,  "the  appointment  to  which  is  made 
by  the  mayor,  with  the  advice  and  consent  of  the  council." 
(Counsel  then  presents  an  extended  argument  in  support  of 
his  contention  that  a  substantial  distinction  exists  between  a 
policeman,  a  member  of  the  police  force,  and  a  police  captain, 
a  member  of  the  police  department,  and  that  the  statute  rec- 
ognizes such  distinction.  A  brief  digest  thereof  or  fragmentary 
extracts  therefrom  would  be  of  little  value,  hence  it  is  omitted.) 
In  further  support  of  the  distinction  between  those  who  are 
officers  in  charge  or  supervision  of  the  force,  and  those  who  are 
members  of  the  force  proper,  we  refer  to  the  cases  of  Staie 
ex  rel  Crowe  v.  Vallins,  140  Mo.  523,  41  S.  W.  887 ;  State  ex 
rel  Belt  v.  Kizer,  14  Wash.  185,  44  Pac.  156.  The  only  per- 
sons who  are  entitled  to  life  tenure  (granting,  for  the  sake  of 
argument,  the  constitutionality  of  such  section)  are  members 
of  the  police  force  (not  officers  of  the  department,  nor  the  mem- 
bers thereof  outside  of  the  police  force;  nor  the  officers  of  the 
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force).  The  legislature  has  carefully,  guardedly,  clearly,  and 
designedly  employed  only  the  term  ''members  of  the  force"  in 
reference  to  tenure.     (Revised  Codes,  sec.  330o.) 

Relator  was  guilty  of  laches.  In  People  v.  Keating,  49  App. 
Div.  123,  63  N.  Y.  Supp.  71,  it  was  held  that  "Where  relator 
was  removed  from  a  public  office,  the  fact  that  he  had  been  in- 
formed that  the  law  as  to  reinstatement  was  unsettled,  and  that 
Applications  for  reinstatement  were  pending  and  undetermined, 
•did  not  excuse  his  delay  in  not  making  his  application  for  man- 
-damus  for  reinstatement  until  nearly  nine  months  after  his 
removal."  (See,  also,  People  v.  Board  of  Health,  56  Misc.  Rep. 
-261,  106  N.  Y.  Supp.  923;  People  v.  Justice's  Court,  78  Hun, 
534,  29  N.  Y.  Supp.  157.) 

Mr.  Wm.  T,  Pigott,  and  Mr.  Massena  Bullard,  filed  a  brief 
in  behalf  of  Respondent.     Oral  argument  by  Mr.  Pigott. 

*' Police  officer*'  is  a  term  embracing  the  body  of  men  chosen 
to  preserve  the  good  order  of  a  municipality  and  to  discharge 
the  duties  devolving  upon  peace  officers  of  the  state.  {City  of 
Florence  v.  Brown,  49  S.  C.  342,  26  S.  E.  880,  27  S.  E.  273; 
Allor  V.  Wayne  Co.,  43  Mich.  76,  4  N.  W.  492 ;  31  Cyc.  900, 
•901.)  This  term,  as  well  as  ** member  of  the  police  force,"  as 
used  in  the  police  bill,  includes  every  policeman,  whether  he 
be  called  "chief  of  police,*'  "captain  of  police,"  "sergeant  of 
police"  or  simply  "patrolman,"  or  "policeman,"  except  in  those 
instances  where  the  bill  industriously  distinguishes  between  the 
members  who  have  control  over  other  members  and  the  members 
who  have  no  such  control.  ' ' Policeman"  is  generic,  and  applies  to 
^very  member  of  a  police  force,  "be  his  rank  or  station  what  it 
may. "  (31  Cyc.  901. )  "  Police  officer "  is  one  of  the  staff  of  men 
employed  in  cities  or  towns  to  enforce  the  municipal  police, 
i.  e,,  the  laws  and  ordinances  for  preserving  the  peace  and  good 
-of  the  community.  (31  Cyc.  902.)  Chief  of  police,  sergeant 
•of  police,  captain  of  police,  and  patrolman  are  but  species  of 
the  genus  policeman.  It  matters  not  what  the  name  is — the 
^substance  only  is  of  moment 
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The  omission  of  Bailey  to  begin  this  proceeding  until  the 
lapse  of  ten  months  from  the  time  of  his  discharge,  or  attempted 
discharge,  would  not,  even  if  unexplained,  constitute  laches. 
The  only  cases  cited  by  appellant  on  thb  point  are  from  the 
state  of  New  York,  where  the  statute  prescribes  that  an  appli- 
cation for  writ  of  certiorari  must  be  made  within  four  months 
from  the  time  the  right  accrued — the  courts  of  that  state  de- 
claring that,  by  analogy,  the  same  limit  should  control  man- 
damus; but  even  in  New  York  the  four  months'  period  of  limi- 
tation is  inapplicable  to  cases  where  a  reasonable  explanation  is 
given  for  the  omission  to  institute  proceedings  within  the  pre- 
scribed period.  (See  People  v.  Lantry,  48  App.  Div.  131,  62 
N.  Y.  Supp.  630;  People  v.  Scannell,  27  Misc.  Rep.  662,  59  N. 
Y.  Supp.  679.)  To  defeat  the  right  to  mundamus,  the  laches 
must  be  gross.  {Savannah  v.  State,  4  Ga.  26.)  In  support  of 
our  contention,  we  cite  the  cases  referred  to  in  the  note  to  State 
ex  rel.  Moyer  v.  Baldwin,  77  Ohio  St.  532,  83  N.  E.  907,  re- 
ported in  19  L.  E.  A.,  n.  s.,  49,  and  the  cases  referred  to  on 
page  66,  entitled  ** Diligence";  to  the  cases  referred  to  in  26 
Cyc.  392-394;  and  to  cases  cited  in  18  Am.  &  Eng.  Ency.  of 
Law,  119-121;  Hill  v.  Boston,  193  Mass.  569,  79  N.  E.  825; 
Duke  V.  Turner,  204  U.  S.  623,  27  Sup.  Ct.  316,  51  L.  Ed.  652. 

MR.  CHIEF  JUSTICE  BRANTLY  deUvered  the  opinion 
of  the  court. 

Appeals  from  a  judgment  awarding  the  relator  a  peremptory 
writ  of  mandamus,  and  from  an  order  denying  defendant's 
motion  for  a  new  trial. 

At  the  time  of  the  passage  and  approval  of  the  Act  of  the 
legislative  assembly  called  the  '* Police  Commission  Bill"  (Chap- 
ter 136,  Sessions  Laws  of  1907  [Revised  Codes,  sees.  3304- 
3317]),  the  relator  was  a  member  of  the  police  force  of  the  city 
of  Helena.  When  the  police  department  of  the  city  was  re- 
organized and  constituted  under  the  Revised  Ordinances  of  the 
city  in  pursuance  of  the  statute,  he  applied  to  the  examining 
and  trial  board  of  the  police  department,  and  successfully  un- 
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derwent  an  examination  for  a  position  upon  the  reorganized 
police  force.  He  was  appointed  and  served  during  the  time 
of  probation,  and  was  thereupon  appointed  to  the  position  of 
police  captain,  wherein  he  continued  to  serve  until  he  was  dis- 
charged therefrom  by  the  defendant  as  mayor  of  the  city.  The 
mayor  acted  under  authority  supposed  to  be  conferred  upon  him 
by  Ordinance  No.  736  of  the  ordinances  of  the  city,  which  was 
declared  invalid  in  State  ex  rel.  Quintin  v.  Edwards,  ante, 
p.  287,  106  Pac.  695.  The  questions  for  decision  in  this  case 
grow  out  of  three  contentions,  stated  in  counsel's  brief  as  fol- 
lows: (1)  That  the  appointment  of  the  relator  as  police  captain 
for  a  life  tenure,  both  under  the  police  bill  and  section  50  of 
the  ordinance,  is  nidi  and  void,  being  in  contravention  of  sec- 
tion 6,  Article  XVI,  Constitution  of  Montana;  (2)  that  the  city 
council  had  the  power  to  abolish  and  did  abolish  the  ofSce  of  re- 
lator; and  (3)  that  the  laches  of  relator  in  commencing  this 
action  precludes  the  relief  sought  by  him. 

The  second  one  of  these  contentions  was  determined  in  the 
decision  in  State  ex  rel,  Quintin  v.  Edwards^  supra,  adversely 
to  the  defendant.     On  this  point  that  decision  is  conclusive. 

In  support  of  the  first  contention,  it  is  argued  that  there  is  a 
substantial  distinction  between  a  policeman,  a  member  of  the 
police  force,  and  a  police  captain,  a  member  of  the  police  de- 
partment, not  only  in  rank,  but  in  the  duties  which  he  is  re- 
quired to  perform,  and  that,  as  a  police  captain  is  not  technically 
a  member  of  the  police  force,  he  is  merely  a  x>olice  officer,  and 
hence  that  the  ordinance  permitting  his  appointment  for  an 
indefinite  term  and  the  appointment  thereunder  are  void. 
Counsel  enters  into  an  elaborate  argument  to  demonstrate  that 
the  statute  recognizes  this  distinction,  but  his  reasoning  is  more 
plausible  than  convincing.  The  police  force  of  a  city  is  the 
body  of  men  appointed  to  preserve  the  peace  and  good  order  of 
the  city.  (31  Cyc.  901.)  A  police  officer  **is  one  of  the  staff 
of  men  employed  in  cities  and  towns  to  enforce  the  municipal 
police;  i.  e.,  the  laws  and  ordinances  for  preserving  the  peace 
and  good  of  the  community."  (Id.,  902.)  The  term  ''police- 
man" is  generic,  and  includes  every  member  of  the  police  force, 
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whatever  may  be  his  grade  or  rank.  (Id.,  901;  State  ex  reL 
Quintin  y.  Edwards,  supra.)  Without  pausing  to  discuss  the 
technical  distinction  between  the  expressions  '^police  depart- 
ment" and  "police  force"  and  ascertain  the  difference  in  the 
meaning  assigned  to  them,  as  used  in  the  various  sections  of 
the  statute,  it  is  sufficient  to  say  that  a  police  captain  is  a  police- 
man,  just  as  the  captain  of  a  military  company  is  a  soldier, 
and  the  accident  of  his  superior  rank  does  not  change  or  alter 
his  duties,  except  in  so  far  as  it  imposes  upon  him  the  additional 
duty  to  superintend  and  direct.  The  statute  (section  3308) 
assumes  that  there  may  be  distinctions  in  the  rank  of  members 
of  the  police  force;  but  it  makes  no  distinction  between  officers 
or  members  of  different  rank  as  to  their  duties  as  policemen,, 
and  requires  all  to  be  selected  and  appointed  in  the  same  way. 
That  the  relator  was  originally  appointed  a  member  of  the  force 
with  the  rank  of  captain  does  not  in  the  least  diminish  his  duty 
to  preserve  the  peace  and  good  order  of  the  municipality;  nor 
does  it  change  his  obligation  to  the  public  to  discharge  the  du- 
ties imposed  upon  all  policemen  under  the  laws  of  the  state. 
The  mayor  and  city  council  may  adopt  rules  and  regulations 
for  the  control  and  discipline  of  the  force,  providing  for  differ- 
ent grades  in  the  service,  but  no  regulation  adopted  with  this 
end  in  view  can  make  a  policeman  not  a  policeman.  Other- 
wise, promotion  from  the  ranks  to  a  higher  office  as  a  reward 
for  meritorious  service  as  a  policeman  or  patrolman  would  en- 
tirely destroy  the  fitness  of  the  one  promoted  to  perform  his 
duty  to  the  state.  In  other  words,  promotion  would  result  in 
restricting  the  duties  of  one  promoted,  rather  than  to  add  to 
them  and  render  them  more  important.  There  is  no  merit  in 
this  contention. 

The  time  which  elapsed  after  the  removal  of  the  relator  un- 
til he  brought  this  proceeding  was  a  few  days  more  than  ten 
months.  It  is  contended  by  counsel  that  this  delay  was  inex- 
cusable and  concludes  relator's  right  to  relief.  Under  section 
6451,  Revised  Codes,  actions  for  relief  for  which  a  limitation 
is  not  elsewhere  prescribed  may  be  brought  within  five  years. 
We  find  no  other  limitation  apn^i^able  to  a  proceeding  of  this 
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character.  Section  6476  declares  that  the  word  ''action,"  as. 
used  in  the  title  relating  to  the  time. within  which  actions  may^ 
be  brought,  shall,  when  necessary,  be  construed  to  include  spe- 
cial proceedings  of  a  civil  nature.  While  the  court  may  in  its. 
discretion  notwithstanding  these  provisions  deny  an  application 
for  a  writ  of  mandamiis  where  there  has  been  a  long  delay  in 
making  it,  in  the  absence  of  excuse  or  explanation  (State  ex 
rel.  Beach  v.  District  Court,  29  Mont.  265,  74  Pac.  498),  the- 
propriety  of  issuing  it  in  any  particular  case  will  be  deter- 
mined upon  the  facts  of  that  case;  and,  if  it  is  apparent  that 
the  delay  has  not  resulted  in  prejudice  to  the  rights  of  the  ad- 
verse party,  and  that  the  relief  sought  does  not  depend  upon 
the  determination  of  doubtful  and  disputed  questions  of  fact,. 
the  writ  may  go.  (High  on  Extraordinary  Legal  Remedies^ 
see.  30b.} 

It  appears  from  the  evidence  that  at  the  time  the  action  en- 
titled State  ex  rel,  Quintin  v.  Edwards  was  instituted,  the  re- 
lator and  his  associates  assumed  that  it  would  result  in  a  de- 
termination of  all  the  questions  affecting  their  rights,  as  well 
as  those  of  Quintin.  To  avoid  the  expense  of  four  separate 
actions,  they  agreed  with  Quintin  to  assist  him  in  the  employ- 
ment of  counsel  and  the  payment  of  other  expenses  necessary 
to  prosecute  his  action.  When  it  became  apparent  that  the* 
litigation  would  continue,  and  they  were  unable,  on  application 
to  counsel  for  defendant,  to  obtain  a  stipulation  that  the  rights 
of  all  should  be  determined  by  the  result  in  that  case,  they 
thereupon  brought  their  separate  actions.  While  it  may  be* 
the  result  that  the  relator  cannot  upon  his  restoration  to  office 
recover  from  the  city  full  compensation  for  the  time  during^ 
which  he  has  been  out  of  service — and  upon  this  question  we- 
do  not  express  any  opinion — ^no  prejudice  will  be  done  to  the 
defendant  by  sustaining  the  action,  nor  will  any  confusion  be 
wrought  in  the  administration  of  the  affairs  of  the  city.  The 
facts  upon  which  he  bases  his  claim  for  relief  are  not  dis- 
puted. 


•320  State  ex  rel.  Bossleb  t;.  Edwabds.     [Dec.  T.  09 

The  other  contentions  made  in  the  brief  are  not  of  sufficient 
merit  to  demand  special  notice. 

The  judgment  and  order  are  affirmed. 

Affirmed. 
Mb.  Justice  Smith  concurs. 

Mb.  Justice  Holloway:  I  dissent  for  the  reasons  given  in 
my  dissenting  opinion  in  State  ex  rel.  Quintin  v.  Edwards,  ante, 
p.  287, 106  Pac.  695. 

Rehearing  denied  February  4,  1910. 


STATE  ex  BEL.  BOSSLER,  Relatob  and  Respondent,  v.  ED- 
WARDS, Mayob,  etc.,  Dependant  and  Appellant. 

(No.  2,800.) 

STATE  ex  rel.  FARNAM,  Relator  and  Respondent,  v.  ED- 
WARDS, Mayor,  etc.,  Defendant  and  Appellant. 

(No.  2,801.) 
(Submitted  November  30,  1909.    Decided  December  7,  1909.) 

[106  Pac.  705.] 

Appeals  from  District  Court,  Lewis  and  Clark  County;  Frank 
Henry,  Judge  of  the  Sixth  Judicial  District,  presiding. 

Applications  for  mandamus  by  the  state,  on  the  relation  of 
William  F.  Bossier  and  George  Famam,  against  Frank  J.  Ed- 
wards, as  mayor  of  the  city  of  Helena,  Montana.  From  judg- 
ments awarding  the  writ  and  denying  defendant's  motion  fer 
a  new  trial,  defendant  appeals.    Affirmed. 

Mr.  Edward  Horsky,  for  Appellant. 

Mr.  Wm.  T.  Pigott,  and  Mr,  Massena  Bvllard,  for  Respondents. 

Causes  submitted  on  briefs  and  oral  argument  in  causes  num- 
bered 2752  and  2799,  ante,  pp.  287,  313. 
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MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

The  questions  submitted  for  decision  in  these  cases  are  identi- 
•cal  with  those  presented  in  State  ex  rel.  Quintin  v.  Edwards, 
4inte,  p.  287,  106  Pac.  695,  and  State  ex  rel.  Bailey  v.  Edtmrds, 
^nte,  p.  313,  106  Pac.  703,  the  decision  of  the  district  court  in 
both  being  the  same  as  in  the  others.  The  judgment  for  plain- 
tiff and  the  order  denying  defendant's  motion  for  a  new  trial 
in  each  of  them  are  therefore  afiSrmed. 

Affirmed. 

Mb.  Justice  Smith  concurs. 

Mb.  Justice  Holloway:  I  dissent  for  the  reasons  given  in 
my  dissenting  opinion  in  State  ex  rel.  Quintin  v.  Edwards,  ante, 
p.  287,  106  Pac.  695. 
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PEABCE,  Appellant,  v.  BUTTE  ELECTRIC  RAILWAY  CO.,     -^i    aoe 

Respondent. 

(No.  2,745.) 
(Submitted  December  18,  1909.    Decided  Januarj  7,  1910.) 

[106  Pac.  563.] 

Default  JudgrMnts — Setting  Aside — Affidavit  of  Merits — Over- 
ruling of  Demurrer — Notice — When  Unnecessary. 

Default  Judgment — Vacation — Overruling  of  Demurrer — ^Notice — ^When  Un- 
necessary. 

1.  Where  the  minutee  of  the  court  showed  that  counsel,  who  asked  the 
Tacation  of  a  default  judgment  entered  upon  his  failure  to  answer 
within  a  given  time  after  the  overruling  of  a  demurrer  to  the  com- 
plaint, was  present  when  the  demurrer  was  overruled,  notice  to  him 
of  the  decision  of  the  court  was  not  required.  (Revised  Codes,  sec. 
6594.) 

&me — ^Affidavit  of  Merits — Answer — ^When  Insufficient. 

2.  Assuming  that  an  answer  may  supply  the  place  of  an  affidavit  of 
merits  in  aid  of  a  motion  to  vacate  a  default  judgment,  such  a  plead- 
ing which  was  in  effect  a  general  denial  and  did  not  set  forth  the 
facts  upon  which  defendant  relied   to  defeat  plaintiff's  claim,  so  as 

Mont.,  Vol.  40— 1>1 
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to  onable  the  court  to  determine  whether  he  had  a  prima  facie  defense' 
upon  the  merits  and  that  the  granting  of  the  relief  would  be  la 
furtherance  of  justice  (Bevised  Codes,  sec.  6589),  was  insufficient  to- 
warrant  the  granting  of  the  motion. 

Same — Excusable  Neglect — ^Insufficient  Showing. 

3.  The  court  erred  in  ordering  the  vacation  of  a  default  judgment,, 
asked  for  on  the  ground  of  excusable  neglect,  upon  affidavits  showing 
that  defendant's  counsel  had  no  recollection  of  its  demurrer  to  the 
complaint  having  been  submitted  to  the  court  without  argument,  aa 
shown  bj  the  minutes,  or  of  a  ruling  thereon,  or  of  the  aUowanee  of 
a  specified  time  for  answer;  that  the  first  intimation  counsel  had  of 
the  default  was  the  day  after  its  entrj,  and  that  in  every  case  in 
which  they  were  interested  counsel  took  certain  precautions  to  pre- 
vent a  default.     The  affidavits  were  insufficient. 

Appeal  from  District  Court,  Silver  Bow  County;.  Jeremiah  J^ 
Lynch,  Judge. 

Action  by  James  Pearce  against  the  Butte  Electric  Railway 
Company.  From  an  order  setting  aside  a  default  judgment 
for  plaintiff,  lie  appeals.    Beversed. 

Mr.  W.  M.  Bickford,  and  Mr.  Oeorge  F.  Shelton,  suBmitted  a 
brief  in  behalf  of  Respondent.  Oral  argument  by  Mr.  Shel- 
ton, 

Messrs.  Mackel  &  Meyer,  for  Appellant,  submitted  a  brief  in 
support  of  their  contention  that  the  court  erred  in  opening  the 
default,  and  setting  aside  the  judgment  Oral  argument  by 
Mr.  Wm.  Meyer. 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the- 
court. 

In  September,  1908,  James  Pearce  commenced  this  action 
against  the  Butte  Electric  Railway  Company  to  recover  dam- 
ages for  personal  injuries.  The  defendant  appeared  and  filed 
a  demurrer  to  the  complaint.  The  following  proceedings  then 
appear  from  the  court  minutes:  '^October  19,  1908.  This  day 
by  consent  of  counsel  for  the  respective  parties  the  demurrer 
to  the  complaint  herein  is  submitted  to  the  court  without  argu-^ 
ment  and  is  by  the  court  overruled,  and  the  defendant  is  given 
twenty  days  to  answer.    *    *    *    In  thift  action  the  default 
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of  the  defendant,  Butte  Electric  Railway  Company,  a  corpora- 
tion, in  not  answering,  was  duly  entered  according  to  law  on 
the  fifth  day  of  January,  A.  D.  1909.'*  Thereafter  on  April 
19,  1909,  evidence  was  heard  and  judgment  for  the  plaintiff 
was  entered  for  the  sum  of  $1,000.  Thereafter  on  the  twentieth 
day  of  April,  1909,  the  defendant  made  its  motion  to  set  aside 
the  default  and  vacate  the  judgment.  The  motion  recites  that 
it  ''wiU  be  made  upon  the  files  and  records  in  this  cause,  upon 
the  motion  hereto  attached,  and  upon  the  affidavits  of  George 
P.  Shelton  and  W.  M.  Bickford,  hereto  attached."  George  P. 
Shelton  and  W.  M.  Bickford  were  the  attorneys  for  the  street 
railway  company.  The  affidavit  of  Mr.  Shelton  is  to  the  effect 
that  he  has  no  recollection  of  the  demurrer  having  been  sub- 
mitted, or  of  a  ruling  thereon,  or  of  the  allowance  of  time  for 
defendant  to  answer.  The  affidavit  of  Mr.  Bickford  is  to  the 
same  effect.  Each  affiant  then  sets  forth  the  precautions  usually 
taken  by  him  to  prevent  a  default  in  any  cause  in  which  he  is 
counsel.  Each  sets  forth  that  the  first  information  he  had  of 
the  default  or  judgment  was  on  April  20,  1909.  The  motion 
was  accompanied  by  an  answer  which  is  in  effect  a  general 
denial.  Counter-affidavits  were  filed  by  counsel  for  plaintiff, 
in  which  it  is  asserted  positively  that  Mr.  Bickford  was  present 
in  court  on  October  19,  1908,  that  he  agreed  to  submit  the  de- 
murrer without  argument,  and,  when  it  was  overruled,  he  asl^ed 
for  and  was  granted  twenty  days  within  which  to  prepare  and 
file  an  answer.  The  motion  of  the  defendant  was  granted,  and 
plaintiff  hai  appealed  from  the  order. 

1.  In  the  affidavits  of  counsel  for  the  railway  company,  it  is 
asserted  that  there  was  not  any  notice  given  of  the  action  of 
the  court  in  overruling  the  demurrer.  There  does  not  appear 
to  have  been  any  effort  made  to  have  the  court  minutes  of  Oc- 
tober 19,  1908,  corrected,  if  they  do  not  in  fact  speak  the  truth, 
and,  from  the  minutes  as  they  appear  above,  it  is  disclosed  that 
counsel  for  defendant  railway  company  was  present  in  court 
at  the  time  the  order  was  made.  Under  such  circumstances  no- 
tice was  not  required  to  be  given.     (Revised  Codes,  sec.  6594.) 

2.  There  was  not  any  affidavit  of  merits  filed  in  support  of 
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the  motion ;  but,  assuming  that  an  answer  may  supply  the  place 
and  perform  the  function  of  such  an  affidavit,  the  answer  ten- 
dered in  this  instance  does  not  do  so.  Mere  denials  of  the  al- 
legations  of  the  complaint  do  not  disclose  the  facts  constitut- 
ing the  defense.  They  may  be  sufficient  as  an  answer  for  one 
who  is  in  court  asserting  his  right;  but,  as  said  by  the  court 
of  appeal  of  California,  in  Peterson  v.  Plunkett,  4  Cal.  App. 
302,  88  Pac.  283:  '*Upon  a  motion  to  set  aside  a  judgment  ren- 
dered in  the  absence  of  the  defendant,  in  order  that  the  court 
may  know  what  his  defense  is,  and  whether  he  has  a  good  or 
meritorious  defense  to  plaintiff's  cause  of  action,  justice  re- 
quires him  to  set  forth  what  he  can  prove  in  support  of  the 
right  of  title  he  claims  in  his  answer." 

As  far  back  as  1886,  this  court,  in  Donnelly  v.  Clark,  6  Mont. 
135,  9  Pac.  887,  said:  **Nor  does  it  satisfactorily  appear  that 
the  defendants  had  a  defense.  They  make  no  affidavit  of  merits, 
and  do  not  disclose  the  facts  upon  which  their  defense  rests. 
The  one  hundred  and  fourteenth  section  of  the  Code  authorizes 
proceedings  of  this  kind  to  vacate  and  set  aside  a  judgment; 
but,  if  done  at  all,  it  must  be  in  furtherance  of  justice,  and 
the  court  or  judge  ought  to  have  an  opportunity  to  look  into 
the  facts  upon  which  the  proposed  defense  rests,  otherwise  the 
act  of  vacating  a  judgment  might  be  anything  else  but  the 
furtherance  of  justice.  Mere  surprise  is  not  sufficient,  for 
the  defendant  might  be  surprised  and  the  judgment  entirely 
just.  'Every  consideration  of  expediency  and  justice  is  op- 
posed to  the  opening  up  of  cases  in  which  judgment  by  default 
has  been  entered,  unless  it  be  made  to  appear  prima  fade  that 
the  judgment,  as  it  stands,  is  unjust.'  {Parroti  v.  Den,  34  Cal. 
81.)  How  could  it  be  made  to  appear  unless  the  nature  of  the 
defense  is  disclosed?" 

Again,  in  Schaeffer  v.  Gold  Cord  Min.  Co.,  36  Mont.  410, 
93  Pac.  344,  we  said:  "It  may  be  said  to  be  the  settled  doc- 
trine in  this  state  that  in  an  instance  of  this  character,  where 
a  party  defendant  in  default  applies  to  the  court  to  have  the 
default  set  aside,  he  must,  in  addition  to  excusing  his  default, 
support  his  application  by  an  affidavit  of  merits  setting  forth 
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the  facts  constituting  his  defense,  or  tender  with  his  motion 
and  affidavit  a  copy  of  his  proposed  answer.-  •  •  •  And 
there  is  good  reason  for  this  rale.  A  court  would  not  be  justi- 
fied in  setting  aside  a  judgment  manifestly  just.  In  order  to 
move  the  court,  the  defendant  must  make  it  appear  prima  facie 
that  the  action  sought  is  in  the  interest  of  justice;  for  section 
774  of  the  Code  of  Civil  Procedure  (Revised  Codes,  sec.  6589) 
gives  to  the  court  power  to  relieve  against  a  judgment  entered 
by  defauh  only  when  such  relief  is  in  furtherance  of  justice, 
and  it  is  from  such  affidavit  of  merits,  or  proposed  answer,  that 
the  trial  court  la  to  determine  whether  the  defendant  has  prima 
facie  a  defense  upon  the  merits.  The  statement  in  the  affidavit 
filed  in  this  instance  that  the  defendant,  by  its  president,  *  fully 
and  fairly  stated  the  case  in  this  cause  to  the  undersigned, 
*  *  *  and  this  deponent  says  that  said  defendant  has  a 
good  and  meritorious  defense  to  said  action, '  ia  not  a  statement 
of  facts,  and  could  not  enlighten  the  court  upon  the  subject  of 
the  defense  intended  to  be  made." 

There  was  not  any  affidavit  of  merits  filed,  and,  in  the  ab- 
sence of  such  affidavit  or  an  answer  which  sets  forth  the  facts 
constituting  the  defense,  the  trial  court  was  without  authority 
to  set  aside  the  judgment. 

3.  The  affidavits  presented  by  the  defendant  railway  com- 
pany, in  so  far  as  they  attempt  to  show  excusable  neglect,  are 
not  materially  different  from  the  one  considered  by  this  court 
in  ScUley  v.  Bahcock,  39  Mont.  536,  104  Pac.  677,  and  held  to 
be  insufficient. 

The  order  of  the  district  court  is  reversed. 

Reversed. 

Mb.  Chief  Justice  Brantlt  and  Mb.  Justice  Smith  con- 
cur. 
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^ — ~  STATE,  Respondent,  v.  VANELLA,  Appellant. 

41       692 

(No.  2,740.) 

(Submitted  December  17,  1909.    Deeided  January  7,  1910.) 

[106  Pae.  364.] 

Criminal  Law — Homicide — Depositions — Constitutional  Ouaran- 
ties  —  Waiver  —  Evidence — Admissibility — Instructions — Mo^ 
tive — Harmless  Error, 

Criminal  Law — ^Depositions — Manner  of  Taking — ^Presumptions. 

1.  In  the  absence  of  an  objection  to  the  use  of  a  deposition  in  a 
criminal  proseeution,  it  will  be  presumed  on  appeal  that  it  was  taken 
in  the  manner  prescribed  bj  the  statute. 

Same — Depositions — ^Defendant— Constitutional    Guaranties — Meeting    Wit- 
nesses Face  to  Face — Waiver. 

2.  The  rights  guaranteed  by  the  Constitution  to  one  accused  of  crime 
fall  into  two  classes:  (a)  those  in  which  the  state,  as  well  as  the  ac- 
cused, is  interested — ^which  cannot  be  waived,  and  (b)  those  which  are 
personal  to  defendant,  and  these  he  maj  waive.  Into  the  latter 
category  falls  the  right  to  meet  the  witnesses  against  him  face  to 
face.  Held,  that  where  the  deposition  of  a  witness  was  taken  before 
a  notary  public,  by  stipulation  of  counsel,  and  used  on  the  trial  with- 
out objection,  defendant  waived  the  right  to  be  confronted  by  the 
witi^ess. 

Same — Depositions — Objections — ^Waiver. 

3.  Where  defendant  failed  to  object  to  the  use  of  depositions  on 
the  ground  that  the  witness  had  not  been  shown  to  be  dead  or  absent 
from  the  state  at  the  time  of  the  trial,  he  waived  the  right  to  insist 
that  such  showing  should  have  been  made. 

Same — Depositions — Presence  of  Defendant — Record. 

4.  The  statute  does  not  declare  or  imply  that  the  officer  before  whom 
the  deposition  of  a  witness  in  a  criminid  cause  is  taken,  shall  keep  a 
record  of  the  proceeding  or  recite  the  fact  that  defendant  or  his 
counsel  was  present;  therefore  the  record  on  appeal  need  not  show 
afHrmatively  that  defendant  was  present  when  the  deposition  was 
taken. 

Same — Constitutional  Guaranties — ^Waiver — Burden  of  Proof. 

5.  The  right  of  defendant  to  be  present  at  the  taking  of  a  deposi- 
tion is  not  an  absolute  one  (Const.,  Art.  in,  sec.  17),  but  a  privi- 
lege which  he  may  waive;  and  the  burden  is  upon  him  to  show 
that  he  was  not  present,  or  was  not  given  an  opportunity  to  be  present, 
before  he  can  complain. 

Homicide — Identification — By  Voice — Opinion  Evidence — Competency. 

6.  A  witness  for  the  state,  who  had  known  defendant  for  two  weeks 
prior  to  the  commission  of  the  homicide  with  which  the  latter  stood 
charged,  was  properly  permitted  to  state  that  he  recognized  defend- 
ant, who,  while  running  through  a  hallway,  had  addressed  certain 
remarks  to  witness;  and  the  competency  of  such  testimony  was  not 
affected  by  the  uncertain  term,  "I  think,"  used  by  the  witness  in  ex- 
pressing his  opinion. 
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&me — ^Nervousness  of  Defendant — Evidence— Competency. 

7.  The  testimonj  of  a  witness  that  on  the  morning  of  the  homicide, 
when  defendant  called  at  his  place  of  business,  he  (defendant)  "was 
▼ery  nervous,"  though  in  the  nature  of  a  conclusion,  revealed  the  im- 
pression made  upon  his  senses  by  the  appearance  of  defendant,  was 
a  statement  of  fact  within  his  own  knowledge,  and  therefore  com- 
petent. 

tSame — ^Nervous  Temperament  of  Defendant — Evidence — Incompetency. 

8.  One  who  had  known  defendant  but  little  over  one  day  prior  to 
the  commission  of  the  homicide  for  which  he  was  on  trial,  was  in- 
competent to  testify  that  accused  was  of  a  nervous  temperament;  to 
make  testimony  of  this  character  admissible,  the  witness  must  have 
known  or  observed  the  party  for  a  sufficient  time  to  enable  him  to 
form  a  conclusion  as  to  his  disposition. 

Same — Evidence — Appeal — Harmless  Error. 

9.  Where  a  witness  for  the  prosecution  had  made  a  statement  in 
reply  to  a  question  asked  on  cross-examination,  counsel  for  accused 
was  in  no  position  to  complain  of  a  ruling  of  the  court  permitting  the 
witness  to  make  substantially  the  same  answer  to  a  question  on  re- 
direct examination. 

Same— Exclusion  of  Evidence — ^Plrejudice — Presumptions. 

10.  Where  the  purpose  of  a  question  asked  a  state's  witness  on  cross- 
examination  was  not  apparent  and  was  not  explained,  and  the  brief 
of  accused  on  appeal  did  not  indicate  wherein  he  was  prejudiced  by 
the  sustaining  of  an  objection  to  the  question,  the  court  on  appeal 
will  not  assume  that  he  was  prejudiced. 

Same — Information — Time  of  Commission  of  Offense — Instructions. 

11.  In  a  prosecution  for  homicide,  where  all  the  evidence  showed  that, 
if  committed  at  all,  the  offense  was  committed  on  the  day  alleged  in 
the  information,  the  court,  in  charging  the  jury  that  it  was  not  neces- 
sary that  the  homicide  should  have  been  committed  on  the  precise  date 
laid  in  the  pleading,  but  that  if  it  appeared  that  it  had  been  com- 
mitted prior  to  the  filing  of  the  infornmtion  it  was  sufficient,  did  not 
err. 

Same — ^Instructions — ^Assumption  of  Fact — Harmless  Error. 

12.  An  instruction  that  "while  in  the  information  it  is  alleged  that 
the  crime  was  committed,"  on  a  certain  day,  "yet  if  you  find  •  •  • 
that  the  crime  was  committed,"  etc.,  cannot  be  said  to  have  been  an  as- 
sumption of  the  fact  that  the  offense  had  been  committed,  because  of 
the  omission  of  the  word  "idleged,"  qualifying  the  word  "crime" 
(italicized  above) ;  the  latter  word  was  to  be  considered  with  that 
portion  of  the  instruction  immediately  preceding  it,  to  which  it  re- 
ferred, and  the  jury  could  not  have  been  misled  to  defendant's  preju- 
dice. 

Same — ^Manslaughter — Instructions — ^Nonprejudicial  Error. 

13.  One  charged  with  murder  in  the  first  degree  and  convicted  of 
murder  in  the  second  degree  may  not  complain  of  instructions  on 
voluntary  and  involuntary  nmnslaughter,  even  though  inapplicable  to 
the  facts  in  the  case. 

Same — Instructions — Repetition. 

14.  Refusal  of  an  instruction,  the  subject  matter  of  which  was  fully 
covered  by  other  portions  of  the  charge,  was  not  error. 

Same — Instructions — Modification — Objections — Exceptions — Review. 

15.  The  record  not  showing  that  defendant  objected  and  saved  an 
exception  to  the  modification  of  an  instruction  offered  by  him,  so  as 
to  make  the  action  of  the  court  reviewable  under  subdivision  4«  sec- 
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tion  9271,  Bevised  Codes,  he  will  not  be  heard  on  appeal  to  eomplain 
of  the  allec^  error. 

Same — Evidence — Motive— Correct  Instnietion. 

16.  The  court  properly  modified  defendant's  requested  instruetion^ 
which  told  the  jury  that  absence  of  motive  to  commit  the  erime- 
charged  against  accused  should  be  considered  a  circumstance  "in  favor 
of  his  innocence,"  bj  substituting  the  words,  "which  you  should  con- 
sider.**  The  state  is  not  required  to  prove  motive,  but  its  presence  or 
absence  is  to  be  eonsidered  as  any  other  evidentiary  fact  bearing- 
upon  the  ultimate  question  of  the  guilt  or  innocence  of  tlie  defendant. 

Same — Evidence — Refusal  to  Strike — Nonprejudicial  Error. 

17.  While  the  trial  court  should  have  stricken  those  portions  of  a 
deposition  which  had  been  volunteered  by  the  witness  and  were  not 
at  all  responsive  to  the  questions  propounded,  error  in  this  regard 
was  not  sufficient  to  justify  a  reversal  where  the  testimony  thus  volun- 
teered was  of  no  consequence  to  the  state  nor  detrimental  to  the  de- 
fendant. Under  sections  9415,  9548,  Revised  Codes,  a  judgment  of 
conviction  may  not  be  reversed  unless  the  error  prejudiced,  or  tended 
to  the  prejudice  of,  defendant. 

Appeal  from  District  Court,  TeUotastane  County;  Sydney 
Fox,  Judge, 

Robert  Vanella  was  convicted  of  murder  in  the  second  de- 
gree, and  from  the  judgment  and  an  order  denying  his  mo- 
tion for  a  new  trial,  he  appeals.    Affirmed. 

Mr.  0.  W.  McConnell,  submitted  a  brief  in  behalf  of  Appel- 
lant, and  argued  the  cause  orally. 

The  evidence  is  insufficient  to  support  the  verdict.  There  » 
no  direct  testimony  that  defendant  committed  the  murder,  and, 
as  held  in  Territory  v.  Rehberg,  6  Mont.  467,  13  Pac.  132,  in 
such  a  case  and  where  the  circumstances  do  not  point  to  him, 
more  than  to  several  others  present  and  capable  of  committing 
it,  as  its  perpetrator,  the  evidence  is  insufficient  and  a  new^ 
trial  should  be  granted.  (See,  also,  State  v.  Foster,  26  Mont. 
72,  66  Pac.  565;  State  v.  Welch,  22  Mont.  92,  55  Pac.  927.) 

There  is  no  provision  in  the  Codes  for  the  taking  of  a  dep- 
osition in  a  criminal  case  against  a  defendant  by  stipulation. 
The  use  of  a  deposition  against  a  defendant  in  a  criminal  case 
being  in  derogation  of  his  constitutional  right,  the  mode  pro- 
vided by  law  in  which  such  deposition  may  be  taken  must  be 
strictly  construed  and  followed.  {People  v.  Marine^  54  CaL 
575;  People  v.  Mitchell,  64  Cal.  85,  27  Pac.  862;  People  v- 
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Ward,  105  Cal.  656,  39  Pac.  33 ;  WiUard  v.  Superior  Court,  82 
Gal.  466,  22  Pac.  1120.)  The  deposition  must  be  taken  in  the 
presence  of  the  aecBsed  and  his  counsel,  and  then  the  deposi* 
tion  can  only  be  read  when  it  is  shown  that  the  witness  is  dead 
or  absent  from  the  state.  In  the  case  of  Motes  v.  United  States,. 
178  U.  S.  458,  20  Sup.  Gt.  993,  44  L.  Ed.  1150,  it  was  held 
that  the  right  of  the  accused  to  be  confronted  with  the  wit- 
nesses against  him  was  violated  by  permitting  a  deposition  of 
an  absent  witness,  taken  at  an  examining  trial,  to  be  read  at 
the  final  trial.  See,  also,  in  support  of  the  proposition  that 
the  defendant  shall  confront  the  witnesses  face  to  face,  the  tol- 
lowing  cases :  State  v.  Thomas,  64  N.  G.  74 ;  Anderson  v.  State,, 
89  Ala.  12,  7  South.  429 ;  State  v.  Chambers,  44  La.  Ann.  603, 
10  South.  886;  People  v.  RestM,  3  Hill  (N.  Y.),  289;  Ooodman 
Y.  State,  19  Tenn.  (Meigs)  197;  Bergen  v.  People,  17  111.  426^ 
65  Am.  Dec.  672;  United  States  v.  AngeU,  11  Fed.  34. 

May  the  attorney  for  the  defendant  by  stipulation  waive  the 
constitutional  right  of  the  accused,  thereby  depriving  him  of  ita 
benefit?  We  think  not.  The  privileges  and  rights  conferred 
upon  the  defendant  are  rights  that  he  cannot  waive.  (See  State 
V.  Mannion,  19  Utah,  505,  75  Am.  St.  Bep.  753,  57  Pac.  542, 
45  L.  R.  A.  639 ;  Hopt  v.  People,  110  U.  S.  574,  4  Sup.  Gt.  202, 
28  L.  Ed.  262;  Leuris  v.  United  States,  146  U.  S.  370,  13  Sup. 
Gt.  136,  36  L.  Ed.  1011.)  The  defendant  cannot  waive  be- 
ing  present  at  all  stages  of  the  trial,  and  the  taking  of  testimony 
is  one  of  the  stages  of  the  trial.  (Jackson  v.  Commonwealth^ 
19  Gratt.  (Va.)  656;  State  v.  Myrick,  38  Kan.  238,  16  Pac. 
330;  Shippy.  State,  11  Tex.  App.  47.)  Neither  the  coiinty  attor- 
ney nor  defendant's  attorney  could  stipulate  for  the  production 
of  testimony  upon  the  trial  in  a  mode  different  from  what  the 
law  provides  for.  {Cancemi  v.  People,  18  N.  Y.  128;  see,  also^ 
Bell  V.  State,  2  Tex.  App.  221,  28  Am.  Rep.  429.)  There  ia 
nothing  to  show  that  the  defendant  was  even  present  at  the 
time  of  the  taking  of  the  depositions  which  were  used  against 
him.  The  record  must  affirmatively  show  the  presence  of  the 
accused.  {Douherty  v.  Commonwealth^  69  Fa.  286;  Lewis  v. 
United  States,  supra.) 
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An  instruction  which  assumes  as  a  fact  that  a  public  offense 
was  committed,  when  that  is  one  of  the  issues  in  the  case,  is 
erroneous.  {Hillyer  v.  People,  186  111.  550,  58  N.  E.  245 ;  People 
V.  Lee  Chuck,  74  Cal.  30,  15  Pac.  322 ;  People  v.  Welch,  49  Cal. 
181 ;  Ward  v.  United  States,  14  Wall.  29,  20  L.  Ed.  792 ;  State  v. 
Harrington,  12  Nev.  125;  Snyder  v.  State,  59  Ind.  105;  Moore 
V.  State,  65  Ind.  382 ;  Kidd  v.  State,  83  Ala.  58,  3  South.  442 ;  21 
Cyc.  1034.) 

Opinion  evidence  as  to  identification  of  accused  or  of  his 
voice  is  incompetent ;  a  witness  may  testify  he  knows  it  was  the 
accused  because  he  recognized  his  voice,  but  not  that  he  thinks 
it  was  his  voice.  (Underbill  on  Evidence,  sees.  55,  56;  People 
,  V.  WilHams,  29  Hun,  520;  Watson  v.  Colusa  Parrot  Co.,  31 
Mont.  522,  79  Pac.  14;  Revised  Codes,  sec.  7862.) 

Where  the  question  is  whether  the  defendant  was  guilty  of 
the  homicide  charged,  it  is  proper  to  prove  any  facts  tending 
to  show  motive  or  want  of  motive  for  the  killing  of  deceased 
by  defendant.     (McClain  on  Criminal  Law,  sec  416.) 

For  the  State  there  was  a  brief  by  Mr.  Albert  J.  Oalen,  At- 
torney General,  and  Mr.  W.  H.  Poorman,  Assistant  Attorney 
General.    Oral  argument  by  Mr.  Oalen. 

What  was  done  with  reference  to  the  taking  of  the  deposi- 
tions was  voluntarily  done  by  both  parties.  No  objection  was 
raised,  and  no  ruling  was  made.  The  trial  court  was  not  given 
an  opportunity  to  pass  upon  the  question  as  to  the  admissi- 
bility of  the  depositions.  A  trial  court  may  not  be  reversed 
for  a  ruling  which  was  not  made,  nor  can  the  admissibility  of 
evidence  be  raised  for  the  first  time  in  the  appellate  court 
{Thomion-Thomas  Co.  v.  Bretherton,  32  Mont.  80,  80  Pac. 
10) ;  nor  may  a  trial  court  be  put  in  the  position  of  commit- 
ting error  because  of  the  admission  of  certain  evidence  not  ob- 
jected to  when  the  exclusion  of  the  same  evidence  would  also 
have  been  error.  (Toder  v.  Reynolds,  28  Mont.  183,  72  Pac. 
417,  and  cases  cited ;  State  v.  McCarthy,  36  Mont.  226,  92  Pac. 
521;  People  v.  Murray,  52  Mich.  288,  17  N.  W.  843.)     The 
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«tate,  with  the  consent  of  the  defendant,  may  take  depositions 
for  nse  in  the  prosecution  even  though  there  is  no  statute  au- 
thorizing the  taking  of  depositions.  {Wightman  v.  People,  67 
Barb.  (N.  T.)  44;  State  v.  Bowen,  4  McCord  (S.  C),  254; 
13  Gyc.  846,  note  53.)  This  entire  question  of  the  constitu- 
tional rights  of  the  defendant  is  so  thoroughly  discussed  in  a 
recent  decision  by  the  supreme  court  of  Utah  that  we  adopt 
that  decision  as  our  argument  herein.  {State  v.  Mortensen, 
26  Utah,  312,  73  Pac.  562,  633.)  The  supreme  court  of  Wash- 
ington has  recently  held  that  a  defendant  may,  by  stipulation, 
waive  his  constitutional  right  to  have  the  witnesses  produced 
against  him.  {State  v.  Lewis,  31  Wash.  75,  71  Pac.  778;  see, 
also,  Wharton's  Criminal  Pleading  and  Practice,  9th  ed.,  sec. 
595 ;  State  v.  Wagner,  78  Mo.  644,  47  Am.  Rep.  131 ;  Hancock 
V.  State,  14  Tex.  App.  392.)  Appellant  waived  that  right  in 
this  case  by  his  ante-trial  agreement.  In  Missouri  it  is  held 
that  where  the  defendant  in  a  criminal  prosecution,  in  order 
to  avoid  a  continuance,  consents  that  a  written  statement  pre- 
sented by  the  prosecuting  attorney,  as  .containing  testimony  of 
absent  witnesses,  shall  be  read  to  the  jury  as  and  for  their 
testimony,  he  thereby  waives  his  constitutional  right  to  meet 
the  witnesses  against  him  face  to  face.  {State  v.  Wagner,  78 
Mo.  644,  47  Am.  Rep.  131;  Collins  v.  Commonwealth,  24  Ky. 
Law  Rep.  884,  70  S.  W.  187;  United  States  v.  Sacramento, 
2  Mont.  239,  25  Am.  Rep.  742;  12  Cyc.  545,  note  90.) 

In  homicide  cases  it  is  not  necessary  to  allege  the  precise  time 
in  any  case  except  where  the  time  is  a  necessary  ingredient  of 
the  offense.  (Revised  Codes,  sec.  9152;  State  v.  Thompson, 
10  Mont.  549,  27  Pac.  349;  People  v.  Squires,  99  Cal.  327,  33 
Pac.  1092;  State  v.  Harp,  31  Kan.  498,  3  Pac.  432;  State  v. 
Sammons,  95  Ind.  24;  People  v.  Kelley,  6  Cal.  210;  State  v. 
Elliot,  34  Tex.  148.) 

It  is  fundamental  that  the  conduct,  declarations  and  general 
demeanor  of  the  accused,  either  before  or  after  the  crime,  and 
his  language,  his  attitude  and  his  relations  toward  the  crime, 
his  flight  or  concealment,  and  his  general  behavior  and  de- 
meanor,  are  proper  evidence.     (12  Cyc.  394,  395,  and  notes.) 
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These  general  principles  have  been  many  times  sustained  by 
this  court.  {State  r.  Lucey,  24  Mont.  295,  61  Pao.  994 ;  State 
▼.  Biggerstaf,  17  Mont.  510,  43  Pac.  709;  State  ▼.  Tighe,  27 
Mont.  327,  71  Pac.  3.) 

MB.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court 

Robert  Yanella  was  convicted  of  murder  in  the  second  degree,, 
and  appeals  from  the  judgment  and  from  an  order  denying 
him  a  new  trial. 

1.  It  is  urged  that  the  defendant  was  deprived  of  his  right 
to  meet  the  witnesses  against  him  face  to  face,,  and  that  the 
provision  of  the  Constitution  (Article  III,  sec.  16)  was  thereby 
violated.  Upon  the  trial  the  deposition  of  each  of  two  wit- 
nesses for  the  state  was  read  in  evidence  against  the  defendant. 
That  the  right  secured  to  the  accused  by  the  provision  of  the 
Constitution  above  is  not  an  absolute  one  is  determined  by 
the  next  succeeding  section,  wherein  provision  is  made  for  tak> 
ing  and  using  the  deposition  of  a  witness  in  a  criminal  case. 
But  it  is  earnestly  urged  that  to  warrant  the  use  of  such  s 
deposition  it  must  have  been  taken  in  the  manner  prescribed 
by  the  Penal  Code  (sections  9494-9504,  Revised  Codes).  The 
record  does  not  show  whether  the  deposition  of  the  witness 
James  Lauratz  was  or  was  not  taken  as  the  law  requires;  and, 
in  the  absence  of  any  objection  to  the  use  of  it,  we  do  not 
deem  it  necessary  that  such  fact  should  appear.  This  court 
will  not  presume  that  error  was  committed. 

The  record,  however,  does  disclose  that  the  deposition  of  the 
witness  Tony  Rose  was  taken  by  stipulation,  before  a  notary 
public ;  and  the  attorney  general  insists  that,  having  been  taken 
by  stipulation  and  used  without  objection,  the  defendant  waived 
the  right  to  insist  that  it  should  have  been  taken  as  the  stat- 
ute prescribes.  To  this  counsel  for  defendant  replies  that  the 
right  of  the  defendant  to  meet  the  witness  against  him  face  to 
face,  except  where  a  deposition  used  has  been  taken  as  pre- 
scribed by  law,  is  one  which  neither  the  defendant  nor  his 
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counsel  can  waive;  and  in  support  of  this  view  the  following, 
from  State  v.  Manmon,  19  Utah,  505,  75  Am.  St.  Rep.  753,  57 
Pac.  542,  45  L.  R.  A.  638,  is  quoted:  *'That  which  the  law 
requires  and  makes  essential  in  the  trial  of  persons  accused  of 
A  felony  cannot  be  dispensed  with,  either  by  the  consent  of  the 
accused  or  by  his  failure  to  object  to  unauthorized  methods  pur- 
sued by  those  in  authority."  We  fully  agree  with  this  as  an 
abstract  principle  of  law,  and  of  its  proper  application  to  the 
facts  of  that  particular  case,  where  the  defendant  was  ordered 
out  of  the  presence  of  a  witness  who  was  testifying  against 
him,  and  out  of  the  presence  of  the  jury  while  his  trial  was  pro- 
ceeding. 

The  interest  of  the  state  in  the  life  of  every  citizen  extends 
to  one  who  is  on  trial  for  a  capital  offense,  and  therefore  it  is 
a  principle  of  law,  recognized  everywhere,  that  after  indictment 
returned  or  information  filed,  nothing  shall  be  done  by  the 
court  in  the  case  in  the  absence  of  the  accused.  {Lewis  v. 
Vnited  States,  146  U.  S.  370,  13  Sup.  Ct.  136,  36  L.  Ed.  1011.) 
And  the  courts  are  quite  unanimous  in  holding  that  the  right 
of  the  accused  to  be  present  at  all  times  during  his  trial  is  one 
which  the  state  does  not  permit  to  be  waived.  The  jurisdiction 
of  the  court  to  try  the  accused  is  derived  from  the  law,  and 
the  consent  of  the  accused  cannot  confer  jurisdiction  if  the  court 
does  not  have  it;  and  therefore  the  right  of  the  defendant  to 
be  tried  by  a  court  having  jurisdiction  is  one  which  is  not 
waived  by  failure  to  make  objection  at  the  trial.  It  is  to  rights 
of  the  character  of  these  that  the  principle  quoted  above  is 
applicable.  In  other  words,  the  rights  guaranteed  to  one  ac- 
cused of  crime  fall  naturally  into  two  classes:  (a)  Those  in 
which  the  state,  as  well  as  the  accused,  is  interested;  and 
(b)  those  which  are  personal  to  the  accused,  which  are  in  the 
nature  of  personal  privileges.  Those  of  the  first  class  cannot 
be  waived ;  those  of  the  second  may  be.  That  the  supreme  court 
of  Utah  never  intended  its  declaration  quoted  above  to  be  in- 
voked in  behalf  of  every  constitutional  guaranty  in  favor  of 
the  accused  is  demonstrated  by  the  later  decision  in  State  v. 
Mortensen,  26  Utah,  312,  73  Pac.  562,  633,  where  the  question 


334  State  v.  Vanella.  [Dec.  T.  '09 

now  before  us  was  fully  considered  and  decided  with  reference 
to  a  constitutional  provision  identical  with  that  contained  in 
section  16,  Article  III,  above.  In  this  last  case  counsel  for  the 
defendant  and  the  state  stipulated  in  open  court  that,  if  an 
absent  witness  were  present,  he  would  testify  to  certain  facts, 
which  were  recited  to  the  jury.  Upon  appeal  after  convic- 
tion the  accused  invoked  the  constitutional  provision  that  he 
should  have  confronted  the  witness,  but  the  court  said:  **Upon 
examination  it  will  be  noticed  that  the  right  of  the  accused  to 
be  confronted  by  the  witnesses  against  him,  secured  by  the 
constitutional  provision  above  referred  to,  falls  within  the  class 
personal  to  the  accused.  It  is  a  personal  right,  a  personal 
privilege  of  which  every  defendant  in  a  criminal  proceeding 
may  avail  himself.  It  is  limited  to  criminal  prosecutions,  and 
in  no  way  affects  the  jurisdiction  of  the  court  to  try  the  cause 
or  to  pass  a  valid  judgment."  The  authorities  are  reviewed 
at  great  length  by  the  Utah  court,  and  the  conclusion  is  reached 
that  the  defendant  waived  the  right  insisted  upon.  A  refer- 
ence to  the  foregoing  decision  wiljl  sufSce  here. 

In  this  present  case  the  depositions  were  used  without  ob- 
jection. The  trial  court  was  not  called  upon  to  rule,  and  did 
not  make  any  ruling,  and  we  are  therefore  somewhat  at  a  loss 
to  know  what  we  are  to  review,  unless  it  be  the  nonaction  of 
the  trial  court  in  failing  to  volunteer  and  interpose  its  objec- 
tion to  the  use  of  the  depositions. 

It  appears  from  the  record,  also,  that  by  stipulation  the  dep- 
osition of  a  witness  for  the  defendant  was  taken  and  used  by 
him.  In  People  v.  Murray,  52  Mich.  288,  17  N.  W.  843,  this 
same  question  came  before  the  supreme  court  of  Michigan,  and 
in  an  opinion  by  Judge  Cooley,  concurred  in  by  Chief  Jus- 
tice Campbell  and  Judge  Oraves,  the  matter  was  disposed  of 
by  the  learned  members  of  that  court  as  follows:  **A  chief 
ground  of  error  relied  upon  is  that  the  prosecution  was  al- 
lowed to  put  in  evidence  certain  depositions,  taken  out  of  court, 
of  witnesses  not  present  at  the  trial.  The  facts  seem  to  be 
that  the  attorneys  for  the  respective  parties  stipulated  to  put 
in  certain  depositions  on  both  sides,  and  they  were  put  in  ac- 
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cordingly.  This,  it  is  said,  was  in  violation  of  the  respondent's 
constitutional  right  to  be  confronted  with  his  witnesses.  But 
the  court  made  no  ruling  in  the  matter;  what  was  done  was 
voluntarily  done  by  the  parties;  the  defendant  had  the  benefit 
of  the  stipulation,  and  for  aught  we  can  know,  it  may  have  been 
made  chiefly  in  his  interest.  But  however  that  may  be,  when 
the  court  has  made  no  ruling,  we  can  have  nothing  to  review. 
This  court  cannot  relieve  a  party  from  a  criminal  conviction 
because  of  his  own  voluntary  action  on  the  trial.  •  •  •  The 
defendant  undoubtedly  had  a  constitutional  right  to  be  con- 
fronted with  his  witnesses.  He  waived  that  right  in  this  case, 
apparently  for  his  own  supposed  advantage,  and  to  obtain  evi- 
dence on  his  own  behalf.  It  would  have  been  a  mere  imper- 
tinence for  the  court  to  have  interfered  and  precluded  this  stip- 
ulation being  acted  upon.  But  it  would  have  been  more  than 
an  impertinence ;  it  would  have  been  gross  error.  And  it  would 
be  palpable  usurpation  of  power  for  us  now  to  set  aside  a 
judgment  for  a  neglect  of  the  court,  not  at  the  time  complained 
of,  but  in  respect  to  something  where  any  other  course  would 
have  been  plain  error.  Under  the  view  taken  by  the  respond- 
ent, it  would  seem  that  when  the  evidence  had  been  obtained 
under  his  stipulation,  the  court  was  put  in  x>osition  where  it 
was  impossible  to  avoid  error;  for  if  the  evidence  was  received, 
he  might  complain,  as  he  does  now,  that  his  constitutional  right 
was  violated,  and  if  the  court  refused  to  receive  it  when  he  was 
consenting,  the  respondent  would  be  entitled  to  have  the  con- 
viction set  aside  for  that  error.  I  shall  always  be  ready  to 
preserve  in  its  integrity  every  constitutional  right;  but  I  do 
not  understand  that  the  Constitution  is  an  instrument  to  play 

■ 

fast-and-loose  with  in  criminal  cases  any  more  than  in  any  other, 
or  that  it  is  the  business  of  courts  to  be  astute  in  the  discovery 
of  technical  difficulties  in  the  punishment  of  parties  for  their 
criminal  conduct.''  In  the  Utah  and  Michigan  cases  the  de- 
fendant in  each  instance  was  convicted  of  a  capital  offense  and 
the  judgment  of  conviction  was  affirmed. 

Section  16,  Article  III,  of  the  Constitution,  which  is  here  in- 
voked,  contains  a  number  of  provisions  similar  to  the  one  spe- 
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<;ifically  relied  upon:  (a)  The  accused  shall  have  the  right  to 
appear  and  defend  in  person  and  by  counsel ;  but,  if  he  declines 
counsel,  and  prefers  to  make  his  own  defense,  could  it  be  as- 
;serted  seriously  that  his  constitutional  right  had  been  violated? 
(b)  He  has  the  right  to  have  process  to  compel  the  attendance 
of  witnesses  in  his  behalf;  but,  if  he  does  not  demand  the 
process,  he  cannot  complain,  (c)  He  has  the  right  to  a  trial; 
but  he  may  plead  guilty,  and  obviate  the  necessity  of  a  trial, 
(d)  He  is  entitled  to  a  trial  by  an  impartial  jury;  but,  if  on 
the  voir  dire  examination  a  juror  discloses  that  he  is  not  im- 
partial, and  the  accused  fails  to  challenge  him,  can  he  complain 
after  verdict  against  him?  Section  18,  of  the  same  Article, 
provides:  ''No  person  shall  be  compelled  to  testify  against  him- 
-self  in  a  criminal  proceeding'' — but  if  the  accused  goes 
upon  the  witness-stand  in  his  own  behalf,  he  is  subject  to  all 
proper  cross^xamination,  even  though  in  such  cross-examina- 
tion he  may  be  compelled  to  incriminate  himself.  These  pro- 
visions, and  the  one  relied  upon  now,  are  clearly  intended  for 
the  protection  of  the  accused.  They  are  rights  personal  to  him- 
self, or  privileges  granted  to  him.  He  is  entitled  to  coonael  if 
he  asks  such  assistance,  but  he  is  not  compelled  to  have  it.  He 
is  entitled  to  process  to  compel  the  attendance  of  his  witnesses, 
but  it  is  for  him  to  say  whether  he  shall  exercise  the  privilege 
thus  accorded  him.  He  is  entitled  to  a  trial,  but  he  is  not  com- 
pelled to  have  one — ^he  may  plead  guilty.  He  is  insured  a  trial 
by  an  impartial  jury  if  he  exercises  the  challenges  allowed  him 
by  law — not  otherwise.  It  is  his  privilege  to  stay  off  the  wit- 
ness-stand, and  thereby  avoid  any  inconvenience  from  cross-ex- 
amination; but,  if  he  does  not  exercise  the  privilege,  he  cannot 
complain  that  he  was  compelled  to  give  testimony  which  other- 
wise he  would  not  have  given.  He  is  entitled  to  meet  the  wit- 
nesses against  him  face  to  face,  if  he  insists  upon  it.  In  other 
words,  these  are  rights  which  he  may  invoke.  They  are  for  his 
benefit,  and,  if  he  insists  upon  them,  they  cannot  be  denied 
him  {State  v.  Lee,  13  Mont.  248,  33  Pac.  690),  but,  being  in 
the  nature  of  privileges,  he  may  waive  them ;  and,  the  defendant 
in   this   instance   having   done   so,   he   cannot   now   complain. 


1 


40  Mont.]  State  v.  Vanella.  337 

{State  V.  Lewis,  31  Wash.  75,  71  Pac.  778;  Hancock  v.  State, 
14  Tex.  App.  392;  State  v.  Wagner,  78  Mo.  644,  47  Am.  Rep. 
131.) 

2.  What  we  have  just  said  disposes  of  the  contention  that 
there  was  not  any  showing  made  that  the  witnesses  whose  dep- 
ositions were  used  were  dead  or  absent  from  the  state  at  the 
time  of  the  trial.  By  failing  to  object  to  the  use  of  the  deposi- 
tions the  defendant  waived  the  right  to  insist  that  such  show- 
ing should  have  been  made. 

3.  Again  it  is  urged  that  the  record  does  not  show  that  the 
defendant  was  present  when  the  depositions  were  taken.  In 
Lewis  V.  United  States,  above,  it  is  said:  ''And  it  appears  to  be 
well  settled  that,  where  the  personal  presence  [of  the  defend- 
ant] is  necessary  in  point  of  law,  the  record  must  show  the 
fact."  There  cannot  be  any  doubt  of  the  correctness  of  this 
rule,  but  it  is  not  applicable  to  the  facts  here.  Our  Constitu- 
tion provides,  in  section  17,  Article  III,  above,  for  the  taking 
of  depositions  upon  notice.  It  provides  that  such  depositions 
shall  be  taken  in  the  presence  of  the  accused  and  his  counsel 
■**or  without  their  presence,  if  they  shall  fail  to  attend."  So 
that  the  right  to  be  present  is  not  an  absolute  one,  nor  is  such 
presence  indispensable.  Furthermore,  the  same  section  pro- 
vides that  such  depositions  shall  be  taken  in  the  manner  pre- 
scribed by  law.  There  is  not  any  limitation  as  to  the  time 
when  they  may  be  taken,  and  sections  9494  and  9495,  Revised 
Codes,  at  least  imply  that  they  may  be  taken  at  any  time  after  the 
defendant  has  been  held  to  answer  the  charge,  even  before  an 
information  has  been  filed  against  him.  This  record  does  not 
disclose  when  these  depositions  were  taken,  but  it  does  disclose 
that  the  deposition  of  the  witness  Tony  Rose  was  taken  before 
a  notary  public.  It  is  not  asserted  that  the  defendant  was  not 
in  fact  present  when  the  deposition  was  taken,  but  it  is  in- 
sisted that  it  does  not  appear  affirmatively  that  he  was  present. 
When  proceedings  are  had  in  court,  it  is  the  duty  of  the  clerk, 
if  it  be  a  court  of  record,  or  of  the  justice  of  the  peace,  if  not 
a  court  of  record,  to  record  the  proceedings  thus  had;  but  in 
taking  a  deposition  the  law  neither  declares  nor  implies  that  the 
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official  before  whom  the  deposition  is  taken  shall  recite  that 
the  defendant  or  his  counsel  was  present,  and  such  official  is 
not  required  to  keep  any  record  of  the^  proceeding.    His  duty 
is  limited  to  taking  and  certifying  the  deposition;  and,  if  he 
should  certify  that  the  defendant  was  present,  it  would  be  but 
an   extrajudicial   declaration*,   not  binding  on   anyone.    It   is 
scarcely  possible,  then,  to  make  the  record  show  the  presence 
of  the  defendant  at  the  time  the  deposition  is  taken ;  and,  since 
the  right  to  be  present  is  but  a  privilege  granted  him,  we  think 
the  burden  is  upon  him  to  show  that  he  was  not  present,  or  was 
not  given  an  opportunity  to  be  present,  before  he  can  complain. 
4.  A  witness  for  the  state,  Louis  Fava,  testified  that  he  was 
in  his  room  across  a  hallway  from  the  room  in  which  the  homi- 
cide was  committed,  at  the  time  of  the  killing ;  that  immediately 
after  the  fatal  shot  was  fired  he  opened  the  door  of  his  room, 
and  someone,  running  in  the  hallway  from  him,  said:  ^'Oo  on ; 
get  in,  and  look  out.''    The  witness  continued:  ''I  am  not  sure 
it  was  Vanella  talking  to  me;  I  can't  say.    I  am  not  sure. 
I  think  it  was  his  voice."    The  presiding  judge  then  asked r 
"You  think  it  was  whose  voice?"    This  was  objected  to  as  in- 
competent, and  the  objection  was  overruled.    It  is  now  insisted 
that  a  witness  may  not  give  his  opinion  upon  a  question  of  this 
character.     The  testimony   theretofore   given   by   the   witness 
fully  answered  the  inquiry  of  the  trial  judge;  and  it  would 
seem  that  the  question  must  have  been  asked  for  the  informa- 
tion of  the  judge,  rather  than  that  the  answer  should  go  to  the 
jury.    But,  however,  this  may  be,  we  do  not  find  any  error  in 
the  ruling.     Section  7862,  Revised  Codes,  provides:  **A  witness 
can  testify  to  those  facts  only  which  he  knows  of  his  own  knowl- 
edge; that  is,  which  are  derived  from  his  own  perceptions,  ex- 
cept in  those  few  express  cases  in  which  his  opinions  or  infer- 
ences, or  the  declarations  of  others,  are  admissible."     Since 
this  is  not  one  of  the  few  express  cases  mentioned  in  the  Codes, 
in  which  an  opinion  may  be  given,  it  is  insisted  that  the  evidence 
was  incompetent.     Generally  speaking,  a  witness  is  limited  to 
the  statement  of  such  facts  as  are  made  known  to  him  through 
his  own  senses.     This  is  the  meaning  of  the  statute.     While  per- 
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sonal  identification  is  most  commonly  made  by  one  who  has  seen 
the  person  identified,  that  means  is  not  exclusive.  That  one  may 
be  identified  by  his  voice  is  now  generally  held  by  the  authori- 
ties. (3  Rice  on  Evidence,  sec.  302;  1  Wigmore  on  Evidence, 
sec.  660;  Commonwealth  v.  WiUiams,  105  Mass.  62;  Ogden  v. 
People,  134  lU.  599,  25  N.  E.  755;  State  v.  Hopkirk,  84  Mo. 
278.)  The  rule  was  recognized  in  State  v.  Hurst,  23  Mont. 
484,  59  Pac.  911.  The  mere  form  of  the  answer  is  immaterial. 
If  the  circnmstances  show  that  the  witness  is  giving  the  result 
of  the  impression  made  ni>on  his  senses,  he  is  stating  a  fact  within 
his  own  knowledge,  however  clumsily  he  may  express  himself. 
The  witness  Fava  was  an  Italian,  who  spoke  the  English  lan- 
guage very  imperfectly;  but  the  record  discloses  that  he  had 
known  the  defendant  for  two  weeks  before  the  homicide.  To 
use  his  own  language:  ''I  had  talked  with  Yanella  before  this 
time.  I  was  acquainted  with  Yanella;  he  was  around  there  all 
the  time;  we  saw  him  every  day,  and  they  saw  him  every  day. 
Sometimes  they  eat  at  my  house,  and  sometimes  I  eat  at  his 
house.''  In  answer  to  the  question  propounded  the  witness  said : 
''I  think  it  was  Yanella;  it  was  his  voice  there  at  that  time; 
I  think  it  was."  The  uncertain  terms  in  which  this  evidence 
was  given  may  affect  its  weight  but  not  its  competency.  {Deal 
V.  State,  140  Ind.  354,  39  N.  E.  930.)  In  Underbill  on  Criminal 
Evidence,  section  55,  it  is  said:  ''Indeed,  even  if  it  be  conceded 
that  identity  is  a  fact,  the  answer  should  hardly  be  rejected  be- 
cause the  witness  is  not  positive  of  the  identity  of  the  accused 
beyond  all  doubt;  or,  because,  through  excessive  caution,  he 
qualifies  his  answers  by  such  expressions  as  'I  think.'  or  'I  be- 
lieve.' Witnesses  cannot  be  required  to  state  all  facts  with 
equal  positiveness. "  In  People  v.  Rolfe,  61  Cal.  540,  the  su- 
preme court  of  California  disposed  of  the  question  new  before 
us,  as  follows:  "The  objection  that  the  witnesses  did  not  posi- 
tively and  beyond  a  doubt  identify  the  defendant  cannot  be  sus- 
tained. They  expressed  the  belief  that  he  was  the  person  they 
had  seen;  and,  although  their  evidence  was  given  with  groat 
caution,  it  was  sufficiently  certain  respecting  the  identity  of  the 
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defendant  to  go  to  the  jury,  and  it  was  for  the  jury  to  say  what 
weight  it  was  entitled  to." 

5.  W.  B.  Westbrook,  a  witness  for  the  prosecution,  was  per- 
mitted to  state,  over  objection,  that  on  October  12,  the  morn- 
ing after  the  homicide,  when  the  defendant  called  at  West- 
brook's  place  of  business,  **the  young  man  was  very  nervous." 
It  is  said  that  this  was  merely  an  opinion  by  the  witness,  but 
with  this  we  do  not  agree.  It  is  true  that  it  is  in  the  nature 
of  a  conclusion  drawn  by  the  witness.  His  statement  reveals 
the  impression  made  upon  his  senses  by  the  appearance  of  the 
defendant.  In  State  v.  Baldmn,  36  Kan.  1,  12  Pac.  323,  it  is 
well  said:  ** Pacts  which  are  made  up  of  a  great  variety  of  cir- 
cumstances, and  a  combination  of  appearances  which,  from  the 
infirmity  of  language,  cannot  be  properly  described,  may  be 
shown  by  witnesses  who  observed  them ;  and,  where  their  observa- 
tion is  such  as  to  justify  it,  they  may  state  the  conclusions  of 
their  own  minds.  In  this  category  may  be  placed  matters  in- 
volving magnitude  or  quantities,  portions  of  time,  space,  mo- 
tion, gravitation,  value,  and  such  as  relate  to  the  condition  or 
appearance  of  persons  and  things.  {City  of  Parsons  v.  lAnd- 
say,  26  Ean.  426;  State  v.  Folwell,  14  Kan.  105.)  On  the  same 
principle  the  emotions  or  feelings  of  persons — such  as  grief,  joy, 
hope,  despondency,  anger,  fear,  and  excitement — ^may  be  like- 
wise shown,  and  hence  the  testimony  objected  to  was  properly 
admitted.  (Lawson  on  Expert  Evidence^  rule  64;  2  Best  on 
Evidence,  sec.  517.)" 

6.  Complaint  is  made  that  the  court,  having  permitted  the 
witness  Westbrook  to  testify  that  the  defendant  was  nervous, 
then  refused  to  permit  the  defendant  to  prove,  by  the  witness 
Burla,  that  the  defendant  was  naturally  of  a  nervous  tempera- 
ment, and  this  evidently  for  the  purpose  of  showing  that  the 
defendant's  nervousness  on  October  12,  was  his  normal  condi^ 
tion.  While  a  witness  might  properly  testify  that  a  party  was 
nervous  or  appeared  excited  at  a  particular  time,  yet,  in  order 
to  say  that  he  was  of  a  nervous  disposition,  the  witness  would 
have  to  know  the  party,  or  at  least  would  have  to  observe  him, 
for  a  sufScient  time  to  form  a  conclusion.    It  does  not  follow 
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that  because  a  man  is  nervous  at  one  time,  he  is  always  or  gen- 
erally nervous.  The  record  shows  that  the  witness  Burla  did 
not  know  the  defendant  prior  to  October  13,  which  was  the  sec- 
ond day  after  the  homicide.  The  witness  had  testified  that  on 
the  13th,  when  he  arrested  the  defendant,  **the  defendant  was 
quite  nervous,  but  he  might  be  of  a  nervous  disposition;  I  don't 
know."  He  was  then  asked:  "Would  not  his  general  appear- 
ance indicate  that  to  you?"  This  was  objected  to,  and  the  ob- 
jection was  sustained.  The  witness  had  said  that  he  did  not 
know  whether  the  defendant  was  of  a  nervous  disposition,  and^ 
in  view  of  this  answer,  his  reply  to  the  question  propounded 
would  have  been  only  an  opinion,  without  any  substantial  found- 
ation for  it.  The  jury  could  determine  from  the  appearance 
of  the  defendant  whether  his  nervousness  on  October  12,  as  de- 
scribed by  Westbrook,  was  his  normal  condition,  as  well  as  the 
witness  Burla. 

7.  Objection  is  made  to  a  question  asked  the  witness  West- 
brook,  on  redirect  examination ;  but  the  record  discloses  that  sub- 
stantially the  same  answer  as  the  witness  made  to  it  had  been 
made  by  him  in  reply  to  a  question  asked  him  by  counsel  for 
defendant,  on  cross-examination,  and  the  defendant  is  not  in 
position  to  complain. 

8.  James  Lavelle,  a  witness  for  the  state,  was  asked  on  cross- 
examination:  '*Mr.  Lavelle,  I  will  ask  you  to  state  whether  or 
not  you  knew  of  some  shots  being  fired  there  one  day  in  that 
part  of  town  a  short  time  before  this  occurrence,  by  the  de- 
ceased?" Objection  was  made  to  the  question,  the  objection 
sustained,  and  error  is  predicated  upon  the  ruling.  The  pur- 
pose of  the  question  was  not  explained,  and  is  not  apparent. 
The  brief  of  appellant  does  not  indicate  wherein  he  was  preju- 
diced by  the  court's  ruling,  and  we  will  not  assume  that  he  was. 

9.  The  instructions:  (a)  Error  is  predicated  upon  the  giving 
of  an  instruction  to  the  effect  that  it  was  not  necessary  that 
the  alleged  crime  should  have  been  committed  upon  the  precise 
date  laid  in  the  information,  if  it  appeared  from  the  evidence 
that  it  was  committed  at  any  time  prior  to  the  filing  of  the  in- 
formation.    The  instruction  states  the  law. 
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Sections  9026  and  9152,  Revised  Codes,  provide : 

**Sec.  9026.  There  is  no  limitation  of  time  within  which  a 
prosecution  for  murder  or  manslaughter  must  be  commenced. 
It  may  be  commenced  at  any  time  after  the  death  of  the  person 
killed." 

**Sec.  9152.  The  precise  time  at  which  the  oflPense  was  com- 
mitted need  not  be  stated  in  the  indictment  or  information,  but 
it  may  be  alleged  to  have  been  committed  at  any  time  before 
finding  or  filing  thereof,  except  where  the  time  is  a  material 
ingredient  in  the  offense." 

In  this  instance  the  time  was  not  a  material  ingredient  of 
the  offense.  But  for  a  stronger  reason  the  defendant  was  not 
prejudiced.  The  crime  was  alleged  to  have  been  committed  on 
October  11,  1907,  and  all  the  evidence  shows  that  it  was  com- 
mitted, if  committed  at  all,  on  that  precise  date.  But  it  is  said 
that  in  this  instruction  the  court  assumed  that  a  crime  had  been 
committed.  The  instruction  follows:  ''The  jury  are  instructed 
that,  while  in  the  information  it  is  alleged  that  the  crime  was 
committed  on  the  eleventh  day  of  October,  1907,  yet  if  the  jury 
find  from  the  evidence  under  the  instructions  of  the  court  the 
crime  was  committed  at  any  other  time,"  etc.  While  it  is 
always  better  for  a  trial  court  to  avoid  such  expressions  by  the 
use  of  the  word  ** alleged"  before  the  word  *' crime,"  or  by 
emplojdng  some  equivalent  phrase,  yet  under  the  circumstances 
disclosed  by  this  record  it  would  be  a  violent  impeachment  of 
the  intelligence  of  the  jurors  to  say  that  they  were  misled  or 
influenced,  to  the  prejudice  of  the  defendant,  by  reason  of  the 
objectionable  language  used,  when  considered  with  that  portion 
immediately  preceding  it,  and  to  which  it  clearly  refers. 

(b)  The  trial  court  gave  a  definition  of  voluntary  man- 
slaughter and  of  involuntary  manslaughter,  and  instructed  the 
jury  that  they  might  find  the  defendant  guilty  of  murder  in  the 
first  degree,  murder  in  the  second  degree,  or  manslaughter,  if 
in  their  judgment  the  evidence  warranted  it.  It  is  now  said 
that  any  instruction  on  the  subject  of  manslaughter  was  inap- 
plicable to  the  facts  of  this  case.  Even  so,  the  defendant  can- 
not complain.     He  was  found  guilty  of  murder  in  the  second 
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degree,  and  these  instructions  upon  the  subject  of  manslaughter 
merely  gave  the  jury  an  opportunity  to  find  him  guilty  of  a 
lesser  offense.     {State  v.  Famham,  35  Mont.  375,  89  Pac.  728.) 

(c)  Exception  is  taken  to  the  refusal  of  the  trial  court  to  give 
defendant's  offered  instruction  No.  2;  but  an  examination  of 
the  record  discloses  that  in  instruction  No.  27,  given  by  the 
court,  the  same  subject  matter  as  contained  in  defendant's  of- 
fered instruction  is  fully  covered,  and,  being  once  before  the 
jury,  it  was  not  necessary  to  repeat  it. 

(d)  The  defendant  offered  an  instruction  beginning  as  fol- 
lows: **You  are  instructed  that  the  witness  Tony  Rose  has  given 
evidence  in  this  case,  and  that  the  said  Tony  Bose  was  living 
with  the  deceased  at  and  about  the  time  of  his  death,  as  his 
-wife,  and  in  this  connection,"  etc.  The  trial  court  struck  out 
the  words  ''and  that  the  said  Tony  Bose  was  living  with  the 
deceased  at  and  about  the  time  of  his  death,  as  his  wife,"  and 
error  is  now  predicated  upon  the  action  of  the  court  in  making 
the  modification.  But  this  record  shows  that  there  was  not  any 
objection  made  to  the  modification,  and  no  exception  taken. 
Subdivision  4  of  section  9271,  Bevised  Codes,  which  deals  with 
the  settlement  of  instructions  in  criminal  cases,  provides: 
^*  •  •  •  And  no  cause  shall  be  reversed  by  the  supreme 
court  for  any  error  in  instructions  which  was  not  specifically 
pointed  out  and  excepted  to  at  the  settlement  of  the  instructions 
herein  specified,  and  such  error,  and  exception  incorporated  in 
^and  settled  in  the  bill  of  exceptions  as  herein  provided." 

(e)  The  defendant  offered  an  instruction  beginning  as  fol- 
lows: ''You  are  instructed  that  in  a  criminal  case,  where  the 
evidence  fails  to  show  any  motive  to  commit  the  crime  charged 
on  the  part  of  the  accused,  this  is  a  circumstance  in  favor  of 
his  innocence."  The  court  struck  out  the  words  "in  favor  of 
his  innocence,"  and  substituted  in  lieu  thereof  the  words  "which 
you  should  consider."  Complaint  is  made  of  this  modification, 
and  Vaughan  v.  Commonwealth,  85  Va.  671,  8  S.  E.  584,  is  cited 
in  support  of  defendant's  contention.  In  the  Virginia  case  it 
was  held  reversible  error  to  refuse  the  foUowiiig  charge:  "That 
the  absence  of  all  evidence  of  an  inducing  cause  or  motive  to 
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commit  the  crime,  when  the  fact  is  in  reasonable  doubt  as  to  who 
committed  it,  affords  a  strong  presumption  of  innocence."  The 
decision  is  unique,  to  say  the  least.  It  is  the  law  in  this  state, 
and  we  had  assumed  that  it  was  the  rule  everywhere,  that  if 
there  is  a  reasonable  doubt  as  to  who  committed  the  crime,  the 
defendant  is  entitled  to  a  verdict  of  not  guilty,  without  refer- 
ence to  the  question  of  motive.  If  the  jury  find  that  there  is  a 
reasonable  doubt  as  to  who  committed  the  crime,  they  have  no 
right  whatever  to  consider  the  question  of  motive,  and  should 
bring  in  a  verdict  of  not  guilty.  The  decision  of  the  Virginia 
court  is  contrary  to  the  overwhelming  weight  of  authorities. 
(12  Cyc.  149.)  It  is  not  necessary  for  the  state  to  prove  motive. 
^'The  presence  or  absence  of  it  is  not  conclusive,  however,  but 
is  to  be  considered  as  any  other  evidentiary  fact  bearing  upon 
the  ultimate  question  of  the  guilt  or  innocence  of  the  defend- 
ant, and  is  more  or  less  significant  in  the  light  of  the  facts  of 
the  particular  case.  The  finding  of  a  motive  is  not  indispen- 
sable,  however.  Were  this  true,  it  would  oftentimes  be  impos- 
sible to  secure  conviction ;  for  such  is  the  nature  of  the  human 
heart,  and  so  various  are  the  springs  of  action  hidden  therein^ 
that  it  is  often  impossible  to  fathom  it  and  assign  any  motive 
whatever  to  the  act  under  consideration.  Under  such  circum- 
stances it  is  the  duty  of  the  jury  to  convict,  notwithstanding 
the  lack  of  proof  tending  to  show  motive,  if  the  crime  is  other- 
wise clearly  established."  {State  v.  Lucey,  24  Mont.  295,  61 
Pac.  994.)  The  instruction  as  modified  correctly  states  the  law. 
10.  Repeated  efforts,  without  avail,  were  made  by  counsel 
for  defendant  at  the  trial  to  have  stricken  from  the  deposition 
of  the  witness  Tony  Rose  portions  of  certain  answers.  Upon 
her  examination  the  witness  early  disclosed  a  very  marked  pen- 
chant of  volunteering  information  which  was  not  at  all  re- 
sponsive to  the  questions  propounded,  and  persisted  in  this 
practice  throughout  her  examination.  The  portions  of  her  an- 
swers to  which  objections  were  made  should  have  been  stricken^ 
according  to  the  ordinary  rules  of  practice.  But  a  careful  read- 
ing of  the  record  fails  to  disclose  to  us  that  any  of  the  testimony 
thus  volunteered  was  of  any  consequence  to  the  state  or  detri- 
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mental  to  the  defendant,  and  therefore  the  rulings,  while  errone- 
ous, ought  not  to  work  a  reversal.  On  appeal  we  are  confronted 
with  the  mandatory  provisions  of  sections  9415  and  9548,  Be- 
vised  Codes,  which  provide : 

*'See.  9415.  After  hearing  the  appeal,  the  court  must  give 
judgment  without  regard  to  technical  errors  or  defects,  or  to* 
exceptions,  which  do  not  affect  the  substantial  rights  of  the  par- 
ties." 

"Sec.  9548.  Neither  a  departure  from  the  form  or  mode  pre- 
scribed by  this  Code  in  respect  to  any  pleading  or  proceeding, 
nor  any  error  or  mistake  therein,  renders  it  invalid,  unless  it 
has  actuaUy  prejudiced  the  defendant,  or  tended  to  his  preju- 
dice, in  respect  to  a  substantial  right." 

11.  For  the  reason  just  given,  we  think  there  was  not  any 
reversible  error  committed  in  striking  out  portions  of  the  cross- 
examination  and  redirect  examination  of  the  same  witness.  The 
state  had  not  sought  to  show  that  larceny  or  robbery  was  the- 
motive  which  prompted  the  commission  of  the  crime;  on  the 
contrary,  the  evidence,  in  so  far  as  it  makes  any  disclosure,, 
shows  that  such  could  not  have  been  the  case. 

12.  It  is  urged  with  great  earnestness  that  the  evidence  is^ 
insufficient  to  sustain  the  verdict.  The  evidence  is  wholly  cir- 
cumstantial, and  necessarily  fragmentary.  While  the  case,  as 
a  whole,  does  not  present  a  very  strong  showing,  and  different 
juries  might  have  reached  different  conclusions  upon  it,  we  are 
not  prepared  to  say  that  the  evidence,  if  believed,  as  it  must  have 
been,  was  not  sufficient  to  warrant  a  jury  of  fair-minded  men 
in  reaching  the  conclusion  evidenced  by  this  verdict.  Since 
the  evidence  is  circumstantial,  to  review  it  would  require  a 
recital  of  practically  all  of  the  record,  and  would  not  subserve 
any  useful  purpose. 

After  as  careful  examination  as  we  are  able  to  make,  we  fail 
to  find  any  reversible  error.  The  judgment  and  order  are 
affirmed. 

Afflmted. 

Mb.  Chief  Justice  Brantly  and  Mr.  Justice  Smith  concur. 
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PARR,  Appellant,  v.  WEBB,  Respondent. 

(No.  2,787.) 
(Submitted  January  18,  1910.    Decided  January  20,  1910.) 

[106  Pac.  353.] 

Default   Judgments  —  Vacation — On  Condition — Payment    of 
Costs — Acceptance — Waiver  of  Appeal. 

1.  Where  the  district  eourt  granted  the  yaeation  of  a  default  judg- 
ment and  leave  to  answer,  on  condition  that  defendant  pay  to  plaintiff 
the  costs  theretofore  accrued,  the  latter,  by  accepting  such  costs, 
waived  his  right  to  appeal  from  the  order. 

Appeal  from  District  Court,  Silver  Bow  County;  Michael 
Donlan,  Judge. 

Action  by  C.  M.  Parr  against  John  Webb.  Prom  an  order 
granting  defendant's  motion  to  set  aside  a  default  judgment, 
plaintiff  appeals.    AfSrmed. 

In  behalf  of  Appellant  there  was  a  brief  by  Mr.  Wm.  P. 
McCarty  and  Mr.  C.  M.  Parr. 

In  behalf  of  Respondent,  there  was  a  brief  by  Messrs.  Kremer, 
Sanders  &  Kremer  and  oral  argument  by  Mr.  Alf.  C.  Kremer. 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  an  order  of  the  district  court  of 
Silver  Bow  county,  made  and  entered  on  the  twelfth  day  of 
June,  1909,  granting  the  motion  of  defendant  to  det  aside  and 
vacate  a  judgment  against  him.  The  motion  was  based  upon 
the  grounds  of  inadvertence,  surprise,  and  excusable  neglect. 
A£Sdavits  were  filed  in  support  of  the  motion,  and  an  answer 
was  tendered.  Counter-affidavits  were  presented  by  the  plain- 
tiff. The  court  ordered  that  the  judgment  be  vacated,  and 
leave  to  file  thp  answer  was  granted,  upon  condition  that  the 
defendant  within  five  days  pay  to  the  plaintiff  the  sum  of 
4^17.90,  costs  theretofore  accrued*    On  June  24,  1909,  an  order 
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i/ras  entered,  which,  after  setting  forth  a  copy  of  a  receipt  by 
the  plaintiff  of  the  said  sum  of  $17.90,  from  the  defendant, 
directed  that  the  records  be  made  to  show  affirmatively  that  the 
•order  of  June  12,  1909,  had  been  in  all  respects  complied  with. 
On  the  same  date  the  plaintiff  asked  and  was  granted  thirty 
days'  additional  time  in  which  to  prepare  and  serve  a  bill  of 
•exceptions,  and  forty-five  days  in  which  to  reply  to  defendant's 
answer. 

It  is  insisted  by  the  respondent  that  the  plaintiff  waived  his 
right  of  appeal  by  accepting  the  costs  awarded  to  him  by  the 
court  below  as  a  condition  of  granting  the  relief  prayed  for  by 
the  defendant,  and  by  asking  for  time  in  which  to  reply.  We 
think  the  position  is  well  taken.  Plaintiff's  request  for  time  in 
which  to  file  a  reply  to  the  answer  was  altogether  inconsistent 
with  his  request  for  additional  time  to  prepare  a  bill  of  excep- 
tions. Substantially  the  same  condition  arose  in  the  case  of 
World  Package  Express  Co.  v.  Trades  Assembly,  24  Mont.  348, 
€1  Pac.  990,  but  the  cause  was  decided  without  comment  upon 
that  feature  of  the  case.  The  acceptance  by  the  appellant  here, 
however,  of  the  money  ordered  paid  to  him  by  the  court  below 
is  an  insurmountable  obstacle  in  the  way  of  his  prosecuting 
successfully  an  appeal  from  the  order  which  accorded  him  that 
benefit.  The  right  to  accept  the  fruits  of  an  order,  and  the  right 
to  appeal  therefrom,  are  not  concurrent.  On  the  contrary,  they 
sre  totally  inconsistent.  An  election  to  take  one  of  these  courses 
is  a  renunciation  of  the  other.  {In  re  Shaver's  Estate,  131  Cal. 
219,  63  Pac.  340.)  A  party  cannot  accept  the  benefit  or  advan- 
tage given  him  by  an  order,  and  then  seek  to  have  it  reviewed. 
{San  Bernardino  County  v.  Riverside  County,  135  Cal.  618,  67 
Pac.  1047.)  The  rule  has  long  been  established  that,  where  the 
plaintiff  has  accepted  money  ordered  paid  by  the  defendant  for, 
'Costs  and  expenses  as  a  condition  of  an  order  setting  aside  a 
judgment  by  default,  he  will  be  deemed  to  have  consented  to 
the  order,  and  to  have  waived  the  right  of  appeal.  (2  Spelling 
•on  New  Trial  and  Appellate  Practice,  sec.  652;  Smith  v.  Cole- 
man, 77  Wis.  343,  46  N.  W.  664;  Buena  Vista  County  v.  Iowa 
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Falls  etc.  B.  Co.,  55  Iowa,  157,  7  N.  W.  474 ;  Lamprey  v.  Ilenk, 
16  Minn.  405  (GU.  362).) 

The  general  rule,  involving  the  principle  contended  for  hy 
the  respondent,  was  laid  down  by  this  court  in  Re  Black's  Estate, 
32  Mont.  51,  79  Pac.  554.  As  therein  stated,  there  is  an  excep- 
tion to  the  rule  where  the  appeal  is  from  some  specific  part  of  a 
judgment;  and  a  review  of  the  action  of  the  court  on  one  or 
more  independent  issues  will  not  disturb  the  determination  al- 
ready had  of  those  about  which  no  complaint  is  made,  or  where 
the  amount  found  in  favor  of  the  appellant  is  due  him  in  any 
event.  This  case,  however,  does  not  fall  within  the  exception. 
In  case  of  reversal  the  appellant  would  have  his  judgment,  which 
includes  costs,  and  also  the  costs  as  an  independent  item.  He 
was  not  entitled  to  his  costs  by  virtue  of  the  order,  save  upon 
condition  that  the  defendant  should  also  profit  by  that  portion 
thereof  granting  the  right  to  answer. 

We  are  of  opinion  that  the  order  appealed  from  should  be, 
and  it  is  hereby,  affirmed. 

Afftrmed, 

Mr.  Chief  Justicb  Brantly  and  Mr.  Justice  Holloway  con- 
cur. 


FRANKLIN,  Appellant,  v.  FRANKLIN,  Respondent. 

(No.  2,809.) 
(Submitted  January  17,  1910.    Decided  January  20,  1910.) 

[106  Pac.  353.] 

Divorce — Nature  of  Action — Public  Policy — Contnction  of  FeU 
ony — Limitations — Default  of  Defendant — Denial  of  Relief — 
When  Proper. 

Divorce — Nature  of  Action — Public  Policy. 

1.  An  action  for  divorce  is  not  a  mere  controversy  between  private 
parties,  but  one  in  which  the  state  is  interested  as  an  adverse  j'arty,  so 
far  as  to  oppose  the  fipranting  of  a  decree  unless  a  case  is  made  which 
comes  within  the  rules  prescribed  by  the  statute. 
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Same — Conviction  for  Felony — Default  of  Defendant — Statutory  Limitation 
— Denial  of  BeUef — ^When  Proper. 

2.  Where  the  complaint  in  an  action  for  divorce,  asked  for  on  the 
ground  that  defendant  had  been  convicted  of  a  felony,  showed  that 
two  years  had  elapsed  since  conviction,  and,  in  the  absence  of  any 
excuse  for  the  delay  in  bringing  suit,  the  court,  notwithstanding  de- 
fendant's default,  properly  denied  the  divorce  sua  sponte,  under  sec- 
tion 3670,  Bevised  Codes,  which  provides  that  when  the  action  is 
not  commenced  within  two  years  after  conviction,  relief  must  be  de- 
nied. 

Appeal  from  District  Court,  Custer  County;  Sydney  Banner, 
Judge. 

Action  for  divorce  by  Mary  Franklin  against  Fred  J.  Frank- 
lin.    From  a  judgment  of  dismissal,  plaintiff  appeals.     Affirmed. 

Messrs.  MUbum  &  Hunter  submitted  a  brief  in  behalf  of  Ap- 
pellant. 

No  appearance  in  behalf  of  Respondent. 

Cause  submitted  on  brief  of  appellant. 

MR.  CHIEF  JUSTICE  BRANTLY  deUvered  the  opinion  of 
the  court. 

Action  for  a  decree  dissolving  the  bonds  of  matrimony  be- 
tween plaintiff  and  defendant.  The  complaint  was  filed  on  May 
28,  1909.  The  cause  of  action  stated  is  that  defendant  was,  on 
May  26,  1906,  by  a  judgment  of  the  district  court  of  Dawson 
county,  duly  convicted  of  a  felony,  to-wit,  forgery,  and  sentenced 
to  a  term  of  years  in  the  state  prison,  where  he  is  undergoing 
his  punishment.  The  defendant,  having  been  duly  and  regu- 
larly served  with  process,  suffered  default.  When  the  plaintiff 
offered  evidence  to  establish  her  cause  of  action,  the  court,  upon 
inspection  of  the  complaint,  concluded  that  since  the  action  had 
not  been  brought  within  two  years  from  the  date  of  the  judgment 
of  conviction,  and  no  excuse  was  alleged  as  a  reason  why  it  had 
not  been  brought  within  two  years,  the  plaintiff  was  not  entitled 
to  relief.  Judgment  was  thereupon  rendered  and  entered  dis- 
missing the  action.  Plaintiff  has  appealed  and  submits  the  ques- 
tion whether  this  action  was  proper  in  the  absence  of  an  answer 


350  Franklin  v.  Franklin.  [Dec.  T.  '09 

pleading  tspecially  in  bar  the  proviaion  of  section  3670,  Bevised 
Codes.  This  provision  is: ''A  divorce  must  be  denied:  •  •  * 
(2)  When  the  cause  is  conviction  of  felony,  and  the  action  is 
not  commenced  before  the  expiration  of  two  years  after  final 
judgment  and  sentence."  The  argument  is  that  this  provision 
is  a  mere  limitation  as  to  the  time  within  which  the  action  may 
be  brought ;  that  section  6475,  Revised  Codes,  provides  that  the 
objection  that  the  action  was  not  commenced  within  the  time 
limited  can  be  taken  only  by  answer;  and  that,  since  the  defend- 
ant interposed  no  defense,  the  court  had  no  power  to  deny 
relief  stia  sponie.  We  are  not  aided  in  the  determination  of  the 
question  involved  by  brief  or  argument  on  behalf  of  defendant,, 
and  public  policy,  which  must  always  be  taken  into  account  in 
actions  of  this  character,  is  not  referred  to  in  the  brief  of  the 
plaintiff. 

Upon  the  theory  that  an  action  for  divorce  is  an  action  to 
adjust  private  rights  merely,  the  position  of  counsel  would  be 
correct,  for  if  the  provision  quoted  above  is  to  be  regarded  as  a 
limitation  upon  the  enforcement  of  a  private  right  in  which  the 
public  has  no  concern,  it  is  left  to  the  option  of  the  defendant 
to  avail  himself  of  it  or  not,  as  he  pleases.  But  the  state  makes 
itself  a  party  to  every  marriage,  in  that  it  requires  the  contract 
to  be  entered  into  before  officers  designated  by  itself,  or  by  the 
mutual  and  public  assumption  by  the  parties  of  the  marriage 
relation.  (Revised  Codes,  sec.  3607.)  The  consent  of  the  par- 
ties is  necessary,  and  to  this  extent  the  assumption  of  the  rela- 
tion may  be  said  to  depend  upon  private  contract ;  but,  when  the 
status  of  the  parties  has  once  been  established,  it  is  to  the  inter- 
est of  the  state  that  it  be  permanent.  Upon  this  condition  de- 
pends the  home,  upon  the  preservation  of  which,  in  turn,  depends 
good  citizenship  and  the  permanency  of  a  republican  form  of 
government.  The  state  therefore  favors  the  institution  of  mar- 
riage. For  the  same  reason  it  is  not  favorable  to  divorces,  and 
permits  them  only  when  the  relations  of  the  parties  become 
such  that  the  interest  of  the  public,  as  well  as  of  their  own, 
requires  that  they  be  permitted  to  reassume  their  independence. 
It  rests  exclusively  with  the  legislature  to  prescribe  the  grounds 
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upon  whieh  divorces  may  be  granted,  and  also  to  prescribe  sack 
conditions  as  to  residence  of  the  parties  within  the  jurisdiction, 
and  such  limitations  as  to  the  time  within  which  actions  may  be 
brought,  to  secure  them,  as  it  deems  public  policy  requires. 
{Deyoe  v.  Superior  Court,  140  Cal.  476,  98  Am.  St.  Rep.  73, 
74  Pac.  28 ;  Dennis  v.  Denms,  68  C!onn.  186,  57  Am.  St.  Rep.  95, 
36  Aa  34,  34  L.  R.  A.  449 ;  Butcher  v.  Dutcher,  39  Wis.  651  ; 
14  Cyc.  577;  1  Nelson  on  Divorce  and  Separation,  sec.  8.)  And 
the  doctrine  is  generally  recognized  that  such  an  action  is  not  a 
mere  controversy  between  private  parties,  but  that  the  state  is 
interested  as  an  adverse  party  so  far  as  to  oppose  the  granting 
of  a  decree  unless  a  case  is  made  which  comes  within  the  rules 
prescribed  by  the  statute. 

In  Bordeaux  v.  Bordeaux,  32  Mont.  159,  80  Pac.  6,  this  court 
said:  ''An  action  for  divorce  is  peculiar  in  its  nature,  in  that,, 
besides  the  interests  of  the  parties  involved,  the  public  is  also 
interested  and  for  this  reason  the  conscience  of  the  court  is 
appealed  to  by  this  interest  not  to  permit  the  divorce  unless 
the  facts  presented  on  the  whole  record  justify  it."  This  was 
said  with  reference  to  the  defense  of  condonation,  not  specially 
pleaded  but  appearing  from  the  evidence  as  a  whole.  The  same 
principle  is  recognized  in  the  case  of  Bumping  v.  Bumping,  36 
Mont.  39,  91  Pac.  1057,  12  L.  R.  A.,  n.  s.,  1197,  wherein  the 
court  had  under  consideration  section  3674  of  the  Revised  Codes, 
which  prohibits  the  granting  of  a  divorce  unless  the  plaintiff 
has  been  a  resident  of  the  state  for  one  year  next  preceding  the 
bringing  of  the  action.  There  the  allegation  touching  residence 
was  held  to  be  not  a  matter  of  defense,  but  a  fact  necessary  to 
be  alleged  by  the  plaintiff  to  confer  jurisdiction  upon  the  court, 
and  that  it  was  the  duty  of  the  court  to  make  inquiry,  ex  officio, 
and  deny  the  decree  unless  the  fact  was  established.  The  fol- 
lowing language  is  quoted  with  approval  from  Dutcher  v. 
Dutcher,  supra:  **It  concerns  the  public  welfare  that  the  state 
should  not  be  made  a  free  mart  of  divorce  for  strangers,  and 
that,  amongst  her  own  people,  divorce  should  not  become  matter 
of  free  will  as  much  as  marriage — ^a  personal  right  independent 
of  public  right  and  inconsistent  with  public  welfare.    Divorces 
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without  the  letter  and  spirit  of  the  statute  in  fact,  but  made  to 
look  within  it  by  design  or  mistake  or  accident,  are  frauds  upon 
the  statute  and  offenses  against  public  policy.  And  it  is  the 
duty  of  the  courts,  ex  officio,  •  •  •  to  look  closely  into 
actions  for  divorce,  and  to  direct  inquiries  into  the  facts,  when 
necessary,  and  finally  to  deny  all  divorces  which  would  be  abuses 
of  the  statute."  (See,  also,  2  Bishop  on  Marriage  and  Divorce, 
231,  253,  338;  Nelson  on  Divorce  and  Separation,  sec.  8.)  If 
this  is  the  correct  theory,  the  argument  of  plaintiff  is  not  sound, 
for  to  give  it  way  would  be  to  eliminate  entirely  from  every 
case  the  feature  of  public  interest,  and  leave  it  to  the  defendant 
to  consent  to  the  decree  either  by  failing  to  make  a  defense  or 
by  omitting  to  invoke  the  statute.  The  language  of  section  3670 
is  no  more  imperative  than  is  that  of  section  3674.  Both  declare 
that  ''a  divorce  must  be  denied,"  in  the  one  case  if  the  action 
is  not  brought  within  two  years  after  final  judgment  and  sen- 
tence, and  in  the  other  if  the  plaintiff  has  not  been  a  resident  of 
the  state  for  the  required  time.  It  would  seem  inconsistent  to 
hold  that  in  the  latter  case  on  grounds  of  public  policy  the  fact 
must  be  alleged  and  proved,  and  that  in  the  former  it  is  a  matter 
of  no  concern,  except  to  the  parties,  when  the  action  is  brought. 
Counsel  for  plaintiff  cite  and  rely  upon  the  cases  of  Bihin 
V.  Bihin,  17  Abb.  Pr.  (N.  Y.)  19,  and  Kaiser  v.  Kaiser,  16  Hun 
(N.  Y.),  602.  They  are  both  in  point;  but  both  seem  to  adopt 
the  theory  that  the  action  is  a  mere  private  controversy  about 
which  the  public  has  no  conem.  We  agree  with  the  rule  stated 
in  the  dissenting  opinion  of  Judge  Davis,  in  Kaiser  v.  Kavier: 
' '  The  statute  on  which  the  court  below  refused  the  decree  in  this 
ease  is  not  a  mere  statute  of  limitations.  It  enters  into,  and  is 
a  substantive  part  of,  the  right  or  cause  of  action,  and  the  party 
seeking  the  relief  for  which  it  provides  must  affirmatively  estab* 
lish,  before  the  decree  of  divorce  can  be  granted,  that  the  action 
was  brought  within  the  two  years  specified  by  the  statute. 
The  action  is  the  creature  of  the  statute.  No  such  action  ex- 
isted at  the  common  law,  and  it  is  made  a  condition  of  the  right 
to  maintain  the  action  that  it  should  be  brought  within  a  pre- 
scribed time.    When  it  appears  affirmatively  that  the  suit  was 
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not  commenced  within  the  prescribed  time,  the  court  has  no 
Jurisdiction  to  pronounce  a  decree  dissolving  the  marriage  rela- 
tion. This  has  alwa3rs  been  the  construction  given  to  the  statute 
by  the  rules  and  practice  of  the  court  of  chancery  and  of  this 
<!Ourt,  and  by  the  decisions.  A  similar  rule  prevails  as  to  actions 
for  divorce  for  adultery.  The  statute  is  based  upon  grounds 
and  reasons  in  no  sense  analogous  to  those  on  which  ordinary 
limitations  rest."  (See,  also,  Nelson  on  Divorce  and  Separa- 
tion, sec.  524.)  While  this  author  says  that  the  statute  should 
be  pleaded  by  defendant  in  order  to  be  availed  of,  he  never- 
theless recognizes  the  rule  that,  if  the  plaintiff's  own  case  re- 
veals the  fact  that  the  statutory  limitation  has  run,  the  court 
should,  if  the  public  interest  requires,  dismiss  the  action;  and 
in  the  latter  part  of  the  same  paragraph  he  says  that  Judge 
Davis  in  his  dissenting  opinion  states  the  true  rule  of  the  law. 
The  judgment  of  the  district  court  is  affirmed. 

Affirmed. 

Mb.  Justice  Smith  and  Mb.  Justice  Holloway  concur. 


STATE  EX  BEL.  HAY,  Je.,  Respondent,  v.  HINDSON  et  al.. 

Appellants. 

(No.  2,790.) 
(Submitted  January  18,  1910.    I>ecided  January  21,  1910.) 

[106  Pae.  362.] 

Statuiory  Construction — Legislative  Intent — Repeal  by  Impli- 
C4it%on — Presumptions, 

Statutory  Construction — ^Legislative  Intent. 

1.  In  the  construction  of  statutes,  the  intention  of  the  legislature 
must  be  ascertained,  and,  when  ascertained,  is  controlling. 

Same — ^Bepeal  by  Implication — Presumption. 

2.  The  law  does  not  favor  the  repeal  of  an  earlier  statute  by  a  later 
one  by  mere  implication;  and  the  presumption  against  an  implied  re- 
peal is  stronger  where  the  provisions,  apparently  conflicting,  were 
enacted  at  or  about  the  same  time. 

Same. 

3.  Where  two  Acts  are  passed  by  the  legislature  at  the  same  ses- 
sion,  both   amending  the   same   statute  and  neither  referring   to   the 

Mont.,  Vol.  40—23 
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other,  both  must  be  given  effect,  unless  their  provisions  are  irreconcil- 
able. 

Same — Deputy  Sheriffs — Salarj. 

4.  Chapter  93,  Laws  of  1909,  amending  section  3119,  Beviaed  Codes^ 
so  as  to  fix  the  salaiy.  of  that  deputy  sheriff  who  acted  as  jailer,  at 
the  same  rate  paid  to  other  deputies,  and  Chapter  119,  having  for 
Its  purpose  the  amendment  of  the  same  section  so  as  to  allow  an 
additional  deputy  to  the  clerk  of  the  district  court  haviug  more- 
than  one  judge,  were  both  passed  on  the  last  day  of  the  session,  and 
approved  by  the  governor  after  adjournment  of  the  legislatiire,  the 
latter  Act  a  few  days  after  the  former.  Neither  statute  referred  to 
the  other.  In  amending  section  3119,  relative  to  the  deputy  cleric 
of  the  district  court,  that  portion  having  reference  to  the  salary  of 
the  deputy  sheriff  who  acted  as  jailer  was  republished  as  it  originally 
stood,  and  Chapter  119,  as  thus  enacted,  contained  a  general  repeal- 
ing clause.  Held,  that  the  Acts  are  not  inconsistent;  that  the  gen- 
eral repealing  clause  cannot  be  said  to  have  been  intended  to  operate 
on  Chapter  93;  that  the  republishing,  in  Chapter  119,  of  that  por- 
tion of  the  section  amended  by  Chapter  93,  was  an  inadvertence  and 
must  be  disregarded,  and  that  both  Acts  must  be  given  effect,  under 
the  rule  stated  in  paragraph  3  above. 

Appeal  from  District  Court,  Lewis  and  Clark  County;  J.  M^ 
Clements,  Judge. 

Mandamus  by  the  state,  on  the  relation  of  Henry  Hay,  Jr., 
against  J.  J.  Hindson  and  others,  county  commissioners  of  Lewis 
and  Clark  county,  to  compel  the  allowance  and  payment  of  a 
claim  of  relator.  Prom  a  judgment  awarding  a  peremptory 
writ,  defendants  appeal.    AfSrmed. 

In  behalf  of  Appellants  there  was  a  brief  by  Mr,  Albert  J, 
Oalen,  Attorney  General,  and  Mr.  W.  L,  Murphy,  Assistant  At- 
torney General. 

Messrs,  Clayierg,  Moloney  &  O'Flynn,  and  Messrs.  Hey  wood 
&  Phelan,  filed  a  brief  in  behalf  of  Respondent. 

Cause  submitted  oh  briefs  of  counseL 


MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

During  1909  Lewis  &  Clark  county  was  a  county  of  the  third 
class,  and  relator,  Hay,  was  a  deputy  sheriff  who  acted  as  jailer. 
For  his  services  rendered  during  the  month  of  June,,  1909,.  the 
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relator  was  paid  only  $90,  and  he  thereupon  filed  with  the 
county  auditor  his  verified  claim  for  $35,  contending  that  he 
was  entitled  to  receive  a  salary  of  $125  per  month.  The  claim 
was  passed  upon  and  approved  by  the  auditor,  but  was  dis- 
allowed by  the  board  of  county  commissioners,  upon  the  theory 
that  the  maximum  compensation  of  relator  was  $90  per  month. 
An  application  was  made  to  the  district  court  by  the  relator  for 
writ  of  mandate  to  compel  the  board  of  county  commissioners  to 
allow  and  pay  his  claim  for  $35.  A  peremptory  writ  was  issued 
after  a  hearing,  and  from  the  judgment  awarding  such  writ  the 
commissioners  appealed.  The  question  presented  is:  What  sal- 
ary was  allowed  by  law  to  a  deputy  sheriff  who  acted  as  jailer, 
in  a  county  of  the  third  class,  during  the  month  of  June,  1909 1 

Prior  to  the  enactment  of  certain  measures,  which  will  here- 
after be  considered,  the  maximum  salary  allowed  a  deputy  sheriff 
who  acted  as  jailer  was  fixed  by  section  3119,  Revised  Codes,  at 
$90  per  month.  This  statute  had  been  in  force  since  March 
3,  1905.  On  March  4,  1909,  two  certain  bills  were  passed  by 
the  ninth  legislative  assembly,  duly  enrolled,  signed  by  the  pre- 
siding ofScers,  and  transmitted  to  the  governor,  who  indorsed 
upon  each  that  it  was  received  at  11 :55  P.  M.  These  bills  are 
designated  House  Bill  335  (now  Chapter  93,  Laws  1909),  and 
Senate  Bill  120  (now  Chapter  119,  Laws  1909).  On  March  5 
the  governor  approved  House  Bill  335,  and  on  ^larch  8  he  ap- 
proved Senate  Bill  120.  House  Bill  335  fixed  the  salary  of  a 
deputy  sheriff  who  acts  as  jailer  at  the  same  amount  allowed 
any  other  deputy  sheriff,  which,  for  a  county  of  the  third  class, 
was  $125  per  month,  in  June,  1909.  Senate  Bill  120  reiterates 
the  language  of  section  3119  above,  in  so  far  as  it  fixed  the 
maximum  compensation  for  such  ofScer  at  $90  per  month.  So 
that  we  have  these  two  bills,  passed  upon  the  same  day,  con- 
taining these  apparently  contradictory  provisions.  The  legis- 
lative history  of  these  Acts  discloses  that  each  was  intended  to 
amend  section  3119,  above.  It  is  one  of  the  elementary  rules 
of  the  law  of  statutory  construction  that  the  intention  of  the 
lawmakers  shall  be  ascertained,  if  possible,  and,  when  ascer- 
tainedy  shall  control.    As  is  well  said  in  Biggs  v.  Palmer,  115 
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N.  T.  506,  12  Am.  St.  Rep.  819,  22  N.  E.  188,  5  L.  R.  A.  340 : 
"A  thing  which  is  within  the  intention  of  the  makers  of  a  statute 
is  as  much  within  the  statute  as  if  it  were  within  the  letter; 
and  a  thing  which  is  within  the  letter  of  the  statute  is  not  within 
the  statute  unless  it  be  within  the  intention  of  the  makers." 
Necessarily  the  courts  must  look  to  the  statute  itself,  its  history, 
or  both,  for  the  key  to  the  legislative  intent. 

A  comparison  of  each  of  these  two  bills  with  section  3119, 
above,  discloses  at  once  just  what  purpose  the  legislature  had  in 
each  instance.  House  Bill  335  amends  section  3119  in  one  par- 
ticular only.  Prior  to  this  amendment  this  section  provided 
that  in  a  county  of  the  third  class  the  sheriff  may  appoint  two 
deputies,  who  shall  act  as  jailers  '^at  a  salary  not  to  exceed 
ninety  dollars  per  month"  for  each.  The  amendment  substi- 
tutes, for  the  words  quoted  above,  the  following:  "And  receive 
the  same  salary  as  other  deputy  sheriffs."  In  other  respects  the 
section  was  left  as  it  was  enacted  originally.  In  order  to  make 
this  change,  our  Constitution  (Article  V,  section  25)  requires 
that  the  entire  section  3119,  as  thus  amended,  should  be  re- 
enacted  and  published  at  length,  and  this  was  done.  The  con- 
stitutional provision,  however,  is  a  rule  of  legislative  procedure, 
merely  directing  how  such  an  amendment  can  be  made.  The 
rule  of  construction  applicable  in  such  a  case  is  found  in  sec- 
tion 119,  Revised  Codes,  which  provides:  "Where  a  section  or  a 
part  of  a  statute  is  amended,  it  is  not  to  be  considered  as  having 
been  repealed  and  re-enacted  in  the  amended  form,  but  the  por- 
tions which  are  not  altered  are  to  be  considered  as  having  been 
the  law  from  the  time  they  were  enacted,  and  the  new  provisions 
are  to  be  considered  as  having  been  enacted  at  the  time  of  the 
amendment."  So  that,  in  this  instance,  section  3119,  as  amended 
by  House  Bill  335,  has  been  and  continues  in  full  force  and 
effect  from  March  3,  1905,  except  in  so  far  as  the  increased  com- 
pensation is  made  to  the  deputy  sheriff  who  acts  as  jailer,  and 
this  provision  only  took  effect  as  of  the  date  of  its  approval, 
March  5,  1909.  Likewise,  Senate  Bill  120  amends  section  3119 
by  the  mere  substitution  of  the  word  "four"  for  the  word 
"three,"  and,  as  thus  amended,  the  clerk  of  the  district  court 
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in  a  county  of  the  third  elass  having  more  than  one  district 
jndge  is  now  allowed  four  deputies;  whereas,  before  this  amend- 
ment was  made,  he  was  allowed  but  three. 

This  statement  appears  to  us  to  disclose  beyond  controversy 
that,  in  enacting  House  Bill  335,  the  only  purpose  which  the 
law-makers  had  in  mind  was  to  change  the  compensation  allowed 
a  deputy  sheriff  who  acts  as  jailer;  and  the  only  purpose  in 
enacting  Senate  Bill  120  was  to  increase  the  number  of  deputies 
allowed  certain  district  clerks  from  three  to  four.  The  two 
bills  were  passed  at  the  same  time.  Both  amendments  might 
have  been  incorporated  in  either  bill.  But  the  mere  fact  that 
the  governor  approved  the  Senate  Bill  three  days  after  he  ap- 
proved the  House  Bill  ought  not  to  operate  to  defeat  the  mani- 
fest purpose  of  the  legislature. 

Senate  Bill  120  contains  a  general  repealing  clause;  but  it 
cannot  be  said  that  it  was  intended  to  operate  upon  section  3119 
as  amended  by  House  Bill  335,  for  at  the  time  the  Senate  Bill 
was  passed,  the  members  of  the  legislature  could  not  know  that 
House  Bill  335  would  ever  become  a  law.  Both  measures  were 
passed  on  the  last  day  of  the  legislative  session,  and  neither  was 
acted  upon  by  the  executive  until  after  final  adjournment.  It 
tiierefore  required  the  signature  of  the  governor  to  make  either 
operative.  (Const,  Art.  VII,  sec.  12.)  There  could  not  be, 
therefore,  any  express  repeal  of  the  House  Bill  by  the  Senate 
Bill,  and  it  is  a  rule  of  universal  application  that  the  repeal 
of  an  earlier  statute  by  ia  later  one  by  mere  implication  is  never 
favored.  (United  States  v.  One  Hundred  and  Ninety-six  Buf- 
falo Robes,  1  Mont.  489;  Congdon  v.  Butte  Consolidated  Ry. 
Co.,  17  Mont.  481,  43  Pac.  629 ;  Winslow  v.  Morton,  118  N.  C. 
486,  24  S.  E.  417.)  And  the  presumption  against  an  implied 
repeal  is  stronger  where  the  provisions,  apparently  conflicting, 
were  enacted  at  or  about  the  same  time.  In  State  ex  rel.  Insur- 
ance Co.  V.  Rotwitt,  17  Mont.  41,  41  Pac.  1004,  this  court  said: 
**It  is  also  a  rule  of  construction  that,  where  two  Acts  were 
passed  at  the  same  session  of  the  legislature,  effect  should  be 
given  to  each,  if  possible.  In  such  a  ease  the  presumption  is 
strong  against  implied  repeal.''     This  language  is  referred  to 
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and  quoted  with  approval  in  Congdon  v.  Butte  Consolidated  Ey. 
Co,,  above,  and  the  same  role  is  found  in  26  American  and 
English  Encyclopedia  of  Law,  second  edition,  716,  and  in  1 
Lewis'  Sutherland  on  Statutory  Construction,  second  edition, 
section  268. 

The  question  before  us  is  not  a  new  one.  It  has  arisen  in 
many  states,  and  it  is  quite  uniformly  held  that,  where  two 
amendatory  statutes  are  passed  at  the  same  session  of  the  legis- 
lature, neither  of  which  refers  to  the  other,  they  will  both  be 
held  to  be  effective,  unless  the  amendatory  portions  are  irrecon- 
cilable. The  authorities  in  support  of  this  view  are  collected  in 
1  Lewis'  Sutherland  on  Statutory  Construction,  section  273.  As 
observed  above,  there  is  not  anything  inconsistent  between  the 
amendment  sought  to  be  made  by  House  Bill  335  and  the  amend- 
ment sought  to  be  made  by  Senate  Bill  120.  And  our  conclu- 
sion is  that  section  3119  was  amended  by  House  Bill  335,  and 
thereby  the  salary  of  the  deputy  sheriff  of  a  county  of  the  third 
class  who  acts  as  jailer  was  fixed  at  $125  per  month ;  that  Senate 
Bill  120  did  not  purport  to  make  any  change  in  the  salary  of 
that  officer;  and  that  the  mere  inclusion,  in  this  Senate  Bill,  of 
the  concluding  clause  of  section  3119  as  it  was  before  the  amend- 
ment made  by  the  House  Bill,  was  an  inadvertence,  and  such 
clause  ought  to,  and  will,  be  disregarded.  The  following  au- 
thorities directly  support  this  view:  Svenness  v.  West  Salem, 
114  Wis.  650,  91  N.  W.  121;  Reeves  v.  Oay,  92  Ga.  309,  18  S.  E. 
61 ;  Winslow  v.  Morton,  118  N.  C.  486,  24  S.  E.  417 ;  State  ex 
rel.  Love  v.  Elko  County  Commrs.,  21  Nev.  19,  23  Pac.  935; 
Lewis  V.  Brandenburg,  105  Ky.  14,  47  S.  W.  862,  48  S.  W.  978; 
Lang  v.  Calloway,  68  Mo.  App.  393;  1  Lewis'  Sutherland  on 
Statutory  Construction,  2d  ed.,  sec.  234. 

We  find  no  error  in  the  record.    The  judgment  is  affirmed. 

Affirmed, 
Mr.  Chief  Justice  Brantly  and  Mb.  Justice  Smith  concur. 


40  Mont.]    State  ex  rel.  Mackey  v.  District  Court  et  aJm    359 


41       325 


STATE  EX  rel.  mackey,  Relator,  v.  DISTRICT  COURT       J?     m 

ET  AL.,  Respondents. 

(No.  2,812.) 
(Submitted  January  17,  1910.    Deeided  January  29,  1910.) 

[106  Pac.  1098.] 

Districi    Courts — Jurisdiction — Nonresidents — Oeneral  Appear- 
ance— What  Constitutes — Prohibition. 

Oeneral  Appearance — ^What  Constitutes. 

1.  Where  defendants,  after  a  denial  of  their  motion  to  dismiss  the 
action,  asked  for  and  were  granted  time  in  which  to  answer  to  the 
merits,  their  request  for  time  constituted  a  general  appearance,  the 
effect  and  scope  of  which  could  not  be  limited  by  a  statement  of 
counsel  that  he  desired  the  record  to  show  that  his  appearance  was 
special. 

<jOTSJta — Jurisdiction — ^Extent. 

2.  The  jurisdiction  of  the  courts  of  a  state  is  coextensive  with  its 
sovereignty,  which  is  limited  only  by  the  territory  of  the  state,  and 
attaches  to  all  property  and  persons  within  the  limits  thereof. 

Distriet  Courts — Jurisdiction — Nonresidents — Prohibition. 

3.  All  the  parties  to  an  action  on  a  promissory  note,  executed  and 
payable  in  a  sister  state,  were  nonresidents  of  Montana.  Money  be- 
longing to  one  of  defendants,  in  the  hands  of  a  third  party  in  this 
state,  having  been  attached,  and  a  motion  to  release  same  from  levy 
as  well  as  one  to  dismiBS  the  action  having  been  denied,  such  de- 
fendant made  application  for  writ  of  prohibition,  on  the  ground 
that  the  district  court  had  not  jurisdiction  to  try  the  cause.  Held, 
that  that  court  was  clothed  with  jurisdiction  over  the  subject  matter 
of  the  action,  notwithstanding  both  plaintiff  and  defendants  were 
residents  of,  and  the  note  was  payable  in,  another  state;  and  that, 
liaving  acquired  jurisdiction  over  the  persons  of  defendants  by  their 
voluntary  general  appearance,  as  set  forth  in  paragraph  1  above,  it 
bad  power  to  proceed  and  tiy  the  cause. 

Original  application  for  prohibition,  by  the  state,  on  the  re- 
lation of  William  T.  Mackey,  against  the  district  court  of  the 
£fth  judicial  district  and  the  judges  thereof.  Application  dis- 
imifised. 

In  behalf  of  Relator  there  was  a  brief  by  Mr,  C,  R,  Stranahan, 
;and  Messrs,  Wm,  D,  and  James  E.  Fenton,  and  oral  argument  by 
Mr.  Stranahan. 

Mr,  George  F,  Cowan  submitted  a  brief  in  behalf  of  Respond- 
ents, and  argued  the  cause  orally. 
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MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

This  is  an  application  for  a  writ  to  prohibit  the  district  court 
of  Jefferson  county  and  the  judges  thereof  from  further  pro- 
ceeding in  the  case  of  Lillie  P.  Lemcke  v.  O.  F.  McConneU,  A.  B. 
Widney,  and  W.  T.  Mackey,  the  latter  being  the  relator  here^ 
now  pending  in  the  court  aforesaid. 

It  appears  from  the  petition  of  the  relator  that  on  or  about 
the  first  day  of  October,  1908,  the  plaintiff  in  the  cause  referred 
to,  a  resident  of  Seattle,  Washington,  filed  her  complaint,, 
wherein  she  sought  to  recover  from  the  defendants  the  sum  of 
$3,879.96,  together  with  interest  and  $450  attorney's  fees,  be- 
sides costs,  alleged  to  be  due  on  four  certain  promissory  notes 
given  by  the  defendants  to  one  G.  C.  Lemcke,  and  sold  and 
assigned  to  the  plaintiff.  The  notes  were  executed  at  Portland, 
Oregon,  and  were  payable  in  that  city.  Summons  was  regularly 
issued  from  the  clerk's  office  in  Jefferson  county  and  returned 
unserved,  for  the  reason,  as  shown  by  the  return  of  the  sheriff, 
that  he  was  unable  to  find  any  of  the  defendants  in  the  county. 
On  December  10,  1908,  plaintiff's  attorney  filed  with  the  derk 
a  demand  that  an  alias  summons  be  issued,  and  the  clerk  com- 
plied with  the  demand  by  issuing  a  so-called  alias  summons,, 
containing,  in  addition  to  the  contents  of  the  original  summons, 
a  short  statement  of  the  nature  of  the  action.  (See  Revised 
Codes,  sec.  6522.)  This  statement  also  contained  a  notice  that 
the  plaintiff  claimed  ''a  reasonable  attorney's  fee."  The  alias 
summons  was  filed  in  the  clerk's  office  on  the  day  of  its  issu- 
ance. Thereupon  Mr.  Cowan,  attorney  for  the  plaintiff,  filed 
an  affidavit  setting  forth,  among  other  things,  that  all  of  the 
defendants  were  nonresidents  of  the  state  of  Montana,  giving  the 
residence  of  McConnell  as  at  Seattle,  Washington,  and  of  Widney 
and  Mackey  as  Portland,  Oregon,  and  stating  that  Mackey  had 
property  in  Jefferson  county  which  had  been  attached  by  virtue 
of  a  writ  theretofore  issued.  On  account  of  the  fact  that  per- 
sonal service  could  not  be  had,  the  attorney  demanded  that  the 
clerk  enter  an  order  that  service  be  made  by  publication.  The 
clerk  made  the  order,  and  a  copy  of  the  alias  summons  was  pub* 
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lished  in  a  newspaper.    Copies  were  also  mailed  to  each  of  the 
defendants,  addressed  to  their  respective  places  of  residence  as. 
given  in  Mr.  Cowan's  affidavit.    The  writ  of  attachment  here- 
tofore mentioned  was  issued  on  October  1,  1908,  and  was  re- 
turned by  the  sheriff  with  the  indorsement  thereon  that  he  had 
served  the  same  by  attaching  moneys  in  the  possession  of  one 
Benjamine  belcmging  to  the  defendants,  and  Benjamine  had  an- 
swered that  he  had  in  his  possession  and  under  hia  control  the 
sum  of  about  $4,000,  belonging  to  W.  T.  Mackey.    On  January 
21,  1909,  the  relator  appeared  specially,  by  attorney,  in  the  dis- 
trict court,  and  moved  the  court  for  an  order  releasing  from 
levy  the  property  attached,  setting  forth  at  length  his  reasons: 
therefor.    This  motion  was  accompanied  by  the  affidavits  of  all 
of  the  defendants.    The  petitioner  further  alleges  that  none  of 
the  defendants  had  ever  entered  any  general  appearance  in  the 
case  or  submitted  themselves  in  any  way  to  the  jurisdiction  of 
the  court;  also  that  on  the  twenty-first  day  of  January,  1909,  the 
defendants  had  appeared  specially  and  filed  a  motion  to  quash 
the  alleged  alias  summons  and  the  service  thereof,  giving  their 
reasons  therefor;  that  on  May  14,  1909,  they  had  by  special 
appearance  moved  the  court  for  an  order  dismissing  the  case 
upon  the  ground  that  the  court  had  no  jurisdiction  of  the  de- 
fendants; that  defendants  are  all  nonresidents  of  Montana,  and 
the  contracts  set  forth  in  the  complaint  were  entered  into  and 
were  all  to  be  performed  in  the  state  of  Oregon ;  that  the  actioni 
was  not  brought  to  enforce  any  legal  or  equitable  lien,  or  claim 
to,  or  to  remove  any  encumbrance,  or  lien,  or  cloud  upon  the 
title  of  real  or  personal  property  within  this  state;  that  the 
district  court  had  denied  all  of  defendants'  motions,  and  had 
granted  them  forty  days  within  which  to  answer  in  the  cause ;. 
that,  unless  the  district  court  is  prohibited  from  proceeding,  it 
will  enter  default  and  judgment  against  the  defendants  ''and 
cause  this  relator  great  and  vexatious  delay  by  an  appeal  there- 
from, and  relator  says  that  he  has  no  plain,  speedy,  or  adequate 
remedy  by  appeal  or  at  law  or  otherwise." 

The  answer  contains,  among  others,  this  allegation:  ''That  on 
the  twenty-fifth  day  of  October,  1909,  the  relator,  Mackey,  by 
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and  through  his  attorney  of  record,  appeared  in  said  district 
court,  the  same  being  in  regular  session,  and,  immediately  after 
the  decision  of  said  district  court  upon  the  relator's  motion  to 
dismiss  said  action  for  want  of  jurisdiction  over  the  person  of 
the  relator  and  his  codefendants,  made  application  to  said  court 
for  forty  days'  time  within  which  to  answer  to  the  merits  of 
the  action."  A  copy  of  the  following  minute  entry  is  attached 
to  the  answer:  "Come  this  day  into  open  court  Qeo.  P.  Cowan, 
Esq.,  attorney  for  plaintiff,  and  C.  R.  Stranahan,  Esq.,  attorney 
for  the  defendants,  whereupon  •  •  •  defendants'  motion  to 
quash  the  summons  and  the  service  is  oveiiruled.  Defendants 
except.  •  •  •  Defendants  ask  and  are  granted  forty  days 
in  which  to  answer  to  the  merits."  The  reply,  verified  by  the 
relator  personally,  at  Portland,  Oregon,  denies  that  Mr.  Stran- 
ahan entered  a  general  appearance  when  he  asked  for  time  to 
answer,  and  alleges  that  such  appearance  was  special;  that  he 
announced  in  open  court  that  his  appearance  was  special,  and 
had  no  authority  to  enter  any  other  appearance;  that  the  appli- 
cation was  oral  and  the  minute  entry  was  based  upon  it  alone. 
The  cause  has  been  argued  and  submitted  on  the  briefs  of  coun- 
sel. 

The  only  questions  which  we  are  inclined  to  consider  are: 
\1)  Did  the  court  acquire  jurisdiction  over  the  persons  of  the 
defendants?  And  (2)  Did  it  have  jurisdiction  over  the  subject 
matter  of  the  action?  All  other  questions  argued  in  the  briefs 
may  be  raised  by  direct  appeal  from  the  order  refusing  to 
dissolve  the  attachment,  or  from  any  judgment  hereafter  entered 
against  the  defendants.     (Revised  Codes,  sec.  7098.) 

1.  We  are  of  opinion  that  the  district  court  acquired  juris- 
diction over  the  persons  of  the  defendants  by  virtue  of  their 
general  appearance  in  the  cause  at  the  time  when  their  counsel 
asked  for  and  was  granted  forty  days  in  which  to  answer  to  the 
merits.  The  allegation  in  the  reply  of  the  relator,  who  was 
not  personally  present,  to  the  effect  that  such  appearance  was 
special,  and  that  Mr.  Stranahan  had  no  authority  to  appear 
generally,  is  not  entitled  to  consideration.  The  reply  impliedly 
admits  that  he  had  authority  to  ask  for  an  extension  of  time  to 
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answer.  No  effort  has  ever  been  made  to  correct  the  minute 
entry,  and  a  collateral  attack,  such  as  is  suggested  in  the  reply, 
<;annot  avail  in  this  proceeding.  The  minute  entry  is  in  full 
force  and  effect.  The  defendants  had  choice  of  two  courses 
of  action :  They  might  have  obtained  the  extension  of  time  from 
the  plaintiff's  attorney  by  stipulation,  or,  in  default  of  that, 
they  were  at  liberty  to  request  the  court  to  intervene  in  their 
behalf.  They  chose  the  latter  course,  and  in  so  doing  neces- 
sarily appeared  in  open  court  for  the  purpose.  A  request  for 
time  in  which  to  answer  to  the  merits  constitutes  in  our  judg- 
ment a  general  appearance,  the  effect  and  scope  of  which  may 
not  be  limited  by  any  statement  on  the  part  of  counsel  that  he 
desires  the  record  to  show  that  his  appearance  is  special.  The 
order  of  the  court  granting  additional  time  to  answer  un- 
doubtedly had  the  desired  effect.  No  default  could  properly 
be  entered  until  after  the  expiration  of  the  time  allowed.  The 
defendants  obtained  this  advantage  by  virtue  of  the  action  of 
the  court,  and,  having  gained  it,  they  may  not  be  heard  to  say 
that  the  order  was  a  nullity.  (See  Parr  v.  Webb^  ante,  p.  346, 
106  Pac.  353.)  In  the  case  of  Kleinschmidt  v.  Morse,  1  Mont. 
100,  Mr.  Justice  Knowles,  speaking  for  this  court,  said:  ''What 
Is  a  general  appearance  in  an  action?  A  party  coming  into 
court  in  an  action  without  limiting  the  object  for  which  he 
comes  in. ' '  The  author  of  the  article  * '  Appearances, ' '  found  in 
Z  Cyc.  507,  thus  states  the  rule:  ''A  defendant  is  also  consid- 
ered to  have  made  a  general  appearance  when  he  applies  for  or 
obtains  leave  to  answer,  or  when  he  applies  for  or  obtains  an 
extension  of  time  to  answer." 

In  the  case  of  State  ex  rel.  Curtis  v.  McCvUough,  3  Nev.  202, 
the  court  said:  **Two  days  after  the  issuance  of  this  writ  the 
defendant  appeared  by  counsel  and  applied  to  this  court  [orig- 
inal proceeding  for  mandamus]  for  further  time  to  prepare 
his  answer  and  make  his  showing.  •  •  •  Upon  that  under- 
standing the  postponement  or  continuance  was  granted.  How- 
ever, instead  of  such  showing,  counsel  appear  and  claim  that 
the  court  had  no  jurisdiction  over  the  defendant  and  ask  that 
the  writ  be  quashed;  but  such  a  motion  seems  rather  out  of 
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place,  following,  aa  it  did,  the  a£Sdavit  for  continuance,  and 
the  action  of  the  oonrt  upon  it.  The  a£Sdayit,  it  seems  to  ns,. 
gave  the  court  as  complete  jurisdiction  of  the  defendant  as  an 
answer  to  the  merits  would  have  done."  In  the  case  at  bar  the 
showing  was  made  orally  or  the  application  was  made  without 
a  showing,  but  we  can  discover  no  difference  in  principle  between 
the  two  methods  of  procedure.  In  both  cases  the  court  was  led 
to  believe  that,  if  the  motion  was  granted,  an  aiiswer  would  be 
filed.     (See,  also.  Gray  v.  Oaiei,  37  Wis.  614.) 

In  the  case  of  Anderson  v.  Burcheti^  48  Kan.  781,  30  Pac.  174, 
it  was  held  that  an  application  by  an  authorized  attorney  for 
leave  to  answer  constitutes  a  general  appearance,  and,  for  the 
purpose  of  giving  jurisdiction,  is  equivalent  to  personal  service 
of  summons. 

In  the  case  of  Hup f  eld  v.  Automaton  Piano  Co.  (C.  C),  66 
Fed.  788,  Judge  Lacombe  said:  ''The  defendant  has  obtained 
extension  of  time  to  plead,  answer,  demur,  or  take  such  other 
action  as  it  may  be  advised.  This  is  the  equivalent  of  a  general 
appearance,  and  the  motion  to  dismiss,  as  to  it,  is  therefore 
denied."  The  same  general  principle  is  disclosed  in  the  follow- 
ing cases,  viz.:  Fonville  v.  Monroe,  74  111.  126;  Mulheam  v. 
Press  Pub,  Co.,  53  N.  J.  L.  150,  20  AtL  760 ;  Orr  v.  Beaton,  1 
Neb.  105.  It  was  also  held  in  the  case  of  Mayer  v.  Mayer,  27 
Or.  133,  39  Pac.  1002,  that  where  a  party  appears  either  before 
or  after  judgment,  and  asks  permission  to  plead  to  the  merits  of 
the  cause,  he  thereby  waives  all  irregularities  in  the  service  of 
process. 

On  the  part  of  the  relator,  the  following  cases  are  cited: 
Vrooman  v.  Li  Po  Tai,  113  Cal.  302,  45  Pac.  470,  Powers  v. 
Braly,  75  Cal.  237,  17  Pac.  197,  Benedict  v.  Amoux,  38  N.  Y. 
Supp.  882,  1  N.  Y.  Ann.  Cas.  407,  and  Bell  v.  Good,  22  Civ. 
Proc.  Rep.  317,  356,  19  N.  Y.  Supp.  693;  but  all  of  these  are 
distinguishable  as  involving  the  construction  of  statutes  unlike 
ours,  and  in  the  judgment  of  the  supreme  court  of  Nevada,  as 
indicated  in  the  case  of  Curtis  v.  McGuUough,  supra,  wrong  in 
principle.  With  this  latter  suggestion  we  are  inclined  to  agree. 
Our  Code  provides:  '^7149.  [Revised  Codes]  A  defendant  appears 
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in  an  action  when  he  answers,  demurs  or  gives  the  plaintiff  written 
notice  of  his  appearance,  or  when  an  attorney  gives  notice  of 
appearance  for  him,  or  has  such  appearance  entered  in  open 
court.  After  appearance,  a  defendant  or  his  attorney  is  en- 
titled to  notice  of  all  subsequent  proceedings  of  which  notice  is 
required  to  be  given.  But  where  a  defendant  ha^  not  appeared, 
service  of  notice  or  papers  need  not  be  made  upon  him  unless 
he  is  imprisoned  for  want  of  bail."  It  was  said  by  the  supreme 
court  of  New  York,  in  Benedict  v.  Amoux,  supra:  "Since  the 
adoption  of  the  Code  of  Civil  Procedure  it  has  been  held  in  a 
number  of  cases  that  a  general  appearance  of  a  defendant  in 
an  action  cannot  be  made  in  any  manner  other  than  that  pre- 
scribed by  section  421  of  that  Code,"  which  provides:  "The 
defendant's  appearance  must  be  made  by  serving  upon  the 
plaintiff's  attorney  within  twenty  days  after  service  of  the  sum- 
mons, exclusive  of  the  day  of  service,  a  notice  of  appearance 
or  a  copy  of  a  demurrer,  or  of  an  answer."  Bell  v.  Oood,  supra, 
is  to  the  same  effect.  The  ease  of  Powers  v.  Brdly,  supra,  was 
decided  in  the  light  of  a  California  Code  provision  whieh  read : 
"A  defendant  appears  in  an  action  when  he  answers,  demurs, 
or  gives  the  plaintiff  written  notice  of  his  appearance,  or  when 
an  attorney  gives  written  notice  of  appearance  for  him."  The 
court  said:  "None  of  these  things  were  done."  In  the  ease  of 
Vroaman  v.  Li  Po  Tai,  supra,  it  was  said:  "Section  1014,  Code 
of  Civil  Procedure,  defines  what  shall  constitute  an  appearance. 
A  defendant  appears  in  an  action  when  he  answers,  demurs  or 
gives  written  notice  of  his  appearance,  or  when  an  attorney  gives 
notice  of  an  appearance  for  him ;  and  he  can  appear  in  no  other 
way."  Our  statute,  however,  provides  that  a  defendant  ap- 
pears in  an  action  when  he  or  his  attorney  has  an  appearance 
entered  in  open  court.  An  action  is  commenced  by  filing  a 
complaint  in  the  office  of  the  clerk;  and  it  is  therefore  not 
customary  with  us  to  give  formal  notice  of  appearance,  either 
to  the  opposite  party  or  his  attorney  or  to  the  court,  but  it  may 
be  done,  and  when  so  done,  the  party  or  his  attorney  is  there- 
after entitled  to  notice  of  all  subsequent  proceedings  as  pro- 
vided in  the  statute.    In  Curtis  v.  McCullough,  supra,  Mr.  Jus- 
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tice  Lewis  said:  '* Although  the  statute  declares  that  'a  defend- 
ant shall  be  deemed  to  appear  in  an  action  when  he  demurs, 
answers  or  gives  the  plaintiff  written  notice  of  his  appearance, 
or  when  an  attorney  gives  notice  of  appearance  for  him/  it 
was  evideirtly  not  the  intention  of  the  legislature  to  make  those 
the  only  means  by  which  a  defendant  could  appear,  but  simply 
that  the  filing  and  service  of  an  answer,  demurrer,  or  notice  of 
appearance  should  be  such  an  appearance  as  would  entitle  the 
defendant  to  notice  of  all  subsequent  proceedings  in  the  cause/' 

2.  It  is  contended  in  the  reply  brief  of  the  relator  that  the 
district  court  has  no  jurisdiction  of  the  subject  matter  of  the 
cause,  for  the  reason  that  the  contracts  were  in  terms  to  be  per- 
formed in  the  state  of  Oregon,  coupled  with  the  fact  that  the 
defendants  are  all  nonresidents  of  Montana.  Our  statute  (Re- 
vised Codes,  sec.  6504)  expressly  provides  that,  if  none  of  the 
defendants  reside  in  this  state,  an  action  may  be  tried  in  any 
county  which  the  plaintiff  may  designate  in  his  complaint.  A3 
to  what  are  styled  local  actions — such,  for  example,  as  those  re- 
lating to  interests  in  lands — ^usually  the  venue  or  place  of  trial 
is  the  district  or  the  county  where  the  subject  matter  lies.  But 
in  general,  transitory  actions  may  be  tried  wherever  personal 
service  can  be  made  on  the  defendant.  As  to  the  general  juris- 
diction of  the  courts  of  a  state,  this  is  coextensive  with  its  sov- 
ereignty, which  is  limited  only  by  the  territory  of  the  state  and 
attaches  to  all  the  property  and  persons  within  the  limits  thereof. 
(Wells  on  Jurisdiction  of  Courts,  sees.  112,  113.) 

The  supreme  court  of  North  Carolina  in  Miller  v.  Black,  47 
N.  C.  341,  said:  "The  case  presents  simply  the  question  whether 
one  citizen  of  the  United  States  can  sustain  an  action  against 
a  citizen  of  another  in  a  state  where  neither  lives.  •  •  •  To 
many  purposes  the  citizens  of  one  state  are  citizens  of  every 
state  in  the  Union.  They  are  not  aliens,  one  to  the  other.  They 
can  purchase  and  hold,  and  transmit  by  inheritance,  real  estate 
of  every  kind  in  each  state.  It  would  be  strange  indeed  if  a 
citizen  of  Georgia,  meeting  his  debtor,  a  citizen  of  Massachusetts, 
in  the  state  of  New  York,  should  not  have  a  right  to  demand 
what  was  due  him,  nor  be  able  to  enforce  his  demand  by  a  resort 
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to  the  courtja  of  that  state.  •  •  •  Must  a  citizen  of  Califor- 
nia to  whom  one,  a  citizen  of  Maine,  owes  a  debt,  •  •  •  go 
to  Maine,  and  bring  his  suit  there,  or  wait  till  he  catches  him 
in  California!  We  hold  not,  but  that  the  courts  of  every  state 
in  the  Union,  where  there  is  no  statutory  provision  to  the  con- 
trary, are  open  to  him  to  seek  redress."  The  same  court,  in 
Walters  v.  Breeder,  48  N.  C.  64,  said:  "We  think  it  is  settled 
that  a  citizen  of  South  Carolina  may  sue  another  citizen  of  that 
state  in  the  courts  of  our  state  upon  a  personal  cause  of  action 
originating  in  South  Carolina." 

In  the  case  of  Johnston  v.  Insurance  Co.f  132  Mass.  432,  the 
supreme  judicial  court,  through  Mr.  Justice  Endicott,  said :  "  It 
has  been  decided  in  this  commonwealth  that  one  foreigner  may 
sue  another  in  our  courts  upon  a  simple  contract  debt  made  with- 
out our  jurisdiction,  if  the  defendant  is  found  here  and  process 
can  be  legally  served  upon  him."  In  the  case  of  Hall  v. 
Williams,  6  Pick.  (Mass.)  232,  17  Am.  Dec.  356,  it  was  held 
that,  if  a  citizen  of  one  state  was  in  another  state  and  served 
with  process  there,  he  was  bound  to  appear  and  make  his  de- 
fense, or  submit  to  the  consequences.  The  supreme  court  of 
Iowa,  in  Darrah  v.  Watson,  36  Iowa,  116,  said:  "Is  it  true  that 
the  courts  of  our  state  cannot  acquire  jurisdiction  of  the  person 
of  a  citizen  and  resident  of  a  sister  state  by  the  service  of 
original  process  upon  such  citizen  within  the  jurisdiction  of  the 
former  state t  We  think  it  is  not."  Again,  the  supreme  judicial 
court  of  Massachusetts  in  Barrell  v.  Benjamin,  15  Mass.  354, 
said:  "Personal  contracts  are  said  to  have  no  sittis  or  locality, 
but  follow  the  person  of  the  debtor,  wherever  he  may  go;  and 
there  seems  to  be  no  good  reason  why  courts  of  any  country 
may  not  lend  their  aid  to  enforce  such  contracts."  And  it  was 
therefore  held  that  one  foreigner  might  sue  another  who  wa& 
transiently  within  the  jurisdiction  of  the  courts  of  the  state 
upon  a  contract  made  between  them  in  a  foreign  country.  (See, 
also,  Gardner  v.  Thomas,  14  Johns,  (N.  Y.)  134,  7  Am.  Dec. 
445;  Hawes  on  Jurisdiction  of  Courts,  sec.  16;  Lisenbee  v. 
Holt,  1  Sneed  (33  Tenn.),  42;  Swan  v.  Smith,  26  Iowa,  87.) 
In  the  case  of  Peabody  v.  Hamilton,  106  Mass.  217,  it  was  said  t 
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'''That  both  parties  are  foreigners  is  no  ground  for  dismissing 
the  writ.  It  is  not  necessary  that  a  foreign  plaintiff  should  be 
personally  within  the  jurisdiction  in  order  to  institute  an  ac- 
tion. •  •  •  Personal  actions  of  a  transitory  nature  may  be 
maintained  in  any  jurisdiction  within  which  the  defendant  is 
found,  so  that  process  is  legally  served  upon  him.  This  we 
understand  to  be  the  general  rule  of  the  common  law."  In 
Dewitt  V.  Buchanan,  54  Barb.  (N.  Y.)  31,  it  was  held:  "Actions 
for  injuries  to  the  person  are  transitory  and  follow  the  person ; 
and  therefore,  so  far  as  the  nature  of  the  action  is  concerned, 
one  foreigner  may  sue  another  foreigner  in  our  courts  for  a  tort 
committed  in  another  country,  the  same  as  on  a  contract  made 
in  another  country.'* 

In  our  judgment  there  can  be  no  question  that  the  district 
court  of  Jefferson  county  had  jurisdiction  of  the  subject  matter 
•of  the  action,  and,  it  having  acquired  jurisdiction  over  the  per- 
sons of  the  defendants  by  their  voluntary  general  appearance, 
it  follows  that  the  proceedings  in  this  court  should  be  dismissed ; 
and  it  is  so  ordered. 

Dismissed. 

« 

Mb.  Chusf  Justios  Bbantlt  and  Ma.  Justice  Holloway  oon- 
•cur. 


HICEEY  ST  AL.,  Respondents,  t;.  BBEEN,  Appellant. 

(No.  2,761.) 
(Submitted  January  20,  1910.    Decided  January  29,  1910.) 

[100  Pae.  SSI.] 

*Claim  and  Delivery — Pleadings — General  Denial — Verdict — In- 
sufficiency— Appeal. 

daim  and  Delivery — Pleadings — General  Denial. 

1.  Where  plaintiff  in  a  claim  and  delivery  action  relies  on  general 
allegations  of  ownership  and  right  to  possession  of  the  property  in 
question,  a  general  denial  puts  in  issue  both  the  right  of  property 
and  the  right  of  possession,  as  well  as  all  other  allegationa  of  tbo 
complaint. 
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Same— Complaint — ^Essentials. 

2.  In  order  that  the  complaint  in  claim  and  delivery  state  a  cause 
of  action,  it  must  not  only  allege  ownership  or  right  of  possession 
in  plaintiff,  but  also  that  defendant  wrongfully  seized  and  detained 
the  property  in  controversy. 

fiame— Verdict — Insufficiency. 

3.  The  verdict  in  an  action  in  claim  and  delivery  must  pass  upon  and 
be  responsive  to  all  the  issues  presented  by  the  pleadings;  hence  where 
the  jury  merely  found  that,  at  the  time  the  action  was  commenced 
and  when  the  trial  was  had,  plaintiffs  were  the  owners  and  entitled 
to  the  possession  of  the  property  in  dispute,  fixing  its  value,  but 
failed  to  find  upon  the  issue  whether  defendant  wrongfully  took  and 
detained  it  from  plaintiffs,  the  verdict  was  insufficient. 

Same — Insufficient  Verdict — ^Review. 

4.  Failure  of  the  verdict  to  find  upon  all  the  issues  raised  by  the 
pleadings  in  a  claim  and  delivery  action  is  not  a  formal  defect  in 
it,  but  one  of  substance;  the  result  is  a  mistrial,  and  the  question 
•of  the  insufficiency  of  the  verdict  may  be  raised  for  the  first  time  on 
appeal. 

Appeal  from  District  Court,  Oranite  County;  Geo.  B.  Winston, 
Judge. 

Action  in  claim  and  delivery  by  John  and  James  Hickey 
against  Peter  Breen.  PlaintiflEs  had  judgment,  from  which,  and 
an  order  denying  a  new  trial,  defendant  appeals.    Reversed. 

Messrs.  8.  T.  Hogevoll,  Mr.  J.  H.  Duffy,  Mr.  Edwin  8.  Booth, 
and  Mr.  W.  L.  Brown,  filed  a  brief  in  behalf  of  Appellant.  Oral 
argument  by  Mr.  Hogevoll,  and  Mr.  Peter  Breen,  appearing 
pro  se. 

The  complaint  was  insufficient.  It  does  not  appear  therefrom 
that  the  plaintiffs  had  any  cause  of  action  at  the  time  of  its 
commencement,  because  it  did  not  set  out  that  they  had  the 
immediate  right  of  possession  at  the  time  of  the  commencement 
of  the  suit.  (Fredericks  v.  Tracy,  98  Cal.  658,  33  Pac.  750 ;  Glass 
V.  Basin  &  Bay  8tate  Min.  Co.,  31  Mont.  21,  77  Pac.  303 ;  Chan  v. 
Slater,  33  Mont.  158,  82  Pac.  657;  Chambers  v.  E^nery  (Utah), 
103  Pac.  1081.)  The  evidence  of  the  value  of  the  property  was 
insufficient  to  sustain  the  verdict  and  judgment.  Is  it  sufficient 
to  say  that  the  horse  is  worth  "in  the  neighborhood  of  $200,"  or 
was  **  about  somewhere  around  $200"?  The  weight  of  authority 
is  distinctly  to  the  contrary.     (See  Alexander  v.  McNear,  28 

Mont.,  Vol.  40—24 


370  HiCKEY  ET  AL.  t;.  Bbeen.  [Dec.  T.  '09 

Fed.  403 ;  Carman  v.  Montana  CbtU.  By.  Co.,  32  Mont.  137,  7» 
Pac.  690 ;  Baird  v.  Johnson,  14  N.  J.  L.  120.) 

The  verdict  is  not  a  general  verdict  for  the  plaintiffs,  but  it 
is  a  special  verdict.  It  is  silent  as  to  whether  or  not  the  defend-^ 
ant  took  or  detained  the  horse  in  controversy.  {Bidenowr  v. 
Beekman,  68  Ind.  237 ;  Degering  v.  Flick,  14  Neb.  450, 16  N.  W. 
825 ;  Smith  v.  Smithy  17  Or.  444,  21  Pac.  439 ;  Swain  v.  Boys,  4 
Wis.  150;  GaUick  v.  Bordeaux,  31  Mont.  328,  78  Pac.  583; 
Woods  V.  Latta,  35  Mont.  9,  88  Pac.  402;  Frank  ;v.  Symans,  3S 
Mont.  61,  88  Pac.  561 ;  McCormick  v.  McCormick,  40  Miss.  760 ; 
Krosmopolski  v.  Paxton,  58  Miss.  581.)  The  silence  of  the 
verdict  to  find  that  defendant  took  or  detained  the  horse  is 
equivalent  to  that  the  jury  found  in  hia  favor  on  this  point. 
(See  Daube  v.  Philadelphia  Iron  Co.,  77  Fed.  715,  23  C.  C.  A. 
420.)  What  does  not  appear  does  not  exist.  (29  Am.  &  Eng. 
Ency.  of  Law,  2d  ed.,  1032.) 

In  behalf  of  Respondents  there  was  a  brief  and  oral  argument 
by  Mr.  George  A.  Maywood, 

The  complaint  states  that  on  the  day  of  the  commencement 
of  this  action  the  plaintiffs  were  still  the  0¥nier8  of,  and  entitled 
to,  the  immediate  possession  of  the  mare  in  controversy.  That 
was  a  statement  and  allegation  that  they  were  the  owners  and 
entitled  to  the  possession  at  the  time  of  the  commencement  of 
this  action,  for  the  reason  that  there  are  no  fractions  of  a  day 
in  law.  (13  Cyc.  262;  State  ex  rel.  State  Pharmaceutical  Assn. 
V.  Michel,  52  La.  Ann.  936,  78  Am.  St  Rep.  364,  27  South.  565,, 
49  L.  B.  A.  218.)  It  was  sufScient.  (See  WiUiams  v.  Ashe^ 
111  Cal.  180,  43  Pac.  598;  McGregor  v.  Lang,  32  Mont.  568, 
81  Pac.  343.) 

It  will  be  presumed  that  the  evidence  proved  the  allegations 
of    the  complaint  as  laid.     (See  McGregor  v.  Lang,  supra.) 
The  jury  inspected  the  mare  in  controversy.    They  were  gath- 
ered from  amongst  the  taxpayers  of  the  county  and  were  well 
competent  to  judge  of  the  market  value  of  the  mare.     (See 
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Holland  v.  Huston,  20  Mont.  84,  49  Pac.  392.)  They  were  not 
bound  by  the  testimony  of  any  witness  or  by  any  part  of  the 
testimony  in  the  case,  but  might  weigh  whatever  evidence  was 
used  in  the  light  and  by  the  help  of  their  own  knowledge  and 
experience  in  arriving  at  a  verdict.  {Head  v.  Hargraves,  105 
U.  S.  45,  26  L.  Ed.  1028;  Patterson  v.  Boston,  20  Pick.  (Mass.) 
166;  Murdoch  v.  Sumner,  22  Pick.  (Mass.)  158;  Leitensdorfer 
V.  King,  7  Colo.  439,  4  Pac.  39;  Kapatrick  v.  Haley,  6  Colo. 
App.  408,  41  Pac.  508 ;  WiUard  v.  WOUams,  10  Colo.  App.  145, 
50  Pac.  208.) 

The  verdict  is  not  open  to  the  objection  made  to  it.  The 
finding  of  the  ownership  and  right  of  XMMSsession  in  the  plain- 
tiffs, and  that  the  plaintiffs  were  entitled  to  a  return  of  the 
property  in  question,  was  by  fair  implication  and  intendment 
a  finding  that  the  property  was  in  the  possession  of  the  defend- 
ant, and  that  as  a  matter  of  law  his  possession  was  wrongful. 
A  verdict  is  entitled  to  a  reasonable  intendment  and  to  a  reason- 
able construction,  and  every  presumption  will  be  indulged  in 
its  favor.  All  the  facts  which  are  necessary  to  support  the 
verdict  and  which  come  within  the  issues  raised  by  the  plead- 
ings, although  not  expressly  found,  will  be  presumed  to  be  in 
accordance  with  the  verdict.  {Johnson  v.  Prazer,  2  Idaho. 
(371),  404,  18  Pac.  48;  Josephi  v.  Mady  Clothing  Co,,  13  Mont. 
195,  33  Pac.  1;  Johnson  v.  Vischer,  96  Cal.  311,  31  Pac.  106.) 
The  verdict  is  not  made  special  merely  by  indicating  upon  what 
it  is  based.  (Clementson  on  Special  Verdicts,  pp.  169,  170,  171 ; 
Porter  v.  Western  etc.  R.  JR.,  97  N.  C.  66,  72,  2  Am.  St.  Rep. 
272,  2  S.  E.  581;  Eisley  et  al.  v.  Mdlchow,  9  Neb.  174,  2  N.  W. 
372;  Corbell  v.  ChOders,  17  Or.  528,  21  Pac.  670.)  It  follows 
very  closely  the  language  of  the  verdict  in  the  case  of  Hynes 
V.  Barnes,  30  Mont.  25,  75  Pac.  523,  approved  by  this  court. 

The  objection  to  this  verdict  was  not  raised  in  the  lower  court 
either  at  the  time  it  was  rendered  or  at  any  other  time,  and 
should  not  be  raised  in  this  court.  (McClellan  v.  Gaston,  18 
Wash.  472,  51  Pac.  1062  j  EOava  v.  Dillihunt,  46  Ala.  698.) 
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MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  by  the  defendant  from  a  judgment  in  favor 
of  the  plaintiffs,  and  from  an  order  denying  his  motion  for  a 
new  trial.  The  action  is  in  claim  and  delivery,  and  the  com- 
plaint is  in  the  usual  form.  Paragraph  2  reads  as  follows :  ''  (2) 
That  on  said  twelfth  day  of  July,  1908,  at  the  county  of  Gran- 
ite, in  the  state  of  Montana,  the  defendant  wrongfully,  and 
without  consent  of  the  plaintiffs,  took  said  bay  mare  from  the 
possession  of  the  plaintiffs,  and  ever  since  has  so  wrongfully 
held  possession  of  the  same."  The  answer  denies  generally  all 
the  allegations  of  the  complaint. 

In  Kmfman  v.  Cooper,  38  Mont.  6,  98  Pac.  504,  this 
court  announced  the  rule,  which  is  recognized  generally,  that: 
**In  statutory  actions,  often  called  replevin,  to  recover  the  pos- 
session of  personal  property,  wherein  the  plaintiff  relies  on  gen- 
eral allegations  of  ownership  and  right  to  possession,  a  general 
denial  puts  in  issue  both  the  right  of  property  and  the  right  of 
possession,  as  well  as  all  other  material  allegations  in  the  com- 
plaint, and  under  it  the  defendant  may  give  in  evidence  any 
special  matters  which  will  defeat  the  plaintiff's  claim." 

The  verdict  returned  in  this  case  follows:  *'We,  the  jury 
in  the  above-entitled  action,  find  our  verdict  in  this  action  that 
the  plaintiffis  in  this  action  were,  at  the  time  of  the  commence- 
ment of  this  action,  and  are  now,  the  owners  of,  and  entitled 
to,  the  immediate  possession  of  the  bay  mare  described  in  plain- 
tiffs' complaint,  and  are  entitled  to  the  possession  and  return 
of  said  bay  mare  or  the  sum  of  $200,  the  value  of  said  mare, 
in  case  a  return  thereof  cannot  be  had."  In  Woods  v.  Latia, 
35  Mont.  9,  88  Pac.  402,  this  court  stated  the  rule,  which 
is  elementary,  that  in  claim  and  delivery  "the  verdict  should 
in  terms  dispose  of  all  the  issues  submitted  to  the  jury."  In 
Oallick  V.  Bordeaux,  31  Mont.  328,  78  Pac.  583,  in  speak- 
ing of  the  action  in  claim  and  delivery, we  said:  **The  gist 
of  the  action  is  the  ownership  or  right  of  possession  in  the 
plaintiff,  and  the  wrongful  seizure  and  detention  by  defend- 
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ants,  and  the  primary  relief  sought  is  the  return  of  the  property 
in  specie.  In  order  that  the  complaint  state  a  cause  of  action, 
it  must  not  only  allege  ownership  or  right  of  possession  in  the 
plaintiff,  but  it  must  allege  the  wrongful  seizure  and  detention 
of  it  by  the  defendants.  The  action  lies  only  against  the  party 
in  possession."  And  this  was  in  effect  reiterated  in  Frank  v. 
Symons,  35  Mont.  56,  88  Pac.  561,  where  it  is  said:  '*The  burden 
of  proof  was  therefore  upon  the  plaintiff  to  show  that  at  the 
time  of  the  commencement  of  the  action  he  was  the  owner  or 
entitled  to  the  possession  of  the  property,  and  that  defendant 
wrongfully  took  the  same  from  him."  The  allegations  of  para- 
graph 2  of  the  complaint  above  were  necessary  in  order  to  state 
a  cause  of  action  (Oallick  v.  Bordeaux,  above) ;  and,  having  been 
put  in  issue  by  the  answer,  we  are  confronted  with  the  inquiry : 
Is  the  verdict  sufficient  to  sustain  a  judgment  in  favor  of  plain- 
tiffs! 

In  18  Encyclopedia  of  Pleading  and  Practice,  568,  the  general 
rule  is  stated  as  follows:  ^'In  an  action  of  replevin  the  verdict 
must  pass  upon  and  be  responsive  to  all  the  issues  presented  by 
the  pleadings,  as  otherwise  no  valid  judgment  can  be  rendered 
thereon."  In  Hamilton  v.  Murray,  29  Mont.  80,  74  Pac.  75, 
this  court  said:  **A  verdict  is  bad  if  it  varies  from  the  issues 
in  a  substantial  matter,  or  if  it  find  only  a  part  of  that  which 
is  in  issue.  The  reason  of  the  rule  is  obvious;  it  results  from 
the  nature  and  the  end  of  the  pleading.  Whether  the  jury  find 
a  geueral  or  a  special  verdict,  it  is  their  duty  to  decide  the 
very  point  in  issue;  and,  although  the  court  in  which  the  cause 
is  tried  may  give  form  to  a  general  finding,  so  as  to  make  it 
harmonize  with  the  issue,  yet  if  it  appears  to  that  court,  or 
to  the  appellate  court,  that  the  finding  is  different  from  the 
issue,  or  is  confined  to  a  part  only  of  the  matter  in  issue,  no 
judgment  can  be  rendered  upon  the  verdict.  (Patterson  v. 
United  States,  2  Wheat.  221,  4  L.  Ed.  224.)  A  verdict  which 
finds  but  part  of  the  issues,  and  says  nothing  as  to  the  rest,  is 
insufficient,  because  the  jury  have  not  tried  the  whole  issue. 
{Holt  V.  Van  Eps,  1  Dak.  206,  46  N.  W.  689.) "  In  Cobbey  on 
Beplevin,  section  1057,  it  is  said:  **A  verdict  failing  to  respond 
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to  the  issue  raised  by  the  pleadings  is  a  nullity,  and  no  judg- 
ment can  be  rendered  thereon."  The  same  author,  in  section 
1049,  states:  "It  is  important  that  the  verdict  be  dear  and 
explicit,  and  that  it  settle  all  the  issues  involved,  as  the  judg- 
ment must  conform  to  the  verdict.  The  gist  of  the  action  is 
the  unlawful  detention,  and  the  verdict  must  speak  unequivo- 
cally on  this  point." 

It  is,  scarcely  necessary  to  cite  authorities  to  support  the  con- 
tention that  the  verdict  returned  herein  is  a  special  verdict,  as 
distinguijshcd  from  a  general  verdict.  (Revised  Codes,  sec.  6757 ; 
29  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  1002 ;  22  Ency.  of  PI.  & 
Pr.  839,  979.)  It  does  not  pretend  to  find  all  the  issues  in  favor 
of  the  plaintiflb  and  against  the  defendant;  in  fact,  it  does  not 
in  terms  find  against  the  defendant  at  all,  but  merely  finds  cer- 
tain facts  in  favor  of  the  plaintiffs,  viz.,  that  at  the  time  the 
action  was  commenced,  and  at  the  time  of  the  trial,  they  were 
the  owners,  and  entitled  to  the  possession,  of  the  property  in 
controversy,  and  inferentially  that  such  property  was  of  the 
value  of  $200.  There  is  not  any  finding  at  all  upon  the  very 
material  issues  whether  the  defendant  ever  took  the  property 
from  the  plaintiffs,  or  detained  the  same.  Assuming  that  the 
jury's  findings  as  made  are  correct,  still  the  defendant  cannot 
be  mulcted  for  costs,  if  he  never  wrongfully  took  or  detained 
the  property.  That  a  verdict  such  as  the  one  returned  in  this 
action  is  not  sufficient  to  sustain  a  judgment  has  been  decided 
many  times.  {Bidenour  v.  Beekman,  68  Ind.  236;  Huff  v. 
Gilbert,  4  Blackf.  (Ind.)  19;  Swain  v.  Boys,  4  Wis.  170.) 

In  support  of  his  contention  that  the  verdict  is  sufficient 
counsel  for  respondents  cites  Hynes  v.  Barnes,  30  Mont.  25,  75 
Pac.  523.  But  we  think  there  is  a  clear  distinction  to  be  noted 
between  the  verdict  in  the  Hynes  Case  and  the  one  now  before 
us.  However,  the  attack  made  upon  the  verdict  in  the  Hynes 
Case  did  not  raise  the  question  now  under  consideration,  as  a 
reference  to  appellant's  brief  in  that  case  discloses.  All  that 
this  court  did  determine  with  reference  to  the  verdict  is  found 
in  the  following  languge:  ''The  verdict  is  not  open  to  the  ob- 
jection made." 
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It  is  also  suggested  by  respondents  that  the  appellant  cannot 
he  heard  in  this  court  for  the  first  time  to  urge  the  objection 
now  made  to  this  verdict.  But  the  rule  for  which  respondents 
contend  relates  only  to  formal  defects  in  the  verdict,  and  not  to 
matters  of  substance.  In  Hamilton  v.  Murray,  above,  this  court 
held  that  for  the  failure  of  the  verdict  to  find  upon  all  the 
material  issues,  the  result  was  in  fact  a  mistrial. 

Appellant  argues  that  the  complaint  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action,  but  with  this  contention 
we  do  not  agree. 

Since  a  new  trial  must  be  had  for  the  failure  of  the  verdict 
to  pass  upon  material  issues  presented  by  the  pleadings^  it  is  not 
proper  to  refer  to  the  evidence. 

The  judgment  and  order  are  reversed,  and  a  new  trial  is  or- 
dered. 

Reversed  and  remanded. 

Mr.  Chief  Justice  Braktlt  and  Mr.  Justice  Smith  concur. 

Behearing  denied  March  1,  1910. 


McALLISTEBy  Bespondekt,  v,  McDONALD  et  al..  Appel- 
lants. 

(No.  2,747.) 
(Submitted  Janoary  19,  1910.    Deeided  January  29,  1910.) 

[106  Pac.  882.] 

Novation — What  Constitutes  —  Evidence — Insufficiency — Appeal 
— Record — New  Trial — Notice  of  Intention — Waiver, 

Appeal — ^Record — N«w  Trial — Notice  of  Intention — ^Waiver. 

1.  Where  the  record  on  appeal  disclosed  that  "the  motion  for  new 
trial  was  duly  presented  to  the  court  upon  the  said  notice''  of  in- 
tention; that  the  respondent  accepted  service  of  the  proposed  state- 
ment of  the  case  for  use  on  appeal,  without  objection;  that  the 
statement  was  settled  and  signed  by  the  trial  judge  afl  correct,  and 
where  the  brief  of  respondent  did  not  refer- to  the  fail  are  of  ap- 
pellant to  serve  his  notice  of  intention  to  move  for  a  new  trial,  and 
such  objection  was  not  raised  until  after  oral  argument  on  appeal 
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on  the  meiitfl — held,  that  if  the  notice  ^vas  not  properly  eerred,  socb 
omission  was  waived  in  the  court  below. 

Novation — ^What  Constitutes. 

2.  To  constitute  a  novation  by  the  substitution  of  a  new  debtor  is 
place  of  the  original  one,  there  must  be  a  mutual  agreement  to  that 
effect  between  the  parties.  The  assent  to,  and  acceptance  of,  the 
terms  of  novation  may  be  implied  from  the  facts  and  circumstances 
attending  the  transaction  and  the  conduct  of  the  parties  thereafter^ 
and  in  determining  whether  a  novation  took  place,  the  intent,  on  the 
part  of  the  creditor,  to  release  the  original  debtor  from  his  obligation^ 
is  of  vital  importance. 

Same — Evidence-— Insufficiency. 

3.  Evidence  examined  and  held  insufficient  to  show  a  contract  by  nova- 
tion. 

Appeal — Insufficiency  of  Evidence — ^New  Trial — ^When  Granted. 

4.  While  the  supreme  court  will  not  reverse  a  judgment  on  the  ground 
of  insufficiency  of  the  evidence  when  it  tends  to  sustain  the  judgment, 
it  will  grant  a  new  trial  where  the  only  testimony  which  tended  in  the 
slightest  degree  to  sustain  the  contention  of  the  successful  party  waa 
an  isolated  statement  of  one  witness,  brought  out  on  cross-examination,, 
and  where  the  verdict  was  at  variance  with  the  great  weight  of  the 
evidence  and  against  all  reasonable  inferences  or  probabilities  of  the 
case. 

Appeal  from  District  Courts  Silver  Bow  County;.  John  B^ 
McCleman,  Judge. 

Action  by  W.  E.  McAllister  against  Alexander  McDonald  and 
William  Pelette,  copartners  as  McDonald  &  Pelette.  Plaintiff 
had  judgment,  from  which  and  an  order  denying  a  new  trial  de- 
fendants appeal.    BeverBed. 

Messrs.  Kirk,  Bourquin  df  Kirk  filed  a  brief  in  behalf  of 
Appellants.     Oral  argument  by  Mr,  William  R.  Kirk, 

To  support  the  cause  of  action  alleged,  the  proof  must  be: 
(1)  That  Durand  owed  plaintiff;  (2)  that  defendants  promised 
to  pay  Durand 's  debt  to  plaintiff  in  consideration  that  plain- 
tiff  would  release  Durand  and  cancel  the  debt  as  to  him;  and 
(3)  that  plaintiff  did  release  Durand  and  cancel  the  debt  as 
to  him.  And  this  proof  must  show  that  all  parties  so  under- 
stood  and  agreed.  (29  Cyc.  1131,  1136;  Carpy  v.  Dowdellr 
131  Cal.  495,  63  Pac.  779;  Maxwell  r.  DeU,  11  Colo.  415,  la 
Pac.  562;  Hanson  v.  Nelson,  82  Minn.  220,  84  N.  W.  742.) 
Novation  is  never  presumed,  and  must  be  clearly  proved  by 
express  agreement  or  acts  clearly  showing  an  intent  to  work  a 
novation.     (29  Cyc.  1139 ;  J.  Q,  Case  Co.  v.  Olson^  10  N.  D.  170, 


40  Mont.]        McAllisteb  v.  McDonald  bt  al.  371 

86  N.  W.  718.)  The  novation  must  be  carried  out.  If  the 
original  debtor  be  not  released,  the  substitute's  promise  is  with- 
out consideration  and  nudum  pactum.  The  discharge  of  the 
original  debtor  must  appear  from  acts  and  not  in  a  mere  asser- 
tion thereof  contradicted  by  conduct.  (Johnson  v.  Bumsey,  28 
Minn.  531,  11  N.  W.  69.)  In  this  case,  there  is  no  evidence  of 
either  the  second  or  third  of  the  elements  above  set  out  and 
necessary  to  constitute  the  contract  of  novation  sued  on. 

One  rule  upon  which  defendants  rely  in  this  case  is  that 
where  the  verdict  is  supported  by  only  isolated  statements  of  a 
witness,  which  are  in  conflict  with  his  other  statements  and 
other  evidence,  the  appellate  court  will  grant  a  new  triaL 
{Lemons  v.  Wiley,  92  Ind.  436 ;  Wunderlich  v.  Palatine  etc.  Ins.. 
Co.,  104  Wis.  382,  80  N.  W.  469.)  Positive  statements  over- 
borne by  other  evidence  will  not  sustain  a  verdict  clearly  wrong,. 
and  a  denial  of  a  new  trial  will  be  reversed.  {Jackson  v.  McNatt,. 
4  Neb.  (Unof.)  55,  93  N.  W.  427.)  A  party's  positive  testi- 
mony contradicted  by  his  letter  will  not  sustain  a  verdict. 
{Boyd  V.  Colt,  20  How.  Pr.  384.)  Appellate  courts  will  set 
verdict  aside  where  manifestly  against  the  weight  of  evidence. 
{Kelly  V.  Kuntz,  125  lU.  App.  487 ;  Dawdy  v.  Baker,  123  111.  App. 
72.)  Where  a  party  makes  admissions,  while  testifying,  that 
are  clearly  inconsistent  with  his  version  of  the  case,  the  verdict 
should  have  been  set  aside.  {Preston  v.  Otey,  88  Va.  491,  14 
S.  E.  68;  Jones  v.  Farmer,  84  Ga.  296,  10  S.  E.  626.)  Another 
rule  is  that  where  it  appears  the  jury  were  moved  by  some 
equitable  influence  instead  of  by  the  evidence  weighed  by  rulea 
of  law,  the  verdict  will  be  set  aside.  {Furber  v.  Folger,  97  Me. 
585,  55  Atl.  514.) 

In  behalf  of  Respondent,  there  was  a  brief  by  Mr.  James  T. 
Fitzgerald  and  Mr.  B.  S.  Thresher,  and  oral  argument  by  both. 

We  contend  that  in  addition  to  the  direct  and  positive  testi- 
mony, there  is  ample  evidence  to  justify  the  verdict  of  the  jury 
upon  the  grounds  of  an  implied  contract  of  novation,  or  at  least 
an  implied  release  of  Durand  by  the  plaintiff.    In  the  case  of 
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Illinois  Ins.  Co.  v.  Benner,  78  Kan.  511,  97  Pac.  439,  the  supreme 
court  of  Kansas,  in  considering  the  question  now  under  con- 
sideration, used  this  language:  ''The  assent  of  the  parties  that 
the  new  obligation  shall  be  accepted  in  discharge  of  the  old 
one  is  an  essential  element,  but  the  substitution  may  be  accom- 
plished by  either  an  express  or  implied  agreement."  {Harris 
T.  Lindsay,  4  Wash.  C.  C.  271 ,  Fed.  Cas.  No.  6,124 ;  Warren  v. 
Batchelder,  15  N.  H.  129 ;  Seaman  v.  Whitney,  24  Wend.  (N.  Y.) 
260,  35  Am.  Dec.  618;  Whitney  v.  American  Ins.  Co.,  127  Cal. 
464,  59  Pac.  897;  21  Am.  &  Eng.  Ency.  of  Law,  669.)  ''Express 
or  implied  assent  might  be  given  as  in  the  case  of  ordinary  con- 
tracts, and  whether  they  assented  or  intended  a  novation  is  a 
•question  of  fact  for  the  jury  and  may  be  determined  upon  in- 
ferential as  well  as  direct  evidence.*'  {Walker  v.  Wood,  170  111. 
463,  48  N.  E.  919 ;  Bobbins  et  al.  v.  Bobinson  et  al.,  176  Pa,  341,  35 
Atl.  337 ;  Mulgrew  v.  Cocharen,  96  Mich.  422,  56  N.  W.  70 ;  flftii- 
clair  V.  Bichardson,  12  Vt.  33 ;  Lynch  et  al.  v.  Austin,  51  Wis.  287, 
8  N.  W.  129 ;  21  Am.  &  Eng.  Ency.  of  Law,  670.) 

The  verdict  in  this  case  is  supported  by  substantial  testimony, 
and,  being  so  supported,  the  ruling  of  the  trial  court  denying 
the  motion  for  a  new  trial  should  be  a£Srmed.  {Ettien  v. 
Drum  (Mont.),  101  Pac.  151.) 

MB.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

The  complaint  in  this  action  alleges  that  in  the  year  1907 
the  plaintiff  sold  to  one  Arthur  Durand  goods,  wares,  and  mer- 
chandise of  the  value  of  $786.95 ;  that  thereafter  the  defendants, 
as  copartners,  agreed  to  pay  plaintiff  the  said  sum  of  $786.95 
upon  consideration  that  the  plaintiff  would  cancel  the  obligation 
of  Durand  to  pay  such  sum,  and  release  said  Durand  from  all 
liability  on  account  thereof;  that  plaintiff  accepted  said  prom- 
ise of  defendants  as  a  substitute  for  the  original  promise  of 
Durand  to  pay  for  said  goods,  and  canceled  the  original  obliga- 
tion of  Durand  and  released  him  from  all  liability  thereunder; 
that  on  the  thirtieth  day  of  August,  1907,  defendants  paid  the 
sum  of  $75  cash,  in  pursuance  of  the  aforesaid  agreement,  leav- 
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ing  a  balance  due  from  them  of  $711.95,  no  portion  of  which  has 
ever  been  paid.  The  answer  denies  each  and  every  allegation 
of  the  complaint.  The  cause  was  tried  before  the  district  court 
of  Silver  Bow  county,  sitting  with  a  jury.  Testimony  was  in- 
troduced on  both  sides,  and  a  verdict  was  returned  in  favor  of 
the  plaintiflf  for  the  full  amount  demanded.  Upon  this  ver 
•diet  judgment  was  entered  against  the  defendants,  and  from 
this  judgment  and  an  order  denying  their  motion  for  a  new 
trial  they  have  appealed  to  this  court. 

The  testimony  shows  that  McDonald  &  Pelette  had  a  contract 
for  grading  a  section  of  the  Chicago,  Milwaukee  and  St.  Paul 
Bailroad  Company  of  Montana,  in  Madison  county,  and  that 
they  sublet  a  portion  of  the  work  to  Arthur  Durand;  that 
Durand  had  an  account  with  plaintiff,  and  thereafter  purchased 
of  him  certain  hay,  oats,  bran,  salt,  and  flour,  to  the  amount 
of  the  sum  mentioned  in  the  complaint.  Durand  testified  that 
he  afterward  had  difSculty  with  one  King,  who  was  in  charge 
of  the  horses  with  which  the  work  was  being  done,  and,  on 
iiccount  thereof,  he  surrendered  his  contract  to  McDonald  and 
Pelette  and  delivered  to  them  the  hay,  oats,  and  other  supplies 
which  he  had  left  on  hand;  that  McDonald  took  a  list  of  the 
property  and  placed  a  valuation  upon  the  same.  This 
i^itness  said:  ''I  asked  McDonald  if  he  would  let  me  quit 
:and  take  the  stuff.  He  said  he  would.  I  said:  'All  the  bills 
I  made  down  here  on  this  contract  I  want  you  to  pay  them, 
and  then  what's  left  I  want  you  to  turn  the  money  to  me.'  He 
jsaid:  'All  right,  sir.'  He  said  that  he  would,  and,  if  anything 
was  left,  he  would  pay  it  to  me.  Prior  to  this  time  I  had  a 
talk  with  McDonald  and  Pelette  about  the  amount  owing  to 
McAllister.  They  knew  how  much  I  owed  McAllister.  I  asked 
McDonald  to  let  me  have  a  check  for  about  $350.  I  says,  'Make 
it  to  McAllister' — on  the  1st  of  June,  I  believe,  or  26th  of  May. 
He  said  he  would.  I  had  asked  them  a  couple  of  times  before 
for  a  check  for  McAllister,  to  send  it  to  him,  because  he  was 
writing  me  to  get  some  money.  McAllister  came  down  there 
afterward.  I  had  wrote  to  him  and  told  him.  I  wrote  him  what 
McDonald  told  me.    In  response  to  that  letter  McAllister  came 
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over  there.  That  was  on  Sunday.  We  saw  Pelette.  He  said: 
*  To-morrow  is  Monday,  and  they  expected  Mrs.  McDonald  down 
to-morrow  or  this  afternoon.  She  was  going  to  take  charge  of 
the  books  and  take  care  of  the  bills,  and  they  would  send  a 
check  for  $350  on  Monday  or  Tuesday,  or  probably  $400' — send 
a  check  to  McAllister.  He  said:  'A  few  days  later  will  settle 
the  balance' — ^that  they  would  settle  the  balance.  That  conver- 
sation was  directed  to  McAllister.  He  said:  'All  right,  sir. 
Then  I  am  coming  back.'  McAllister  has  never  asked  payment 
of  me  since  that  day,  and  I  have  never  paid  him.  The  follow- 
ing receipt,  which  you  show  me,  was  signed  by  me : 

"  'McDonald's  Camp,  Lime  Spur,  June  12,  1907. 

'*  'I  hereby  agree  not  to  hold  McDonald  &  Pelette  responsible 
for  any  portion  of  the  nine  hundred  and  sixty  and  no/100 
($960.00)  dollars  for  supplies  and  implements  sold  to  John 
King  for  the  purpose  of  grading  on  C,  M.  &  St.  P.  Ry.,  that  they 
will  not  be  able  to  collect  from  him  through  his  work  on  C,  M. 
&  St.  P.  By. 

"  *  [Signed]     Abthub  Durand.' 

''I  did  not  sell  anything  to  King.  I  sold  it  to  McDonald. 
I  signed  the  paper  you  have  just  shown  me,  because  three  days 
after  I  sold  him  the  stuff  he  came  back  and  asked  me  to  sign  it. 
He  kept  after  me,  and  then  finally  said  he  could  get  kind  of  a 
settlement  quicker  with  the  surveyor  if  I  signed  it.  I  objected 
to  signing  it  for  fifteen  minutes.  I  did  it  because  I  thought  he 
would  keep  his  word.  The  supplies  mentioned  were  the  sup- 
plies I  have  said  I  sold  to  McDonald  &  Pelette,  and  the  money 
was  the  money  I  was  expecting  to  receive  from  McDonald.  I 
do  not  know  Vhether  I  made  any  money  on  my  contract  or  not. 
I  quit  because  King  was  going  to  quit  with  his  horses.  I  had  no 
talk  at  all  with  King  about  taking  over  my  contract.  McAllister 
wrote  to  me  to  get  him  some  money.  I  might  write  back  what 
McDonald  wrote  me — ^let  me  have  a  check  or  send  him  a  check. 
McDonald  did  not  say  that,  if  there  was  anything  coming  to 
me,  he  would  pay  it  over  to  McAllister.  I  asked  him  for  $350. 
He  said  he  would  let  me  have  it.  I  thought  it  was  coming  to 
me.    I  did  not  think  he  would  let  me  have  the  money  unless 
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It  was  coming.  I  did  not  expect  he  would  pay  my  debts  unless 
I  had  something  coming.  I  did  not  expect  that.  The  reason 
I  expected  him  to  pay  this  money,  I  know  I  had  it  coming.  That 
was  my  opinion  after  my  measurements.  I  would  not  ask  him 
to  pay  anything  for  me  if  I  did  not  think  he  owed  me.  Mc- 
Allister asked  Pelette:  'How  about  that  check f  Pelette  was  to 
pay  me  or  send  him,  because  I  wrote  McAllister. 

''Q.  I  just  asked  you  what  Pelette  said  to  McAllister?  A. 
He  said  he  would  send  the  check  on  Monday  or  Tuesday  follow- 
ing, and  he  said  he  would  pay  the  balance  later. 

''Q.  What  indebtedness  was  he  talking  about?  A.  About 
what  I  owed  McAllister. 

''Q.  And  what  further  was  said  at  that  time  between  Mc- 
Allister &  Pelette?    A.  That  is  all  I  heard  myself. 

*'Q.  You  didn't  hear  anything  further?  A.  No,  sir;  not  that 
I  remember. 

^'Q.  Mr.  McAllister  did  not  tell  Mr.  Pelette  that  he  was  going 
to  look  to  him  entirely  for  the  money,  and  not  to  you,  did  he? 
A.  He  did;  yes,  sir. 

''Q.  And  then  Pelette  said  further  they  would  stand  good 
for  the  money  and  let  you  go?  A.  Never  mentioned  my  name 
At  all,  not  after  I  asked  him.  I  asked  him  if  he  remembered  I 
asked  him  for  a  $350  check.  I  sent  an  order  to  McDonald  & 
Pelette  every  time  there  was  a  bill  to  pay.  They  were  to  pay 
my  orders  out  of  any  money  coming  to  me.  I  signed  the  fol- 
lowing document : 

"  'Butte,  Montana,  June  17,  1907. 

'*  'McDonald  &. Pelette:  Please  pay  to  W.  E.  McAllister  eight 
hundred  and  forty-two  and  25/100  ($842.25)  dollars  payment 
to  be  made  as  fast  as  the  money  becomes  due  to  Arthur  Durand. 
Indorse  all  payments  on  this  order  and  I  will  receipt  for  same. 

"  'W.   E.  McAllister. 
*'  'Arthur  Durand.* 

"Mr.  McAllister  gave  me  that. 

"Q.  And  you  signed  it  before  he  did?  A.  He  made  it  out 
1>efore  me,  and  I  signed  it. 
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*'Q.  That  waa  long  after  you  had  quit  there— -June  17,  1907 1 
A.  I  had  quit  a  day  or  two. 

^'Q.  You  had  already  signed  the  order  for  McDonald  to  pay 
you  any  money  from  King  on  June  12,  hadn't  yout  A.  Yes, 
sir. 

' '  Q.  And  a  moment  or  two  ago  you  said  you  quit  before  that  t 
A.  I  quit  two  days  before  that. 

''Q.  Before  you  signed  this  order,  and  before  you  came  to 
town,  McAllister  had  been  out  there,  and  had  a  talk  with  you 
and  Pelette,  hadn't  het    A.  Yes,  sir. 

**Q.  And  yet  on  June  17  you  were  giving  an  order  on  Mc- 
Donald &  Pelette  to  pay  McAllister  as  the  money  came  due  to 
youf    A.  I  signed  two  orders  then. 

''Q.  I  hand  you  another  order,  and  aak  you  if  yon  signed 
that  onet  A.  Yes^  sir;  that  is  the  one  I  was  referring  to.  It 
is  as  follows: 

"  'Lime  Spur,  Montana,  July  10,  '07. 
'"To  Alex  McDonald  &  Wm.  Pelette: 

'*  'Please  pay  W.  E.  McAllister  of  Butte,  Montana,  the  sum 
of  $842.40  out  of  any  moneys  that  may  come  into  your  posses- 
sion and  belonging  to  me  upon  contracts,  subcontracts  or  in  any 
other  manner  whatsoever,  and  charge  the  same  to  my  account. 

"  'Arthur  Durand.' 

"Mr.  Fitzgerald,  attorney  for  the  plaintiff,  wrote  that  Mr. 
McAllister  had  it  in  his  hand.  After  I  signed  it,  I  handed  it 
to  McDonald,  or  Fitzgerald  did,  one  or  the  other.  I  did  not 
know  how  much  money  was  coming  to  me.  I  never  did  know. 
Any  money  coming  to  me  was  to  be  paid  after  the  engineers 
measured  up  the  work,  made  a  statement.  I  believe  it  waa 
about  the  25th  of  May  that  I  asked  McDonald  for  a  check  for 
$350  for  McAllister.  I  asked  him  if  he  would  advance  me— on 
account  of  high  water  I  had  to  have  plenty  of  feed — I  asked  him 
if  he  would  let  me  have  money  to  pay  for  it.  He  said  he  would, 
and  it  was  to  be  charged  to  my  account.  He  said  he  would  give 
it  to  me  in  a  few  days.  Under  my  contract  with  McDonald  & 
Pelette  they  paid  all  my  hired  men  as  I  give  the  orders.  The 
last  order  given,  when  Mr.  Fitzgerald  went  down  with  me,  was 
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after  McAllister  went  over  to  the  camp,  and  the  other  was 
given  before.  When  McAllister  was  there,  he  asked  Pelette 
if  he  had  received  the  orders.  He  said,  *  Tes ;  there  is  an  order 
here  for  you.'  I  never  had  any  conversation  with  King  rela- 
tive to  the  document  dated  June  12,  nor  relative  to  the  deal. 
When  I  signed  it,  McDonald  said,  if  I  would  sign  it,  they  would 
get  a  settlement  witb.  the  surveyor  of  Mcintosh  Bros,  and  get 
a  check,  and  as  quick  as  they  would  get  a  check  they  would  pay 
Mr.  McAllister.  I  gave  the  second  order,  dated  July  10,  be- 
cause they  claimed  the  first  one  was  lost.  They  wanted  a  sec- 
ond one  to  show  that  McAllister  would  be  paid  before  anybody 
else,  so  that  they  could  stand  the  other  people  off.  McDonald 
asked  Fitzgerald  to  write  it.  The  orders  I  gave  McDonald  & 
Pelette  were  to  be  paid  as  I  gave  the  order.  I  don't  know 
what  they  done.  The  following  letter  was  written  by  my  sis- 
ter in  law  at  my  request: 

"  *  Butte,  Mont.,  June  19,  '07. 
*'  'Mr.  Alex  McDonald,  Lime  Spur,  Mont. 

''  'Dear  Sir:  In  regard  to  the  money  order  I  gave  you  for 
Chas.  Johnson,  I  wish  you  please  give  him  only  one  hundred 
$140.00  instead  of  the  amount  I  gave  money  order  for.  I  have 
other  bills  to  meet  at  once,  so  that  is  the  cause  of  the  change  in 
Johnson  bill.  I  hope  this  will  not  interfere  with  any  of  your 
plans,  and  it  will  do  me  a  great  favor.  I  will  see  you  as  soon 
as  I  can  arrange  matters  here.    With  best  regards,  I  remain, 

**  'Yours  truly, 

**  'Arthur  Durand.' 

"I  owed  Johnson  for  tools  used  on  the  contract  and  had  given 
an  order  on  McDonald  &  Pelette  to  pay  him.  June  19  was 
quite  a  while  after  I  quit  there.    I  signed  the  following: 

"  'Charles  M.  Johnson, 
"  'Dealer  in  Lumber,  Wagons  and  Buggies,  Farming  Imple- 
ments. 
"  'Whitehall,  Mont., ,  190—. 

"  'Mr.  A.  McDonald,  Lime  Spur:  I  wish  you  would  look  after 
my  bill  which  I  sold  to  Mr.  Durand,  the  bill  amounts  to  two 
hundred  and  twenty-six  226.10.    He  got  another  wheeler  after- 
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wards.     If  yoti  will  kindly  inform  me  if  everything  is  all  right 
I  will  be  greatly  obliged. 

**  *Tous  respect, 

' ' '  C.  M.  Johnson. 
**  'Pay  above  bill  out  of  money  you  will  receive  from  Jno. 
King  on  my  account. 

"  'A.  DURAND.' 

* '  That  was  the  money  for  the  stuff  I  gave  McDonald.  I  sup- 
pose he  turned  it  over  to  King.  I  went  to  McDonald,  and  told 
him  King  was  going  to  quit.  I  said  I  would  sell  them  the 
stuff,  and  they  could  do  as  they  pleased.  I  was  not  on  good 
terms  with  King  for  three  weeks.  My  arrangement  was  to  sell 
to  McDonald.    I  did  not  sell  it  to  King. 

''Q.  Tou  had  no  understanding  that  it  was  to  be  transferred 
to  King?    A.  Not  at  the  time  they  took  the  stuff. 

**Q.  Then,  why  this  last  order — ^the  money  coming  to  me  from 
Kingf    A.  That  I  don't  remember  at  all." 

The  plaintiff  testified:  *'Durand  introduced  me  to  Pelette. 
I  asked  what  was  the  reason  he  wasn't  getting  the  money  up  to 
me.  He  said  he  had  been  very  busy;  that  they  were  expecting 
Mrs.  McDonald  out  to  take  charge  of  the  books,  and  they  would 
get  the  first  payment  out — said  they  would  send  $350  right  away, 
perhaps  the  next  day,  not  later  than  Tuesday — forward  that 
check ;  that  they  had  taken  over  the  Durand  outfit  and  got  every- 
thing settled  up,  so  that  they  could  wipe  out  the  Durand  ac- 
counts, pay  them  up,  and  everything  was  all  right,  everything 
Durand  owed  they  were  going  to  settle  it  up,  they  would  send 
me  one  check  not  later  than  the  following  Tuesday,  at  least 
$350,  and  send  the  balance  of  the  money  in  a  few  days.  Durand 
told  me  he  had  turned  the  outfit  over  to  defendants.  They 
sent  me  no  check,  and  have  paid  no  portion  of  the  account. 
I  talked  to  Pelette  about  the  order  which  I  wrote  myself.  I 
asked  him  if  they  had  received  the  order,  and  he  said  they  had. 
We  got  $150  that  fall,  later  on,  for  something.  I  don't  know 
what  it  was.  I  guess  there  was  something  there.  I  think 
Durand  turned  it  over  to  Prank  Andrus,  of  the  Keystone  Gro- 
cery, with  the  understanding  that  I  and  the  Keystone  Grocery 
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should  share  in  it ;  and  whatever  I  got  was  to  apply  on  the  ac- 
count— part  to  me  and  part  to  the  Keystone  Grocery.  They 
gave  me  a  check  for  one-half  of  that  $150. 

"Q.  Now,  then,  after  you  had  that  arrangement  with  Durand 
and  Andrus,  you  executed  this  paper  of  date  August  30,  did 
youf  A.  I  guess  that's  the  date.  I  don't  know.  That  must 
be  correct.  I  don't  remember  what  that  outfit  was.  It  is  de- 
scribed in  there,  as  near  as  I  can  tell.  This  latter  document 
is  as  follows : 

'*  'Butte,  Mont.,  Aug.  30th,  W. 

**  'We  have  this  day  sold  to  McDonald  &  Pelette  4  Western 
Wheelers  No.  211^,  one  small  plow,  4  tents,  cooking  utensils, 
cooking  and  heating  stoves,  3  scraper  slips,  consideration  $150, 
receipt  of  payment  is  hereby  acknowledged. 

*'  'P.  B.  Andrus. 
*"W.  E.  McAllister.' 

"The  arrangement  was  that  whatever  that  outfit  was,  and 
whatever  was  received  from  it,  was  to  be  shared  between  me  and 
Andrus.  That  is  the  only  $75  I  ever  got  from  McDonald  & 
Pelette.  After  I  went  to  Lime  Spur,  I  never  presented  a  bill 
to  Durand.  I  knew  Durand  went  through  bankruptcy,  and 
I  presented  no  claim.  I  never  looked  to  him.  I  looked  to  de- 
fendants to  pay  me,  because  they  guaranteed  to  pay  the  bill. 
There  is  no  charge  on  my  books  against  McDonald  &  Pelette. 
It  was  a  straight  business  proposition.  I  expected  to  get  my 
money  on  the  June  17  order." 

Alexander  McDonald,  one  of  the  defendants,  testified  that  at 
the  time  Durand  relinqu"  hed  his  contract  he  was  indebted  to 
the  firm  of  McDonald  &  Pelette  in  the  sum  of  about  $200.  This 
witness  continued:  "Durand  came  over  where  I  and  Pelette 
was  working,  and  said  that  he  and  King  wasn't  on  good  terms; 
that  "King  was  going  to  take  his  teams,  and  wanted  me  to  go 
over  and  take  an  invoice  of  all  the  stuflf,  and  quit.  He  said: 
''Turn  it  all  over  to  King.  Let  him  keep  it  all'  to  secure  him 
on  the  contract,  as  King  went  ahead  with  the  work,  as  the  pay- 
ments were  made.    I  told  him  all  right.    I  went  over  and  took 
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the  invoice  with  him,  put  his  own  price  on  everything,  and  he 
turned  around  and  signed  the  receipt  to  clear  us — ^that  he  didn't 
hold  us  responsible  for  anything  unless  it  was  coming  jthrough 
King.  He  told  me  to  turn  it  over  to  King,  turn  everything 
over  to  King,  because  he  couldn't  do  it  himself.  They  were 
not  on  speaking  terms.  I  turned  it  over  to  King.  Durand  left 
the  stuff,  the  outfit,  on  the  ground.  As  to  what  became  of  that 
outfit — there  was  another  outfit  figuring  on  coming  in  there. 
They  wanted  some  tools  and  tents,  and  they  wanted  us  to  buy 
them  for  them.  I  came  in  and  seen  Durand  on  the  street  and 
wanted  to  buy  the  stuff  off  him.  He  said :  *I  haven't  got  nothing 
to  do  with  it.  I  turned  it  over  to  the  Keystone  Grocery  Com- 
pany and  McAllister,  and  you  will  have  to  go  and  see  them 
'about  it.'  I  paid  Andrus  and  McAllister  $150  for  the  outfit, 
and  they  gave  me  a  receipt  for  $75  apiece." 

Pelette  testified:  "McAllister  came  along  there,  him  and 
Durand,  and  Durand  introduced  McAllister;  and  so  he  asked 
me  about  this  order,  and  I  told  him  I  didn't  have  much  busi- 
ness about  the  likes  of  .that,  but  that  my  partner,  I  believe,  was 
in  Butte  that  day,  and  that  his  wife  would  be  out  on  Monday 
and  would  take  charge  of  the  books,  and  anything  that  Mr. 
Durand  had  coming,  if  he  had  anything  coming,  that  we  would 
send  in  a  check  right  away,  as  soon  as  the  books  were  straight- 
ened up.  I  have  reference  to  an  order  from  Mr.  Durand  to 
pay  Mr.  McAllister  out  of  any  money  coming  to  him.  It  was 
the  first  order.  I  don't  remember  what  McAllister  said  in 
reply.    He  did  not  have  long  to  talk." 

1.  It  was  contended  in  oral  argument  in  this  court  by  the  re- 
spondent that  we  ought  not  to  consider  the  appeal  from  the 
order  denying  a  new  trial  on  the  merits  for  several  reasons,  the 
chief  one  of  which  is  that  the  record  does  not  disclose  that  the 
notice  of  intention  to  move  for  a  new  trial  was  ever  served. 
The  other  objections  are  extremely  technical,  and  we  are  of  opin- 
ion that  there  is  no  merit  in  any  of  them.  We  also  think  that 
the  one  specially  noted  above  should  be  overruled.  The  rec- 
ord discloses  that  *'the  motion  for  a  new  trial  was  duly  presented 
to  the  court  upon  the  said  notice  and  argued  thereon,  and  was 
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by  the  court  denied'*;  also,  that  on  April  10,  1909,  counsel  for 
the  plaintiff  accepted  service  of  the  proposed  statement  of  the 
case  for  use  on  appeal,  without  objection,  but  afterward  in- 
dorsed thereon,  as  a  special  objection,  a  note  of  the  fact  that 
the  statement  received  did  not  contain  five  certain  pages  which 
were  inserted  by  counsel  for  defendants  on  April  11,  1909,  and 
served.  This  statement  was  afterward  settled  and  signed  as 
correct  by  the  trial  judge.  The  printed  brief  filed  in  this  court 
contains  no  reference  to  the  matter  urged  in  oral  argument, 
and  the  cause  was  argued  on  the  merits  before  the  objections 
were  raised  Under  these  circumstances,  we  shall  presume  that 
the  motion  for  a  new  trial  was  argued  by  counsel  for  both  par- 
ties, and  that,  if  the  notice  was  not  properly  served,  the  point 
was  waived  in  the  court  below.  (See  Kenyon-Noble  Lumber  Co. 
v.  School  District,  ante,  p.  123,  105  Pac.  551.)  The  objec- 
tions urged  by  the  respondent  serve  the  same  purpose  as  a  mo- 
tion to  dismiss  the  appeal,  and  we  are  averse  to  dismissing 
appeals  without  a  hearing  on  the  merits,  unless  it  affirmatively 
appears  that  this  court  is  without  jurisdiction,  or  there  has  been 
a  flagrant  violation  of  the  rules  of  the  court. 

2.  The  only  question  presented  by  the  appellants  is  whether 
the  evidence  is  sufficient  to  show  a  contract  by  novation  between 
the  parties.  Novation  is  the  substitution  of  a  new  obligation 
for  an  existing  one.  (Revised  Codes,  sec.  4958.)  Novation  is 
made  (1)  by  the  substitution  of  a  new  obligation  between  the 
same  parties,  with  intent  to  extinguish  the  old  one;  (2)  by  the 
substitution  of  a  new  debtor  in  place  of  the  old  one,  with  in- 
tent to  release  the  latter;  or  (3)  by  the  substitution  of  a  new 
creditor  in  place  of  the  old  one,  with  intent  to  transfer  the  rights 
of  the  latter  to  the  former.  (Revised  Codes,  sec.  4959.)  Nova- 
tion is  made  by  contract,  and  is  subject  to  all  the  rules  con- 
cerning contracts  in  general.  (Revised  Codes,  sec.  4960.)  To 
constitute  a  novation  by  substitution  of  creditors  or  debtors, 
there  must  be  a  mutual  agreement  between  three  or  more  par- 
ties, whereby  a  debtor  in  consideration  of  being  discharged 
from  his  liability  to  his  original  creditor  contracts  a  new  obli- 
gation in  favor  of  a  new  creditor.     (29  Cyc.  1131.)     To  con- 
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stitute  a  novation,  the  creditor  must  have  consented  to  the 
discharge  of  the  original  debtor,  and  have  accepted  the  prom- 
ise of  the  new  debtor.  It  is  not  essential  that  the  assent  to,  and 
acceptance  of,  the  terms  of  novation  be  shown  by  express  words 
to  that  effect,  but  the  same  may  be  implied  from  the  facts 
and  circumstances  attending  the  transaction  and  the  conduct 
of  the  parties  thereafter.  A  novation,  like  other  valid  con- 
tracts, must  be  supported  by  a  consideration,  which  in  this  ease 
is  the  discharge  of  the  original  debt.  If  the  agreement  does 
not,  and  was  not  intended  to,  operate  as  a  release  of  the  original 
debt,  it  is  not  a  novation.     (29  Cyc.  1132,  1133,  1134.) 

We  are  of  opinion  that  the  motion  for  a  new  trial  should  have 
been  granted.  The  only  testimony  tending  in  the  slightest  de- 
gree to  indicate  that  the  parties  agreed  or  intended  that  Durand 
should  be  discharged  was  brought  out  on  his  cross-examination. 
After  he  had  narrated  the  entire  conversation  between  Mc- 
Allister and  Pelette,  without  a  suggestion  that  the  latter  agreed 
to  do  anything  more  than  pay  the  order  theretofore  given,  he 
was  asked  by  counsel  for  the  defendants:  ^'McAllister  did  not 
tell  Pelette  that  he  was  going  to  look  to  him  entirely  for  the 
money,  and  not  to  you,  did  het"  He  answered:  "He  did;  yes, 
sir."  Prior  to  this  he  had  stated  positively  that  he  had  given 
the  entire  conversation.  McAllister  does  not  claim  that  any 
such  agreement  was  had,  and  Pelette 's  version  of  the  transac- 
tion does  not  include  it.  A  consideration  of  the  prior  and  sub- 
sequent actions  of  the  parties  convinces  us  that  the  great  weight 
of  the  evidence  negatives  the  idea  that  any  such  statement  was 
made  by  the  respondent.  Prior  to  the  time  when  McAllister 
interviewed  Pelette,  Durand  had  instructed  the  appellants  to 
pay  respondent  the  sum  of  $842.25  as  fast  as  the  money  became 
due  him;  and,  after  the  interview  was  had,  he  duplicated  the 
order,  stating  specifically  that  the  amount  was  to  be  paid  out 
of  any  moneys  coming  to  him  upon  his  contract.  The  latter 
order  was  written  by  plaintiff's  attorney.  According  to  the  tes- 
timony of  Durand,  almost  the  first  question  addressed  to  Pelette 
by  McAllister  was  whether  he  had  received  the  orders,  and  this 
witness  also  testified  that  he  thought  he  had  the  money  coming, 
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and  did  not  expect  that  appellants  would  pay  anything  unless 
the  money  was  due  npon  his  contract.  Even  though  it  be  con- 
ceded that  McAllister  made  the  remark  testified  to  by  Durand, 
the  record  is  still  barren  of  evidence  to  the  effect  that  Pelette 
assented  to  the  arrangement.  It  is  also  worthy  of  remark  that 
Diirand  in  one  part  of  his  cross-examination  testified  that  the 
order  of  June  17  was  executed  after  McAllister  had  seen  Pelette. 
and  was  written  by  the  respondent  himself.  The  testimony 
also  shows,  to  our  satisfaction,  that  the  reason  for  giving  the 
duplicate  order  of  July  10  was  to  enable  McAllister  to  obtain 
a  preference  in  point  of  time  of  payment  over  other  creditors 
of  Durand.  As  Durand  said,  ^'so  they  could  stand  the  other 
creditors  off.*'  We  find  no  justification  for  concluding  from 
the  testimony  that  Durand 's  statement  that  he  did  not  turn 
his  supplies  over  to  King  is  true.  His  subsequent  acts  all  nega- 
tive the  idea.  If  he  is  correct,  then  the  appellants  in  considera- 
tion of  the  receipt  of  his  property  had  agreed  to  pay  all  of  his 
debts ;  and  yet  on  June  19  he  instructed  them  not  to  pay  John- 
son in  full,  for  the  reason  that  he  had  other  bills  to  meet.  On 
June  12  he  agreed  not  to  hold  appellants  responsible  for  any 
portion  of  the  sum  of  $960  ''for  supplies  and  implements  sold 
to  King,  •  •  •  that  they  will  not  be  able  to  collect  from 
him  through  his  work,"  and  he  afterward  instructed  them  to 
pay  Johnson's  bill  ''out  of  money  you  will  receive  from  John 
King  on  my  account."  When  asked  why  this  last  order  was 
given,  if  he  had  no  understanding  that  the  property  was  to  be 
transferred  to  King,  he  replied  that  he  did  not  "remember  at 
all."  According  to  all  of  the  testimony,  it  appears  to  have 
been  considered  necessary  that  Mrs.  McDonald  should  arrive  and 
take  charge  of  the  books  before  McAllister  could  receive  any- 
thing; but  no  such  necessity  existed  if  appellants  had  in  fact 
bound  themselves  by  a  contract  of  novation.  Added  to  all  of 
the  foregoing,  we  have  the  fact  that,  when  McDonald  went  to 
Durand  to  purchase  some  of  the  implements  left  at  the  con- 
struction camp,  he  was  informed  that  the  property  had  been 
turned  over  to  McAllister  and  the  Keystone  Grocery  Company, 
from  whom  he  afterward  purchased  it  and  received  a  receipt 


390  McAlusteb  v.  McDonald  et  al.       [Dec  T.  '09 

signed  by  the  respondent.  The  testimony  of  the  latter  that  he 
looked  to  the  appellants  to  pay  him  '^  because  they  guaranteed 
to  pay  the  bill,"  and  "I  expected  to  get  my  money  on  the  June 
17  order/'  is  almost  conclusive  against  the  contention  that  a 
novation  took  place.  The  intent  on  the  part  of  McAllister  to 
release  Durand  from  his  original  obligation  is  a  vital  element 
going  to  make  up  a  novation.  (See  Carpy  v.  DowdeU,  131  Cal. 
495,  63  Pac.  778 ;  Hanson  v.  Nelson,  82  Minn.  220,  84  N.  W. 
742 ;  J,  I.  Case  Threshing  Machine  Co.  v.  Olson,  10  N.  D.  170, 
86  N.  W.  718;  Johnson  v.  Rumsey,  28  Minn.  531,  11  N.  W.  69.) 
In  the  case  of  Lemans  v.  Wiley,  92  Ind.  436,  the  court  said: 
"The  rule  that  this  court  will  not  reverse  a  judgment  when  the 
evidence  tends  to  sustain  the  verdict  or  finding  does  not  go  so 
far  as  to  authorize  an  affirmance  upon  an  isolated  statement  of 
a  witness  which  is  in  conflict  with  oth6r  statements  of  the  same 
witness."  The  supreme  court  of  Wisconsin  in  Wunderlich  v. 
Palatine  Ins,  Co.,  104  Wis.  395,  80  N.  W.  471,  said:  ''When  it 
appears  that  the  trial  court  has  sustained  a  verdict  upon  testi- 
mony contrary  to  the  great  weight  of  the  evidence,  and  which 
is  impeached  or  rendered  improbable  by  other  conceded  facts 
in  the  case,  or  is  against  all  the  reasonable  inferences  or  prob- 
abilities of  the  case,  this  court  is  bound  to,  and  will,  interfere 
for  the  relief  of  the  aggrieved  party.''  In  Roberts  v.  Agnew 
(Tex.  Civ.  App.),  103  S.  W.  1178,  the  court  of  civil  appeals  of 
Texas  used  this  language:  ''It  is  undoubtedly  the  duty  of  an 
appellate  court  to  award  a  new  trial  where  the  verdict,  though 
not  entirely  without  evidence  to  sustain  it,  is  so  utterly  at 
variance  with  the  real  and  unexplained  facts  as  that  the  court 
can  say  it  is  clearly  wrong.''  (See  Jackson  v.  McNatt,  4  Neb. 
(Unof.)  55,  93  N.  W.  425.)  In  the  case  of  Home  v.  California 
Brewery  Co.,  35  Mont.  264,  88  Pac.  1007,  this  court  held  that 
certain  statements  of  witnesses  as  to  the  location  of  a  party-wall 
should  be  disregarded,  where  it  was  apparent  from  all  of  their 
testimony  that  they  had  no  facts  upon  which  to  base  their  as- 
sertion. (See,  also,  Hamilton  v.  Monidah  Trust,  39  Mont.  269, 
102  Pac.  335.) 
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We  think  the  record  discloses  beyond  a  reasonable  doubt  that 
the  parties  did  not  agree  that  McDonald  and  Pelette  should  be 
substituted  in  place  of  Durand,  with  intent  to  release  the  lat- 
ter, and  the  order  and  judgment  appealed  from  are  reversed. 
As  there  was  no  motion  for  a  nonsuit  or  for  a  directed  verdict,  a 
new  trial  is  ordered 

« 

Reversed  and  rema/nded, 

Mr.  Chiep  Justiob  Brantly  and  Mr.  Justice  Holloway 
eoncur. 


GALVIN,  Ebspondent,  v.  O 'GORMAN,  Appellant. 

(No.  2,750.) 
(Submitted  Januarj  20,  1910.    Decided  Janoaiy  29,  1910.) 

[106  Pac.  887.] 

Pleading  and  Practice — Causes  of  Action — Failure  to  State  Sep- 
arately— Remedy — Theory  of  Case — Sufficiency  of  Pleadings 
— Waiver — Debt — Acknowledgment — Evidence. 

Pleadinjir  and  Practice — Causes  of  Action — Failure  to  State  Separately — 
BemedjT. 

1.  Where  plaintiif  had  three  causes  of  action,  hut  failed  to  state  them 
separately,  as  required  by  section  6533,  Bevised  Codes,  the  proper  rem- 
edy was  a  motion  to  make  the  complaint  more  definite  and  certain  by 
separately  stating  the  causes  of  action,  and  not  a  motion  to  withdraw 
from  the  jury's  consideration  all  evidence  relating  to  two  of  said  causes 
of  action. 

Trial — Theory  of  Case — Sufficiency  of  Pleadings— Variance — ^Waiver. 

2.  Where  an  action  for  money  lent  was  tried  on  the  theory  that  the 
pleadings  were  sufficient  to  admit  certain  proof  for  the  purpose  for 
which  it  was  offered,  the  losing  party  will  not  be  heard  to  assert  for 
the  first  time  in  the  appellate  court  that  there  was  a  variance  between 
the  pleadings  and  proof. 

Debt — Acknowledgment — Evidence — ^Letters — Sufficiency. 

3.  Plaintiff  had  made  to  defendant  three  different  loans,  amounting  in 
the  aggregate  to  $183.  In  a  letter  to  the  former,  defendant  promised  to 
repay  $150  (which  amount  exceeded  any  one  item  of  plaintiff's  claim) 
on  a  certain  day,  and  in  a  later  one  asked  for  more  time  in  which  to 
make  payment.  The  three  loans  constituted  all  the  transactions  be- 
tween the  parties,  and  there  was  not  any  dispute  as  to  the  amount  re- 
ceived by  defendant  from  plaintiff.  Held,  that  the  letters  were  properly 
admitted  as  referring  to  the  entire  indebtedness,  and  were  a  sufficient 
acknowledgment  of  the  debt  to  take  it  out  of  the  statute  of  limita- 
tions. 
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Appeal  from  District  Court,  Madison  County;  Lew.  L.  Calla^ 
way,  Judge. 

Action  by  William  Galvin  against  John  O  ^Gorman.  From 
a  judgment  for  plaintiff,  and  an  order  denying  hia  motion  for 
a  new  trial,  defendant  appeals.     Affirmed. 

In  behalf  of  Appellant,  there  was  a  brief  by  Messrs.  Clark  A 
Duncan, 

Under  the  evidence  there  is  no  mutual,  open  and  current  a<y 
count  in  this  case.  The  evidence  shows  no  reciprocal  demands 
between  the  parties,  which  is  necessary  in  order  for  it  to  have 
been  mutual,  open  and  current.  (Fraylor  v.  Sonora  Min.  Co,, 
17  Cal.  594 ;  Flywn  v.  Seale,  2  Gal.  App.  665,  84  Pac.  263 ;  MH- 
let  V.  Bradburry,  109  Cal.  170,  41  Pac.  865.) 

When  plaintiff  relies  in  his  complaint  on  one  cause  of  action, 
and  the  evidence  shows  three  distinct  causes,  two  of  which  are 
barred  by  the  statute  of  limitations,  which  is  pleaded  in  the 
answer,  such  causes  fail  and  no  recovery  can  be  had  thereon. 
{Qwinn  v.  Hamilton's  Admr.,  75  Cal.  265,  17  Pac.  212;  Adams 
V.  Patterson,  35  Cal.  122.) 

To  render  the  letters  from  defendant  admissible  for  the  pur- 
pose of  protecting  the  debt  or  debts  from  the  statute  of  limita- 
tions, it  was  necessary  and  absolutely  essential  for  the  reply  to 
have  specifically  set  forth  that  the  debt  or  debts  had  been  ac- 
knowledged in  writing  by  the  defendant,  or  that  he  had,  in 
writing  promised  to  pay  the  same  within  a  period  of  five  years 
from  the  date  of  the  filing  of  the  complaint.  {Ringold  v.  Dunn, 
8  Ark.  497;  Howard  v.  Windom,  86  Tex.  560,  26  S.  W.  483; 
Kesterson  v.  Hill,  101  Va.  739,  45  S.  E.  288;  Bloodgood  v. 
Bruen,  8  N.  T.  362 ;  Harding  v.  Durand,  138  111.  515,  28  N.  E. 
948;  Strong  v.  State,  57  Ind.  428;  Zoll  v.  Carnahan,  83  Mo. 
35;  Bevan  v.  CuUen,  7  Pa.  281;  Beard  v.  SimmonSy  9  Ga.  4; 
Pierce  v.  Perry,  189  Mass.  332,  109  Am.  St.  Rep.  637,  75  N. 
E.  734.)  An  acknowledgment  or  promise  to  pay  a  debt  must 
specify,  or  plainly  refer  to,  the  particular  demand  where  an 
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account  exists  consisting  of  various  disconnected  items.  (Mar- 
tin  V.  Broach,  6  Ga.  21,  50  Am.  Dec.  306 ;  Walker  v.  Griggs,  32 
Ga.  127;  Bulloch  y.  Smith,  15  Ga.  398;  Appeal  of  May  faith 
(Pa.),  2  AtL  28;  Davis  v.  Steiner,  14  Pa.  275,  53  Am.  Dec. 
547.)  And  the  writing  mnst  adsnowledge  the  particular  debt 
as  an  exiting  liability.  {Paille  y.  Plant,  109  Ga.  247,  34  S. 
E.  274;  Richards  v.  Hayden,  8  Ean.  App.  816,  57  Pac.  978; 
Pierce  r.  MerrOl,  128  Cal.  473,  79  Am.  St.  Rep.  63,  61  Pac. 
67.)  As  to  whether  the  alleged  acknowledgment  or  promise 
to  pay  was  such  as  to  take  the  alleged  debt  or  debts  out  of  the 
statute  is  a  question  of  law  for  the  court,  and  not  a  question  of 
law  and  fact  for  the  jury,  and  therefore  it  was  improper  to 
have  submitted  the  question  to  the  jury  for  its  determination. 
{Martin  t.  Broach,  6  Ga.  21,  50  Am.  Dec  311.) 

Mr.  Edmund  J.  Callaway  submitted  a  brief  in  behalf  of  Be- 
sx)ondent. 

The  acknowledgment  from  which  a  promise  may  be  implied 
need  not  be  in  any  particular  form  or  contain  any  particular 
substance;  it  is  sufficient  if  the  debt  be  acknowledged  as  an 
existing  one,  and  a  liability  or  willingness  to  pay  it  is  inferable 
therefrom.  The  acknowledgment  of  the  debt  may  be  in  whole 
or  in  part,  and  need  not  be  express,  but  may  be  inferred  from 
facts  or  acts.  (Haythom  y.  Cooper,  65  Ean.  338,  69  Pac.  333 ; 
Bidden  y.  Brizzolara,  56  Cal.  374;  Brothwaite  v.  Harvey,  14 
Mont.  208,  43  Am.  St.  Hep.  625,  36  Pac.  38,  27  L.  B.  A.  101.) 
The  distinct  and  unqualified  admission  of  an  existing  debt  con- 
tained in  a  writing  signed  by  the  party  to  be  charged,  and 
without  intimation  of  an  intent  to  refuse  payment  therefor, 
suffices  to  establish  the  debt  to  which  the  contract  relates  as  a 
continuing  contract,  and  to  interrupt  the  running  of  the  stat- 
ute of  limitations  against  the  same.  From  such  an  acknowl- 
edgment, the  law  implies  a  promise  to  pay.  (Southern  Pac, 
Co.  Y.  Prosser,  122  Cal.  413,  55  Pac.  145 ;  McCormick  v.  Brown, 
36  Cal.  180,  95  Am.  Dec.  170;  Wood's  Limitations  of  Actions, 
sees.  68,  85;  Chaboi  y.  Tucker,  39  Cal.  434;  Concannon  y. 
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JSmith,  134  Cal.  14,  66  Pac.  40 ;  Worth  v.  Worth,  155  Cal.  599, 
102  Pac.  663.)  ''Where  it  is  sought  to  avoid  the  bar  of  limita- 
tion because  of  a  general  admission  of  indebtedness,  and  such 
■admission  is  proved,  it  must  be  taken  to  relate  to  the  indebted- 
ness in  suit,  in  the  absence  of  evidence  that  it  referred  to  some 
other  demand."  (Blackmore  v.  Neale,  15  Colo.  App.  49,  60 
Pac.  952.) 

.  The  allegations  of  the  reply  are  sufficient  to  have  put  the 
•defendant  upon  his  guard;  he  knew  of  the  existence  of  the  le^ 
ters  and  his  promise  to  pay  the  debt,  and  the  defendant  should 
hav/e  demurred  to  the  reply,  if  it  was  not  sufficient.  This  he 
did  not  do.  {Fowler  v.  Insurance  Co,,  35  Or.  559,  57  Pac. 
421 ;  Patterson  v.  Patterson,  40  Or.  560,  67  Pac.  664 ;  Younger 
V.  Moore,  155  Cal.  767,  103  Pac.  221;  Great  Western  etc.  Co. 
V.  Chambers,  153  Cal.  307,  95  Pac.  151;  Campbell  v.  Great 
Falls,  27  Mont.  37,  69  Pac.  114.) 

Cause  submitted  on  briefs  of  counsel. 

MB.  JUSTICE  HOLLO  WAY  delivered  the  opinion  of  the 
<50urt. 

The  complaint  in  this  action  alleges  that  between  May  1  and 
October  1,  1903,  the  plaintiff  loaned  to  defendant,  at  defend- 
Ant's  special  instance  and  request,  $183,  which  defendant  prom- 
ised to  repay,  but  has  failed  and  neglected  to  do  so,  or  to  re- 
pay any  part  thereof.  The  answer  consists  of  a  general  denial 
And  a  plea  of  the  bar  of  the  statute  of  limitations.  The  reply 
denies  the  allegations  of  the  special  plea,  and  contains  the  fol- 
lowing: ^'(2)  Alleges  that  the  said  cause  of  action  as  herein 
sued  upon,  and  as  pleaded  in  plaintiff's  complaint,  is  in  full 
force  and  effect,  and  still  subsisting.  (3)  That  the  said  trans- 
action, as  pleaded  in  plaintiff's  complaint,  took  place  within 
the  five  years  next  preceding  the  filing  of  the  said  complaint." 
A  general  verdict  was  returned  in  favor  of  the  plaintiff,  and 
the  defendant  appealed  from  the  judgment  entered  thereoBi 
and  from  the  order  denying  his  motion  for  a  new  trial. 
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The  evidence  offered  on  the  part  of  the  plaintiff  tends  to 
show  that  in  May,  1903,  he  loaned  defendant  $100,  in  June,  $75, 
and  in  September,  $8.  The  action  was  commenced  September 
14,  1908.  The  other  evidence  offered  by  plaintiff  wiU  be  con- 
sidered hereafter.  At  the  conclusion  of  plaintiff's  case  defend- 
ant moved  the  court  to  withdraw  from  the  jury's  consideration 
all  evidence  touching  the  loan  of  $100  or  the  loan  of  $75,  upon 
the  following  grounds:  ''That  the  plaintiff's  evidence  shows 
that  these  two  items  were  separate  and  distinct,  and  that  they 
were  contracted,  if  at  all,  more  than  five  years  prior  to  the  date 
of  the  commencement  of  this  action;  that  the  testimony  fails 
to  show  that  the  account  is  a  mutual,  open  account  within  our 
statute;  that  in  fact  each  item  is  a  separate  and  distinct  one, 
and  it  cannot  be  considered  as  a  running  account,  or  a  mutual, 
open  account  between  the  parties."  This  motion  was  denied. 
The  defendant  requested  the  court  to  charge  that  if  the  jury 
found  that  the  $100  and  the  $75  were  received  by  defendant 
before  September  14,  1903,  then  plaintiff's  cause  of  action  was 
barred  as  to  those  items.    This  request  was  also  refused. 

It  seems  clear  from  the  evidence  that  plaintiff  has  three  sep- 
arate causes  of  action,  and  that  he  did  not  state  them  sepa- 
rately, as  required  by  section  6533,  Revised  Codes;  but  there 
was  not  any  objection  made  by  defendant  on  that  ground.  The 
motion  above  did  not  raise  the  objection.  The  proper  practice 
in  such  a  case  is  outlined  in  5  Encyclopedia  of  Pleading  and 
Practice,  336,  where  it  is  said:  *'The  clear  weight  of  authority, 
however,  is  that  the  proper  remedy  for  a  failure  to  state  sep- 
arately is  a  motion  to  make  the  complaint  more  definite  and 
certain  by  separately  stating  the  causes  of  action."  This  same 
rule  is  stated  in  Pomeroy 's  Code  Remedies,  fourth  edition,  section 
341  (•section  447),  and  is  approved  in  City  Carpet  Beating  etc. 
Works  V.  Jones,  102  Cal.  506,  36  Pac.  841. 

The  plaintiff  sought  to  show  that  in  1904  and  1905,  the  de- 
fendant had  acknowledged,  in  writing,  the  entire  indebtedness, 
and  had  promised  to  pay  the  same,  and  to  this  end  introduced 
in  evidence  five  letters  written  by  defendant  to  him.  The  first 
of  these,  dated  May  12,  1904,  is  as  follows:  ''I  note  what  you 
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say  about  going  home  next  month  &  was  glad  yoa  spoke  of  it 
ft  gave  me  so  much  time.  Well  Bill  I  will  be  able  to  send  yon 
at  least  150  dollaia  the  first  of  the  month.  I  will  try  my  best 
to  send  you  all  of  it  but  if  I  can't  I  will  send  it  after  you.'^ 
The  plaintiff  testified  that  this  letter  was  a  reply  to  one 
he  had  written  to  defendant  about  the  money  in  controversy. 
Another  letter,  characteristic  of  the  others  received  by  plain- 
tiff from  defendant,  was  dated  January  5,  1905,  and  is  as  fol- 
lows: ''Yours  of  the  3d  inst.  received  just  now.  Well  Bill  my 
intentions  were  good.  It  was  my  mistake  for  not  answering 
your  letter  but  I  could  not  get  the  money  to  send  to  yon. 
Smith  has  bought  out  Boyd  ft  I  cannot  get  any  money  until 
everything  is  settled.  No  more  at  present  hoping  you  will  give 
me  a  little  more  time,  I  remain,  Yours  Truly,  Jno.  0'Gk>rman. 
I  heard  it  went  to  the  old  Country  about  my  owing  you  wome 
money.    J.  O'Q.'* 

It  is  urged:  (1)  That  the  reply  is  not  sufficient  to  admit  this 
evidence  to  show  an  acknowledgment  and  promise  to  pay,  and 
as  an  abstract  proposition  we  agree  with  this;  but  there  was 
not  any  objection  raised  in  the  trial  court  to  the  sufficiency  of 
the  reply.  This  evidence  was  introduced  without  objection, 
and  there  was  not  any  request  made  to  limit  its  use  before  the 
jury.  It  is  a  rule  of  quite  uniform  recognition  that,  where  a 
cause  is  tried  upon  the  theory  that  the  pleadings  are  sufficient 
to  admit  the  proof  for  the  purpose  for  which  it  is  offered,  the 
losing  party  will  not  be  heard  in  the  appellate  court  for  the 
first  time  to  assert  that  there  was  a  variance  between  the  plead- 
ings and  proof.  (22  Ency.  of  PI.  ft  Pr.  640.)  If  timely  ob- 
jection had  been  made  to  this  reply  in  the  trial  court,  the  plain- 
tiff would  then  have  had  an  opportunity  to  file  an  amended 
reply;  but  since  such  objection  was  not  made,  the  objection 
now  urged  comes  too  late.  (Dawes  v.  City  of  Oreat  Falls,  31 
Mont.  9,  77  Pac.  309.) 

2.  It  is  said  that  these  letters  do  not  clearly  refer  to  any  par- 
ticular indebtedness,  or  to  any  specific  item  of  plaintiff's  claim. 
But  the  evidence  does  show  that  these  three  loans,  if  loans  they 
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were,  constituted  all  the  transactions  between  the  parties,  and 
in  Blackmore  v.  Neale,  15  Colo.  App.  49,  60  Pac.  952,  the  rule 
which  we  approve  is  stated  as  follows:  **It  is  equally  well  set- 
tled that  a  general  promise  or  acknowledgment  of  indebtedness 
wiU  be  taken  to  relate  to  the  demand  in  suit;  and,  wherever  a 
promise  or  acknowledgment  of  indebtedness  is  once  proven,  the 
burden  shifts  to  the  defendant  to  show  that  it  relates  to  some 
other  debt  than  the  one  with  reference  to  which  the  promise 
presumably  was  made.*' 

It  will  be  observed  that  the  sum  of  $150,  mentioned  in  the  let- 
ter of  May  12,  1904,  above,  exceeds  any  one  item  of  plaintiff's 
claim,  and  that  reference  is  made  to  a  balance  which  will  re- 
main after  the  $150  is  paid.  Since  there  is  not  any  dispute 
whatever  as  to  the  amount  of  money  received  by  defendant 
from  plaintiff,  we  think  these  letters  must  be  held  to  refer  to 
the  entire  $183.  That  these  letters  constitute  a  sufficient  ac- 
knowledgment of  the  indebtedness  and  promise  to  pay,  if  so 
intended,  seems  altogether  plain.  {Worth  v.  Worth,  155  Cal. 
599,  102  Pac.  663.)  Section  6472  of  our  Revised  Codes,  in  so 
far  as  it  relates  to  the  subject  now 'under  consideration,  is  iden- 
tical with  section  360  of  the  California  Code  of  Civil  Procedure, 
which  has  been  given  a  construction  in  harmony  with  our  con- 
clusion. (Concannon  v.  Smith,  134  Cal.  14,  66  Pac.  40.  See, 
also,  25  Cyc.  1331.) 

The  evidence  offered  on  behalf  of  the  defendant  discloses  that 
he  contended  (a)  that  the  relation  of  mining  partners  existed 
between  plaintiff  and  himself,  and  that  the  $183  was  advanced 
by  plaintiff  with  the  intention  that  it  should  be  used  by  defend- 
ant, and  was  used  by  him,  in  their  common  undertaking;  and 
(b)  that  the  letters  do  not  refer  to  the  return  of  a  loan,  but 
to  money  which  defendant  was  proposing  to  advance  to  plain- 
tiff. Both  of  these  contentions  presented  questions  of  fact, 
which  appear  to  have  been  submitted  to  the  jury  under  proper 
instructions  numbered  4,  5,  and  7,  and  resolved  against  the 
defendant. 
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We  do  not  find  any  error  in  the  record.    The  judgment  and 
order  are  affirmed. 

Affirmed,' 

Mr.  Chief  Justice  Bbantly  and  Mb.  Justice  Smith  con- 
cur. 


12     m      RAND,  Respondent,  v.  BUTTE  ELECTRIC  RAILWAY  CO. 

BT  AL.,  Appellants. 

(No.  2,749.) 
(Submitted  January  19,  1910.    Decided  January  29,  1910.) 

[107  Pac.  87.] 

Personal  Injuries — Carrier  and  Passengers — Assault  on  Passen- 
ger — Master  and  Servant — Special  Peace  Officers — Liability 
of  Master —  Evidence —  Admissibility —  Trial —  Instructions — 
Excessive  Verdict. 

Pleadings — Joint  Demurrer — When  Properly  Overruled. 

1.  A  general  demurrer  interposed  jointly  by  all  five  of  defendants  in 
a  personal  injury  action  was  properly  overruled,  where  the  complaint 
stated  a  cause  of  action  against  two  of  them. 

Same — Argumentative  Denials — Reply  Unnecessary. 

2.  In  an  action  against  a  street  railway  company  and  certain  of  its 
employees  to  recover  damages  for  an  assault  alleged  to  have  been  com- 
mitted upon  plaintiff  by  the  latter,  who  also  held  appointments  as 
deputy  sheriffs,  an  allegation  in  tlio  answer  that  neither  the  company 
nor  its  codef  end  ants  were  liable,  stating  the  reasons  why  liability  did 
not  exist,  constituted  an  argumentative  denial,  and  therefore  did  not 
require  a  reply. 

Personal  Injuries — Failure  to  Connect  All  Defendants  with  Wrong — ^Non- 
suit. 

3.  The  fact  that  plaintiff  failed  to  connect  one  of  several  defendants, 
in  a  personal  injury  action,  with  the  wrong  complained  of,  did  not 
Impair  his  right  to  recover  as  against  the  others,  and  a  motion  for  non- 
suit was  therefore  properly  denied. 

Same — Master  and  Servant — Carrier  and  Bassenger — Assault  on  Passenger 
— E  vidence — Admi  ssibili  ty . 

4.  Evidence  that  the  persons  committing  the  assault  upon  plaintiff  had 
been  appointed  deputy  sheriffs  at  the  request  of  defendant  company's 
manager  and  were  paid  by  the  company  was  pertinent  and  material 
so  far  as  it  tended  to  show  the  relation  of  master  and  servant. 

Same — Evidence — Erroneous  Admission — Curing  Error. 

5.  The  erroneous  admission  of  evidence  is  cured  where  subsequently 
the  same  facts  are  proven  or  admitted  by  the  objecting  party. 

Same — Trial — Instructions — Statement  of  Issues — Must  be  Complete. 

6.  Where  the  trial  court  in  its  instructions  undertakes  to  state  to  the 
jury  the  issues  made  by  the  pleadings,  its  statement  of  them  should 
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be  definite  and  complete;  hence  the  giving  of  a  paragraph  reciting  sub- 
stantially the  allegations  of  the  complaint  and  continuing  that  "the- 
defendants  deny  certain  of  these  allegations/'  etc.,  was  error;  heldr 
however,  that  in  view  of  subsequent  portions  of  the  charge,  the  error 
was  rendered  harmless. 

Same — Instructions — Failure  to  Define  Terms — ^When  not  Beversible  Error. 

7.  Failure  of  the  court  to  define,  in  its  instructions,  the  terms  "pre- 
ponderance of  the  evidence,"  and  "the  direct  and  proximate  result"  of 
the  injury  complained  of,  does  not,  in  the  absence  of  a  request  by 
counsel  with  tender  of  an  instruction  embodying  such  definitions,  con- 
stitute reversible  error. 

Same— Instructions — Theory  of  Case. 

8.  An  instruction  defining  the  term  "passengers"  and  outlining  the 
duty  of  the  carrier  and  its  servants  toward  them,  and  one  stating  the 
measure  of  damages  for  the  breach  of  an  obligation  not  arising  from 
contract,  were  not  objectionable  as  submitting  the  case  upon  two  in- 
consistent theoriee— one  based  ni>on  the  idea  that  the  action  was  one 
for  breach  of  the  contract  of  carriage,  and  the  other  an  action  for 
damages  as  for  a  tort. 

Joint  Appeal — ^Antagonistic  Position  of  Appellants. 

9.  Where  an  appeal  is  taken  jointly  by  all  defendants,  one  of  them 
will  not  be  heard  in  the  appellate  court  to  assume  a  position  antago- 
nistic to  the  other  appellants. 

Personal  Injuries — ^Master  and  Servant — Assault — ^Peace  of  Officers — Lia- 
bility of  Master. 

10.  The  employer  of  one  who  acts  in  the  dual  capacity  of  employee 
and  special  peace  officer  cannot  escape  liability  for  the  wrongful  acts 
of  the  latter  merely  because  at  the  time  he  was  a  public  officer.  The 
rule  is  that  if  the  wrong  done  was  committed  by  the  servant,  while 
acting  as  officer,  the  master  is  not  liable;  but  if  done  during  the  course 
of  his  employment,  liability  rests  upon  the  latter  even  if  the  act  done 
was  in  excess  of  authority. 

Same— Question  for  Jury. 

11.  The  question  whether  street  railway  employees,  who  also  held 
appointments  as  special  deputy  sheriffs  so  as  to  enable  them  by  a  show 
of  legal  authority  to  enforce  order  while  engaged  in  the  discharge  of 
their  duties  as  employees  of  the  company,  were,  when  committing  an 
assault  upon  plaintiff,  when  the  latter  was  about  to  take  passage  on 
one  of  its  cars,  acting  as  peace  officers  or  as  employees,  held,  under 
the  evidence,  to  have  been  one  for  the  jury  to  determine. 

Same — Excessive  Verdict. 

12.  A  verdict  for  $2,500  in  favor  of  plaintiff  who,  when  about  to 
become  a  passenger  on  a  street-car,  was  severely  beaten  by  two  of 
defendant  company's  employees,  for  alleged  boisterous  and  unseemly 
conduct,  so  that  his  head  and  face  were  badly  cut  and  bruised  and  his 
nose  was  broken,  as  a  result  of  which  treatment  he  was  confined  to  his 
bed  under  medical  treatment  for  several  weeks,  held,  not  to  have  been 
excessive. 

Appeal  from  District  Court,  Silver  Bow  County;  Jeremiah  J, 
Lynch,  Judge. 

Action  by  R.  N.  Rand  against  the  Butte  Electric  Railway 
Company,  and  others.    From  a  judgment  for  plaintiff  and  an 
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order  denying  defendants'  motion  for  a  new  trial,  they  appeal. 
Affirmed. 

Mr,  W,  M.  Bichford,  and  Mr.  Oeorge  F,  Shelton,  submitted  a 
"brief  in  behalf  of  Appellants ;  oral  argument  by  Mr.  Shelton. 

A  person  on  whose  premises  a  public  officer  is  appointed  for 
duty  is  not  liable  for  the  damage  resulting  from  the  acts  of 
such  public  police  officer  acting  within  the  scope  of  his  duty, 
even  in  cases  where  the  salary  is  paid  by  the  person  who  owns 
the  property.  (See  Hershey  v.  O'Neill,  36  Fed.  168;  Wells  v. 
Washington  Market  Co.^  19  D.  C.  385;  Hardy  v.  Chicago  etc. 
Ry.  Co.,  58  111.  App.  278;  Hirst  v.  Fitchburg  etc.  Co.,  196  Mass. 
353,  82  N.  E.  10.) 

The  plaintiff  having  brought  his  action  on  the  theory  of  a 
joint  ownership  and  liability  of  W.  A.  Clark  and  the  Butte 
Electric  Railway  Company,  and  having  failed  at  the  trial  to 
connect  Clark  with  the  matters  mentioned,  so  that  a  nonsuit 
was  granted  as  to  him,  the  appellants  contend  that  the  plain- 
tiff therefore  failed  to  show  any  cause  of  action  at  all,  in  ac- 
cordance with  the  theory  of  the  complaint,  the  nonsuit  as  to 
Clark  being  conclusive  on  that  point.  The  case  would  there- 
fore seem  to  fall  within  the  spirit  of  the  decision  of  this  court 
in  the  case  of  ForsM  v.  Pittsburg  dk  Montana  Co.,  38  Mont.  403, 
100  Pac.  218. 

When  the  court  undertakes  to  state  to  the  jury  the  issues 
made  by  the  pleadings,  it  should  specially  instruct  them  as  to 
what  facts  are  denied  and  what  are  admitted  in  the  pleadings 
and  as  to  what  facts  are  material.  (^Tipton  v.  Triplett,  1  Met. 
(58  Ky.)  570;  11  Ency.  of  PI.  &  Pr.  155,  156.)  The  instruc- 
tion should  define  the  issues  and  limit  them  according  to  the 
pleadings.  {Gessley  v.  Missouri  Pac.  Ry.  Co.,  26  Mo.  App. 
156;  Bradshaw  v.  Mayfield,  24  Tex.  481.) 

The  pleadings  and  the  evidence  showed  that  whatever  in- 
juries the  plaintiff  received  came  to  him  in  a  scuffle  while  he 
was  resisting  the  actions  of  McDonald  and  Vivian,  special  deputy 
sheriffs,  acting  merely  as  such,  while  they  were  attempting  to 
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make  the  plaintiff  behave  himself  in  the  presence  of  a  mixed 
crowd  of  men,  women  and  children.  For  the  acts  of  these  of- 
ficers the  Butte  Electric  Railway  Company  was  not  liable,  and 
the  court  should  have  directed  a  verdict  in  favor  of  the  com- 
pany, as  directed.  (See  Hershey  v.  O'Neill,  supra;  Sharp  v. 
Erie  R.  B.  Co,,  90  App.  Div.  502,  85  N.  T.  Supp.  553  j  Samuel 
V.  Wanamaker,  107  App.  Div.  433,  95  N.  Y.  Supp.  270 ;  Healey 
V.  Loihrop,  171  Mass.  263,  50  N.  E.  540 ;  Jardine  v.  Cornell,  50 
N.  J.  L.  485,  14  Atl.  590.) 

Where  the  testimony  introduced  at  the  trial  supports  either 
of  two  conflicting  theories,  each  theory  should  be  presented  in 
the  instructions  to  the  jury,  and  the  refusal  so  to  present  them 
is  reversible  error.  (11  Ency.  of  PI.  &  Pr.  182;  Atlanta  etc. 
Co.  V.  Hardage,  93  Ga.  457,  21  S.  E.  100 ;  Irwin  v.  Atkins,  12 
111.  App.  431;  Chicago  etc.  Assn.  v.  Butler,  55  111.  App.  461; 
Comstock  V.  Norton,  36  Mich.  277 ;  De  Foe  v.  St.  Paul  City  Ry. 
Co.,  65  Minn.  319,  68  N.  W.  35 ;  Hancock  v.  Stout,  28  Neb.  301, 
44  N.  W.  446;  Fiore  v.  Ladd,  25  Or.  423,  36  Pac.  572.) 

In  behalf  of  Respondent,  there  was  a  brief  by  Messrs.  Mackel 
&  Meyer,  and  oral  argument  by  Mr.  Alex.  Mackel. 

MR.  CHIEF  JUSTICE  BRANTLT  deUvered  the  opinion  of 
the  court. 

Action  for  damages  for  personal  injuries  alleged  to  have  been 
suffered  by  plaintiff  by  an  assault  upon  him  by  defendants 
Wharton,  McDonald,  and  Vivian,  employees  of  defendants  W. 
A.  Clark  and  the  Butte  Electric  Railway  Company,  hereinafter 
referred  to  as  the  company,  while  acting  within  the  scope  of 
their  employment.  The  facts  alleged  in  the  complaint  about 
which  there  is  no  dispute  are  the  following:  The  company  owns 
and  operates  a  street  railway  in  the  city  of  Butte  which  ex- 
tends about  two  miles  from  the  city  to  a  pleasure  resort  known 
as  the  ''Columbia  Gardens."  It  also  owns,  controls  and  main- 
tains this  resort,  its  purpose  in  so  doing  being  to  secure  profit 
from  the  attendance  upon  the  resort  by  the  public,  to  witness 

Mont.,  Vol.  40—26 
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ball  games,  etc.,  had  there,  and  from  the  increase  in  the  nninber 
of  its  passengers  to  and  fro  from  the  city.  For  the  accommoda- 
tion and  convenience  of  its  patrons  in  getting  off  and  on  the 
cars  at  the  Gardens/ the  company  maintains  a  depot  and  plat- 
forms, which  also  serve  as  a  waiting  place  for  passengers  when 
about  to  take  cars  for  return  to  the  city.  Defendant  Wharton 
was  at  the  time  of  the  alleged  assault  the  general  manager  of 
the  company,  and  as  such  had  the  management  and  control  of 
the  Gardens.  On  November  16,  1907,  there  was  a  football  game 
played  at  the  Gardens.  It  had  theretofore  been  advertised,  and 
an  invitation  to  attend  extended  to  the  public  generally,  with 
the  knowledge  and  acquiescence  of  the  defendants.  A  great 
number  of  people  attended,  all  being  conveyed  thither  as  pas- 
sengers on  the  defendant  company's  railway,  and  expecting  to 
return  by  the  same  means.  Among  those  who  so  attended  was 
the  plaintiff.  It  is  then  alleged  that  the  Gardens  were  owned 
and  controlled  jointly  by  the  company  and  W.  A.  Clark,  and 
that  the  defendant  Wharton  was  in  the  joint  employ  of  the 
company  and  the  said  W.  A.  Clark.  The  facts  connected  with 
the  alleged  assault  are  stated  in  the  complaint  as  follows : 

''  (9)  That  for  a  long  time  prior  to  the  sixteenth  day  of  No- 
vember, 1907,  and  especially  on  the  said  day,  the  defendants 
Butte  Electric  Bailway  Company  and  W.  A.  Clark  employed 
the  defendants  McDonald  and  Vivian,  for  the  purpose  of  as- 
sisting in  handling  the  crowds  and  patrons  who  attended  the 
said  Columbia  Gardens  and  the  said  football  game,  and  espe- 
cially to  take  care,  and  assist  in  taking  care,  of  the  crowds  and 
patrons  when  the  said  crowds  and  patrons  went  to  the  said 
depot  and  platform  for  the  purpose  of  leaving  the  said  Gardens 
and  while  waiting  there,  and  returning  to  the  said  city  of  Butte. 

"(10)  That  on  the  said  sixteenth  day  of  November,  1907, 
this  plaintiff  became  a  passenger  upon  the  cars  of  the  defend- 
ant railway  company,  paid  his  fare  into  and  attended  the  afore- 
said football  game,  and  that  at  the  close  of  the  said  game  this 
plaintiff,  in  company  with  the  rest  of  the  crowd,  went  to  the 
aforesaid  platform  and  depot  for  the  purpose  of,  and  with  the 
intention  of,  leaving  the  said  Gardens  and  returning  to  the  said 
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city  of  Butte  upon  the  cars  of  the  said  defendant  railway  com- 
pany, and  that  he  then  and  there  became  and  was  entitled  to 
the  care  and  protection  of  a  passenger. 

''(11)  That  while  plaintiff  was  on  and  at  the  said  platform, 
and  on  and  at  the  said  depot  and  a  passenger  as  aforesaid,  the 
defendants  McDonald  and  Yiyian,  while  discharging  their  duty 
and  acting  within  the  scope  of  their  employment,  without  cause 
or  provocation,  or  any  excuse  therefor,  beat,  bruised,  maltreated, 
and  severely  injured  this  plaintiff,  and  that  all  of  said  acts 
were  done  in  the  presence  of,  and  as  plaintiff  is  informed  and 
believes,  with  the  knowledge,  acquiescence,  and  consent  of,  the 
defendant  Wharton. ' ' 

It  then  proceeds  to  set  forth  that  as  the  result  of  the  beat- 
ing the  plaintiff  was  severely  and  permanently  injured,  suffer- 
ing physical  pain  and  mental  anguish,  and  also  humiliation  and 
chagrin,  for  all  of  which  he  claims  damages  in  the  sum  of 
$25,250.  A  joint  general  demurrer,  interposed  by  the  defend- 
ants, was  overruled. 

The  defendant  Wharton  and  the  company  filed  a  joint  an- 
swer, in  which,  after  denying  that  defendant  Clai^  has  or  had 
any  interest  in  the  Columbia  Qardens  jointly  with  the  company 
or  otherwise,  they  substantially  admit  all  the  allegations  con- 
tained in  the  complaint,  except  those  embodied  in  paragraphs 
9,  10,  and  11,  heretofore  quoted,  and  those  touching  the  in- 
juries and  suffering  alleged  in  the  subsequent  paragraphs.  Ex- 
cept as  to  paragraph  9,  the  denials  are  of  knowledge  or  infor- 
mation sufficient  to  form  a  belief  as  to  the  matters  alleged.  The 
denials  of  paragraph  9  are  stated  as  follows:  ''As  to  paragraph 
9,  these  defendants  avelr:  That  prior  to  the  sixteenth  day  of 
November,  1907,  the  defendants  Frank  C.  McDonald  and  Mor- 
ton M.  Vivian  had  been,  and  on  said  sixteenth  day  of  Novem- 
ber, 1907,  were,  regularly  and  duly  appointed,  qualified  and 
acting  deputy  sheriffs  of  Silver  Bow  county,  state  of  Montana, 
and  as  such  deputy  sheriffs  were  peace  officers,  authorized  by 
law  to  preserve  peace  and  order,  and  to  prevent  violence  and 
disorder  and  unseemly  conduct  and  the  commission  of  disor- 
derly acts  by  individuals  in  the  county  of  Silver  Bow,  state  of 
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Montana;  and  that  for  the  purpose  of  preserving  peace  and 
order,  and  attending  to  the  orderly  conduct  of  people  at  said 
Columbia  Qardens,  said  defendants  Frank  C.  McDonald  and 
Morton  M.  Vivian  were,  on  the  sixteenth  day  of  November, 
1907,  present  at  said  Columbia  Gardens,  and  as  such  deputy 
sheriffs  and  peace  officers  were  engaged  in  the  fulfillment  of 
their  duties  and  functions  as  such  at  said  time  and  place,  and 
not  otherwise  were  they  present;  nor  were  they  engaged  in 
any  other  capacity  than  as  deputy  sheriffs  and  peace  officers, 
at  said  time  and  place,  for  the  said  purpose  aforesaid;  and 
these  defendants  deny  each  and  every  allegation  of  said  para- 
graph 9  not  herein  expressly  admitted  as  above  set  forth." 

As  a  special  defense,  after  alleging  substantially  the  facts 
stated  in  the  foregoing  paragraph,  the  answer  continues:  That 
the  plaintiff  was  present  at  Columbia  Gardens  on  November  16, 
1907;  that  in  the  presence  of  a  large  number  of  women  and 
children  he  conducted  himself  in  a  boisterous,  offensive,  and 
disorderly  manner,  using  foul  and  unseemly  language  to  sneh 
an  extent  that  appeals  were  made  by  persons  present  to  the 
defendants  McDonald  and  Vivian  for  protection  from  him ;  that 
these  defendants  thereupon,  for  the  purpose  of  removing  him 
from  the  presence  of  the  women  and  children  who  were  offended 
by  his  conduct,  sought  to  put  him  upon  one  of  the  cars  of  de- 
fendant company  for  transportation  back  to  the  city — ^his  des- 
tination; that  he  violently  and  offensively  resisted  the  efforts 
of  said  officers,  and,  in  doing  so,  violently  struck  his  head  against 
a  projecting  iron  on  the  car,  and  in  that  manner,  and  not  oth- 
erwise, was  injured,  if  injured  at  all;  and  that,  if  he  suffered 
damage,  it  was  wholly  due  to  his  said  offensive  conduct  and 
breach  of  the  peace  and  his  resistance  to  arrest  by  the  officers 
while  in  the  discharge  of  their  duties,  and  not  to  any  other 
cause.  The  answer  of  defendants  McDonald  and  Vivian  is  a 
substantial  repetition  of  that  of  defendants  Wharton  and  the 
company.  The  separate  answer  of  Clark  denies  all  the  allega- 
tions of  the  complaint  which  tend  to  connect  him  in  any  way 
with  the  cause  of  action  alleged  by  plaintiff.  The  plaintiff  by 
reply  denies  generally  the  affirmative  defense  alleged. 
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At  the  close  of  plaintiff's  evidence  a  separate  motion  for 
nonsuit  by  defendant  Clark  was  sustained^  and  the  action  was 
dismissed  as  to  him.  A  like  motion  by  defendants  Wharton 
and  the  company  was  denied.  At  the  close  of  all  the  evidence 
the  court  was  requested  to  direct  a  verdict  for  each  of  the  re- 
maining defendants.  This  was  denied.  A  verdict  was  returned 
in  favor  of  the  plaintiff  for  $2,500.  From  the  judgment  en- 
tered thereon,  and  from  an  order  denying  their  motion  for  a 
new  trial,  the  defendants,  other  than  Clark,  have  appealed. 

1.  The  first  contention  made  is  that  the  court  erred  in  over- 
ruling the  demurrer  as  to  defendants  Clark,  Wharton,  and  the 
company.  It  is  said  that  the  allegations  of  the  complaint  do 
not  show  that  Wharton  participated  in  the  assault  in  any  way, 
it  being  alleged  that  it  was  committed  merely  with  his  **  knowl- 
edge, acquiescence,  and  consent,''  or  that  defendants  McDonald 
and  Vivian  were  acting  within  the  scope  of  any  employment 
by  the  company,  or  in  any  other  than  in  an  individual  capac- 
ity; and  hence  the  court  should  have  sustained  the  demurrer 
as  to  all  of  the  defendants  other  than  McDonald  and  Vivian. 
While  there  is  some  conflict  in  the  decisions  on  the  subject,  it 
is  the  generally  recognized  rule  that  a  joint  demurrer  by  two 
or  more  defendants  must  be  overruled  if  the  complaint  states 
a  cause  of  action  against  any  one  of  them.  (Pomeroy's  Code 
Remedies,  4th  ed.,  sec.  468;  Bates  on  Pleading,  Practice,  Par- 
ties and  Forms,  p.  414;  Bliss  on  Code  Pleading,  sec.  417;  6 
Ency.  of  PI.  &  Pr.,  p.  412.)  Conceding  that  the  complaint  does 
not  state  a  cause  of  action  against  any  of  the  defendants  other 
than  McDonald  and  Vivian,  yet,  since  such  defendants  chose 
to  make  common  cause  with  McDonald  and  Vivian,  against  whom 
it  is  now  admitted  that  the  complaint  is  sufficient,  they  can- 
not complain  that  the  court  did  not  decide  a  question  other 
than  the  one  which  their  demurrer  presented,  viz.,  whether  un- 
der the  statement  of  facts  any  one  of  them  is  liable. 

2.  At  the  opening  of  the  trial,  after  a  witness  had  answered 
the  usual  preliminary  questions,  objection  was  made  to  the  in- 
troduction of  evidence  in  support  of  the  allegations  of  the  com- 


406        Band  v.  Buttb  Electric  Ry.  Co.  et  al.     [Dec.  T.  '09 

plaint,  on  the  ground  that,  inasmuch  as  the  denials  in  the 
replication  respond  only  to  the  allegations  of  fact  set  forth  in 
the  affirmative  defense,  the  facts  stated  in  the  answer  in  re- 
sponse to  paragraph  9  of  the  complaint,  stand  admitted,  and 
therefore  constitute  a  complete  defense  to  the  action  j  for,  coun- 
sel say,  if  McDonald  and  Vivian  were  acting  within  the  scope 
of  their  duty,  as  charged  in  the  complaint,  and  were  present 
as  peace  officers  and  engaged  in  keeping  the  peace,  as  is  alleged 
in  this  uncontroverted  portion  of  the  answer,  they  are  not  in- 
dividually liable;  nor  are  the  other  defendants  liable,  because 
it  thus  appears  that  they  were  not  in  the  employ  of  the  other 
defendants.  In  any  event,  counsel  say,  these  admitted  facts 
exclude  any  inference  of  liability  on  the  part  of  the  other  de- 
fendants. There  is  no  merit  in  this  contention.  Under  the  stat- 
ute, the  answer  must  consist  of  two  parts,  the  first  embodying 
the  admissions  and  denials,  and  the  second,  new  matter  consti- 
tuting a  defense  or  counterclaim.  (Revised  Codes,  sec.  6540.) 
A  reply  is  required  only  when  the  answer  contains  new  matter 
which  constitutes  a  defense  or  counterclaim,  stated  as  such. 
{Revised  Codes,  sec.  6560.)  Instead  of  contenting  themselves 
with  the  denial  that  McDonald  and  Vivian  were  employees  of 
Cla^  and  the  company,  the  defendants  undertake  to  allege 
facts  showing  that  neither  they  nor  the  other  defendants  are 
liable,  because  they  were  present  and  acting  in  the  discharge 
of  their  duties  as  public  officers,  and  not  otherwise.  If  it  was 
a  fact  that  McDonald  and  Vivian  were  not  in  the  employment 
of  the  company,  the  company  could  not  be  held  liable,  no  mat- 
ter in  what  capacity  they  acted.  Nor  could  Wharton  be  held 
liable  unless  he  personally  participated  in  the  assault.  There- 
fore, so  far  as  they  are  concerned,  the  portion  of  the  answer  in 
question  is  an  argument  setting  forth  the  reason  why  the  de- 
fendants should  not  be  held  liable,  and  is  what  is  termed  in 
the  books  an  argumentative  denial  of  the  portion  of  the  com- 
plaint at  which  it  was  directed,  and  amounts  to  nothing  more 
than  a  denial.  (Pomeroy's  Code  Remedies,  4th  ed.,  sec.  515 
et  seq.;  Bates  on  Pleading,  Practice,  Parties  and  Forms,  p.  342; 
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1  Ency.  of  PI.  &  Pr.  799.)  Furthermore,  the  same  matter, 
alleged  in  connection  with  the  other  facts  in  the  special  defense, 
is  denied.  Hence  it  cannot  he  maintained  that  it  is  admitted. 
If  it  is  a  fact  that  plaintiff  was  assaulted' and  beaten  by  de- 
fendants McDonald  and  Vivian,  without  provocation  or  excuse, 
the  fact  that  they  were  acting  as  public  ofiScers  at  the  time  is 
no  justification.  A  public  officer  has  no  right  because  he  is 
such  to  use  violence  toward  a  citizen,  even  when  in  the  dis- 
charge of  his  duty,  except  when  the  character  of  the  duty  re- 
quires it,  and  even  then  he  must  go  no  further  than  the  cir- 
cumstances demand.  So  that,  if  the  facts  alleged  in  this  behalf 
should  be  deemed  admitted  by  the  replication,  they  would  not 
constitute  a  justification  or  excuse  for  their  wrongful  acts. 

3.  It  is  argued  that  since  the  complaint  proceeds  upon  the 
theory  that  defendants  Clark  and  the  company  jointly  owned 
and  controlled  the  railway  and  the  Qardens,  and  jointly  em- 
ployed the  defendants  McDonald  and  Vivian,  and  the  evidence 
fails  to  show  any  liability  on  the  part  of  Clark,  or,  in  other 
words,  any  joint  liability  on  the  part  of  Clark  and  the  company, 
it  was  error  to  deny  the  motion  for  nonsuit  as  to  the  company 
and  its  manager  Wharton.  In  actions  for  personal  injuries 
occasioned  by  an  act  in  which  all  the  defendants  participated, 
the  plaintiff  has  a  right  to  proceed  against  any  one  of  the 
participants,  or  all  of  them,  and  is  entitled  to  judgment  against 
uny  one  or  all  by  whose  concurrent  act  the  alleged  wrong  was 
done.  {.Oolden  v.  Northern  Pacific  Ry,  Co.,  39  Mont.  435,  104 
Pae.  549.)  So,  if  he  proceeds  against  all  in  the  same  action, 
but  fails  to  connect  any  one  or  more  with  the  wrongful  act, 
his  right  to  recover  as  against  the  others  is  not  thereby  impaired. 
The  case  of  Forsell  v.  Pittsburg  &  Montana  Co.,  38  Mont.  403, 
100  Pac.  218,  cited  by  counsel  for  defendants,  is  not  in  point, 
either  by  its  similarity  in  point  of  fact,  or  in  the  principle 
involved.  In  that  case  the  complaint  alleged  separate  and  dis- 
tinct acts  of  negligence  by  the  different  defendants,  by  the 
concurrence  of  which  the  injury  was  done,  but  without  either 
of  which  there  would  have  been  no  injury.    Necessarily  this  re- 
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quired  proof  of  both  concurrent  acts,  or  a  recovery  could  not 
be  had.  Here  a  single  act  was  done  for  which  it  is  sought  to 
hold  all  the  alleged  participants  liable. 

4.  Evidence  was  admitted  as  a  part  of  plaintiff's  case  in  chief 
that  McDonald  and  Vivian  had  appointments  as  special  depu- 
ties by  the  sheriff  of  Silver  Bow  county,  made  at  the  request 
of  the  company,  through  the  manager,  Wharton,  so  that  they 
could  make  arrests  when  occasion  demanded,  and  that  they 
were  paid  by  the  company.  Defendants  objected  that  it  was 
immaterial;  and  it  is  argued  that  its  admission  was  prejudicial 
error,  because  it  is  alleged  and  admitted  in  the  pleadings  that 
they  were  special  deputies,  and,  being  such,  it  was  wholly  im- 
material at  whose  instance  they  had  been  appointed  or  who 
paid  them  for  their  services.  It  was  not  material  to  plaintiff's 
case  to  show  that  they  were  special  deputies,  or  that  they  were 
paid  as  such  by  the  company.  To  connect  them  with  the  com- 
pany and  show  its  responsibility  for  their  acts,  it  was  only  neces- 
sary for  the  plaintiff  to  show  that  they  were  employed  by  the 
company  in  the  capacity  of  trainmen  and  worked  as  such.  In 
so  far  as  the  evidence  tended  to  show  that  the>  were  also  pub- 
lic officers,  it  was,  at  the  time  it  was  introduced,  immaterial; 
but,  in  so  far  as  it  tended  to  show  an  employment  by  the  com- 
pany, it  was  pertinent  and  material,  because,  under  the  opera- 
tion of  the  maxim  respondeat  superior,  it  tended  to  show  the 
relation  of  master  and  servant  between  them  and  the  company, 
and  hence  to  fasten  liability  upon  the  company.  In  any  event, 
the  fact  of  their  appointment,  and  their  employment  and  pay- 
ment by  the  company,  was  subsequently  proven  or  admitted  by 
the  defendants;  therefore,  even  though  it  be  conceded  that  it 
was  error  to  admit  the  evidence  in  the  first  instance,  such  error 
was  cured  by  its  subsequent  admission. 

5.  In  the  first  paragraph  of  the  charge,  the  court  undertook 
to  state  to  the  jury  the  issues  made  by  the  pleadings.  The 
first  part  of  the  paragraph  states  substantially  the  allegations 
contained  in  the  complaint.  It  then  proceeds:  **The  defend- 
ants deny  certain  of  these  allegations^  and  further  set  up  a 
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defense  that,  while  plaintiff  was  at  said  place,  he  conducted 
himself  at  said  time  and  place,  in  the  presence  of  a  large  num- 
ber of  women  and  children,  in  a  boisterous,  offensive  and  dis- 
orderly manner;  that  he  used  at  said  time  and  place  foul  and 
unseemly  language,  and  was  so  offensive  in  his  manner,  con> 
duct  and  language  that  the  said  Vivian  and  McDonald,  who  it 
is  alleged  were  deputy  sherifb,  removed  the  plaintiff  and  sought 
to  place  him  on  board  of  one  of  the  defendant  railway  com- 
pany's cars.  You  are  instructed  that  the  burden  of  proof  is; 
on  the  plaintiff,  and  the  plaintiff  must  prove  by  a  preponderance- 
of  the  evidence  all  the  allegations  of  his  complaint  denied  by 
the  defendants." 

Complaint  is  made  that  this  portion  of  the  charge  was  preju- 
dicially erroneous,  in  that  it  failed  to  point  out  to  the  jury 
what  allegations  in  the  complaint  were  put  in  issue  by  the  an- 
swer, thus  omitting  to  state  definitely  what  issues  were  actually 
to  be  tried.  In  Pctxton  v.  Woodwardy  31  Mont.  195,  107  Am.. 
St.  Rep.  416,  78  Pac.  215,  it  was  said:  ''While  the  jury  majr 
be  permitted  to  take  with  them  to  the  jury-room  the  pleadings 
in  the  case  and  study  the  issues  for  themselves,  the  practice  of 
setting  forth  in  the  instructions  a  clear  and  concise  statement 
of  the  nature  of  the  case  and  the  issues  to  be  determined  is  ta 
be  commended."  This  course  would  seem  to  be  the  better  one;. 
for  it  is  often  difficult  for  the  trial  judge  to  make  a  clear  defini- 
tion of  the  issues,  and  for  this  very  reason,  if  for  no  other,  it 
ought  not  to  be  left  to  the  jury  to  ascertain  them  from  an 
examination  of  the  pleadings  or  from  the  controversy  in  the 
evidence,  and  the  statements  of  counsel  during  the  trial.  And 
if  the  court  undertakes  to  include  in  its  charge  a  definition  of 
them,  the  statement  should  be  definite  and  complete.  (1  Ency. 
of  PL  &  Pr.  155,  156,  and  notes.)  Testing  the  foregoing  para> 
graph  of  the  instruction  by  this  rule,  it  is  clearly  insufficient, 
for  the  reasons  stated  by  counsel ;  and,  if  it  were  the  only  guide 
which  the  gury  had  before  them,  it  would  warrant  the  grant- 
ing of  a  new  trial.  When  we  examine  the  rest  of  the  charge^ 
however,  we  cannot  see  how  the  jury  could  have  misunderstood 
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the  issues  submitted  to  them.  It  was  the  theory  of  counsel 
for  plaintiff  that  he  was  entitled  to  recover  upon  a  showing  that 
lie  was,  at  the  time  of  the  assault,  a  passenger  of  defendant 
company.;  that  the  defendants  McDonald  and  Vivian  were  in 
its  employ;  that  Wharton  was  the  general  manager  of  its  busi- 
ness; and  that  Wharton  and  McDonald  and  Vivian  all  par- 
ticipated in  the  maltreatment  of  the  plaintiff,  without  cause  or 
excuse,  while  they  were  acting  for  the  company.  The  fact  that 
the  defendants  McDonald  and  Vivian  held  appointments  from 
the  sheriff  as  special  deputies,  they  insisted,  was  not  conclusive 
of  the  right  of  their  client  to  recover  as  against  the  company, 
but  that  he  was  still  entitled  to  recover,  as  against  it,  if  upon 
the  evidence  as  a  whole  it  appeared  that  at  the  time  the  wrong 
was  done,  McDonald  and  Vivian  were  acting  for  it,  and  that 
Wharton  participated  in  the  wrong.  The  theory  of  defend- 
ants was  that  McDonald  and  Vivian  were  public  officers,  and 
that  the  company  was  not  liable  for  their  acts,  and  hence  that 
Wharton  could  not  be  held  responsible  unless  the  deputies,  in 
undertaking  to  eject  the  plaintiff  from  the  Gardens  by  forci- 
bly putting  him  on  the  car  for  his  return  to  the  city,  used  more 
force  than  was  necessary,  and  that  he  directed  and  aided  them. 
We  shall  not  undertake  to  review  the  charge  as  a  whole  in  or- 
der to  point  out  the  particular  paragraphs  which  define  the 
issues.  We  content  ourselves  with  the  general  statement  that 
it  was  so  formulated  as  to  submit  the  cause  fully  and  fairly 
upon  all  the  issues — ^in  fact,  so  fully  and  fairly  that  we  cannot 
see  how  the  jury  could  have  been  mistaken  as  to  their  duty  un- 
der it. 

Complaint  is  also  made  that  the  court  erred  in  failing  to  de- 
fine the  expression  ** preponderance  of  the  evidence,"  used  in 
paragraph  2  of  the  charge;  and  counsel  cite  Shane  v.  Buttt 
Electric  Ry.  Co,^  37  Mont.  599,  97  Pac.  958,  and  First  Nat. 
Bank  v.  Carroll,  35  Mont.  302,  88  Pac.  1012,  as  authority  in 
support  of  their  contention  that  the  omission  constitutes  reversi< 
ble  error.  In  the  former  of  these  cases  it  was  held  that  in  ai 
action  for  damages  for  personal  injuries  a  requested  instruo 
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tion,  defining  the  expression  "proximate  cause,"  should  have 
been  given.  In  the  latter,  which  was  an  action  for  damages 
for  a  breach  of  contract,  it  was  held  that  such  terms  as  "ac- 
tual," "remote,"  and  "speculative,"  as  applied  to  the  term 
"damages,"  should  have  been  defined,  so  that  the  jury  would 
have  a  safe  guide  in  ascertaining  the  amount  of  their  verdict. 
In  neither  case  was  it  held  reversible  error  to  fail  to  define  such 
terms,  in  the  absence  of  a  specific  objection  and  a  request  by 
counsel  with  tender  of  an  instruction  embod3ring  the  desired 
statement.  And  this  court  has  repeatedly  held  that  where  an 
instruction  is  indefinite  or  not  suflSciently  specific,  but  correct 
as  far  as  it  goes,  the  judgment  will  not  be  reversed  and  a  new 
trial  ordered  on  account  of  it,  unless  at  the  time  of  the  ruling 
counsel  formulated  and  submitted  to  the  court  an  instruction 
drawn  in  conformity  with  their  wishes,  with  the  request  that 
it  be  given.  {MuUigan  v.  Montana  Union  By.  Co.,  19  Mont. 
135,  47  Pac.  795 ;  Handlton  v.  Oreat  Falls  St.  By.  Co.,  17  Mont. 
334,  42  Pac.  860,  43  Pac.  713 ;  State  v.  Broadhent,  19  Mont.  467, 
48  Pac.  775.)  Furthermore,  the  terms  "actual,"  "remote," 
and  "speculative,"  and  the  expression  "proximate  cause,"  as 
used  in  the  cases  cited,  are  technical  and  difficult  to  understand 
and  apply,  even  by  persons  more  or  less  learned  in  the  law, 
whereas  the  expression  "preponderance  of  the  evidence,"  ia  of 
frequent  use  in  common  speech,  and  its  meaning  and  applica- 
tion may  be  said  to  be  understood  by  the  man  of  average  intel- 
ligence and  experience.  It  therefore  may  be  left  to  the  trial 
judge  to  determine  whether  a  particular  jury  is  composed  of 
men  whose  intelligence  may  or  may  not  require  a  special  denni- 
tion  of  this  and  like  expressions  which  are  in  common  use. 

In  paragraphs  3  and  4  of  its  charge,  the  court  instructed  the 
jury,  in  substance,  that  when  one  enters  upon  the  depot  grounds 
of  a  common  carrier  by  the  usual  means  of  access  thereto,  with 
the  intention  in  good  faith  to  take  passage  on  a  car,  he  is  a 
passenger,  whether  he  has  actually  paid  his  fare  or  not;  that 
where  the  carrier  conducts  its  or  his  business  throuofh  ap:ents, 
servants  and  employees,  the  duty  of  protection  must  be  dis- 
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charged  by  such  agents,  servants  and  employees;  and  that  if 
any  agent,  servant  or  employee,  while  in  the  discharge  of  his 
duty,  assaults  a  passenger  or  otherwise  violates  the  right  of  pro- 
tection to  which  he  is  entitled,  the  carrier  is  liable  for  the  injury 
so  done.  Paragraph  7  is  as  follows:  **You  are  instructed  that 
for  the  breach  of  an  obligation,  not  arising  from  contract,  the 
measure  of  damages  is  the  amount  which  will  compensate  for 
all  the  detriment  proximately  caused  thereby,  whether  it  could 
have  been  anticipated  or  not."  That  these  are  correct  state- 
ments of  law,  counsel  do  not  question.  It  is  argued,  however, 
that  paragraphs  3  and  4  are  based  upon  the  theory  that  the 
action  is  one  for  breach  of  the  contract  between  the  plaintiff,  as 
a  passenger,  and  defendant  company,  as  a  carrier;  while  para- 
graph 7  is  based  upon  the  theory  that  the  action  is  one  for 
damages  for  a  tort,  and  hence  that  the  court  confused  the  jury 
by  adopting  the  two  inconsistent  theories.  There  is  no  merit 
in  this  contention.  If  the  plaintiff  had  not  become  a  passenger, 
the  defendant  company  owed  him  no  duty  during  his  presence 
upon  its  premises;  nor  did  its  servants  or  employees  owe  him 
any  duty,  other  than  to  abstain  from  inflicting  upon  him  willful 
or  wanton  injury.  If  he  had  become  a  passenger,  then  the  duty 
of  protection  was  imposed  by  law,  as  incidental  to  the  contract. 
Bedress  for  any  wrong  done  him  by  defendant  company  or  its 
servants  could  be  had  by  him  either  by  action  for  damages  for 
breach  of  the  contract  of  carriage,  or  in  tort  for  the  omission  of 
the  incidental  legal  duty  of  protection.  {Nelson  v.  OrecU  North- 
em  Ry,  Co,,  28  Mont.  297,  72  Pac.  642.)  The  cause  of  action 
stated  in  the  complaint  is  for  the  wrong  done,  and  not  for  a 
breach  of  the  contract.  Paragraphs  3  and  4  correctly  state  how 
the  relation  of  carrier  and  passenger  may  be  established,  and 
the  resultant  legal  duty;  while  paragraph  7  lays  down  the  rule 
as  to  the  measure  of  damages  prescribed  by  the  Code  (Be vised 
Codes,  sec.  6068). 

It  is  also  said  that  paragraph  4  is  prejudicially  erroneous,  in 
that  neither  in  it,  nor  elsewhere,  did  the  court  define  the  ex- 
pression ''the  direct  and  proximate  result."    What  has  here- 
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tofore  been  said  with  reference  to  paragraph  2  of  the  charge 
disposes  of  this  contention. 

In  paragraph  6  the  court  instructed  the  jury  that  if  they 
found  from  the  evidence  that  the  plaintiff  had  been  assaulted  and 
beaten  in  the  manner  and  form  charged  in  the  complaint,  and 
that  he  sustained  damage  thereby,  it  was  their  duty  to  assess 
his  damages  at  such  sum  as  they  thought  he  was  entitled  to, 
basing  their  estimate  upon  the  character  of  the  injury  sustained 
by  him,  as  shown  by  the  evidence,  and  the  attendant  humilia- 
tion, pain,  and  suffering.  It  is  said  that  this  statement  leaves 
out  of  consideration  the  question  whether  there  was  justification 
for  the  acts  of  McDonald  and  Vivian,  as  alleged  in  the  answer 
and  which  they  attempted  to  sustain  by  the  evidence  adduced 
in  that  behalf,  and  amounts  to  a  peremptory  instruction  to  find 
for  the  plaintiff,  whether  he  was  in  the  wrong  or  not.  In  other 
parts  of  the  charge,  as  already  pointed  out,  the  court  defined 
fully  the  relation  of  defendant  company  to  a  passenger  and  the 
duty  toward  him  imposed  by  law  as  growing  out  of  this  relation. 
It  likewise  in  proper  terms  left  it  to  the  jury  to  determine 
whether  McDonald  and  Vivian  were  acting  for  the  company  at 
the  time  of  the  assault,  and  whether  Wharton  participated  in  it 
in  any  measure.  It  told  the  jury  clearly  and  specifically  that  if 
McDonald  and  Vivian  were  acting  as  peace  officers,  and  in  view 
of  the  behavior  of  the  plaintiff  they  were  required  as  such,  in 
order  to  preserve  the  peace,  to  take  him  into  custody  and  eject 
him  from  the  premises,  and  they  did  so,  using  no  more  force 
than  was  necessary,  plaintiff  could  not  recover  from  any  of  the 
defendants.  It  also  further  told  the  jury  that  it  was  the  duty 
of  the  employees  of  the  company,  having  in  charge  the  con- 
duct of  its  business,  to  protect  the  other  passengers  from  such 
acts  as  it  was  charged  the  plaintiff  was  guilty  of,  and  in  case 
he  refused  to  desist  when  warned,  to  eject  the  offender  from  the 
premises,  using  such  force  as  was  necessary.  In  view  of  these 
instructions,  and  the  fact  that  the  court,  in  giving  the  paragraph 
complained  of,  was  stating  to  the  jury  what  elements  they  should 
consider  in  estimating  the  amount  of  damages  they  should  award 
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to  plaintiff  in  case  they  found  that  he  should  recover,  the  objec- 
tion urged  to  this  instruction  is  entirely  without  merit. 

6.  The  contention  is  made  that  the  evidence  is  insufficient  to 
sustain  the  verdict  against  the  company,  and  that  the  court 
erred  in  refusing  to  direct  a  verdict  in  its  favor.  This  con- 
tention is  based  upon  the  assumption  that  McDonald  and  Vivian 
were  peace  officers  in  the  discharge  of  their  duty,  and  that  the 
company  could  not,  under  the  circumstances  and  for  this  reason 
alone,  be  held  liable  for  their  conduct,  whether  they  used  more 
force  than  necessary  in  taking  the  plaintiff  into  custody  and  puir 
ting  him  on  board  the  outgoing  car,  or  not.  The  motion  for  a  new 
trial  in  the  district  court  was  made  jointly  by  all  the  defendants. 
The  order  denying  it  was  generaL  The  appeal  was  taken  jointly. 
Under  such  circumstances  we  are  not  inclined  to  sustain  a  party 
who  assumes  a  position  in  this  court  antagonistic  toward  the 
other  appellants.  {Anderson  v.  Northern  Padfie  By.  Co.,  34 
Mont.  181,  85  Pac.  884.)  But  waiving  aside  this  consideration, 
we  do  not  think  that  the  facts  presented  in  the  evidence  justified 
the  trial  court  in  assuming,  as  a  matter  of  law,  that  the  com- 
pany was  not  responsible  for  the  acts  of  McDonald  and  Vivian. 
If  they  used  more  force  than  was  necessary,  and  injury  re- 
sulted, they  were  liable.  So  was  Wharton,  if  ke  acted  with 
them;  and  this  without  reference  to  the  connection  of  any  of 
them  with  the  company.  The  jury  evidently  found  the  issue 
on  this  point  against  them.  They  were  all  regularly  employed 
by  the  company  and  were  engaged  in  the  conduct  of  its  business. 
McDonald  and  Vi'vian  were  not  regular  deputies.  The  evidence 
shows  beyond  question  that  they  were  made  deputies,  so  that 
they  would  be  able  to  enforce  order  by  a  show  of  legal  authority 
while  engaged  in  the  discharge  of  their  ordinary  duties  as  em- 
ployees of  the  company.  It  justifies  the  finding  that  at  the  time 
they  put  the  plaintiff  on  the  car  they  were  acting  under  the 
direct  orders  of  Wharton.  We  understand  the  rule  of  law  to  be 
that  a  public  officer  cannot  engage  as  such  to  guard  the  property 
of  a  private  individual  or  corporation,  and  that  the  latter  can- 
not claim  freedom  from  liability  for  his  wrongful  acts  while 
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engaged  as  its  trainman  or  in  other  like  capacity,  on  the  ground 
that  he  is  a  public  officer.  If  the  wrong  was  done  by  the  officer- 
as  such,  his  employer  is  not  liable  even  if  he  exceeds  his  author- 
ity ;  but  if  it  is  done  during  the  course  of  his  duty  as  employee^ 
then  the  employer  is  liable  even  if  it  is  done  in  excess  of  au- 
thority; and  it  is  generally  a  question  for  the  jury  to  deter- 
mine, upon  all  the  evidence,  the  capacity  in  which  the  wrongdoer 
was  acting  at  the  particular  time.  This  rule  finds  support  in 
the  following  authorities:  8t  Louis  etc.  Ry.  Co.  v.  Hackett,  SS' 
Ark.  381,  41  Am.  St.  Bep.  105,  24  S.  W.  881;  Brill  v.  Eddy, 
115  Mo.  596,  22  S.  W.  488;  Kndevitz  v.  Eastern  B.  B.  Co.,  US- 
Mass.  228,  9  N.  E.  618;  Eirsi  v.  Fitchburg  &  L.  St.  By.  Co.r 
196  Mass.  353,  82  N.  E.  10;  Duggan  y.  Baltimore  dk  Ohio  B.  £. 
Co.,  159  Pa.  248,  39  Am.  St.  Bep.  672,  28  Atl.  182,  186 ;  OilUng- 
ham  V.  Ohio  Biver  B.  B.  Co.,  35  W.  Va.  588,  29  Am.  St.  Bep. 
827,  14  S.  E.  243,  14  L.  B.  A.  798;  DwineUe  v.  New  York  Cent. 
B.  B.  Co.,  120  N.  T.  117,  17  Am.  St.  Bep.  611,  24  N.  E.  319, 
8  L.  E.  A.  224;  Dickson  v.  Waldron,  135  Ind.  507,  41  Am.  St. 
Bep.  440,  34  N.  E.  506,  35  N.  E.  1,  24  L.  B.  A.  483,  488.  '^t 
is  no  uncommon  thing  for  corporations  and  individuals  to  em- 
ploy duly  appointed  police  officers  to  watch  their  property ;  and 
if  such  an  officer  so  employed  make  an  arrest  for  disorderly- 
conduct,  the  presumption  is  that  he  acted  in  his  official  capacity 
as  the  agent  of  the  state,  and  not  as  the  agent  of  his  employer. 
Being  an  officer  whose  duties  are  prescribed  by  law,  it  should  be 
presumed,  until  the  contrary  is  made  to  appear,  that  his  employ- 
ment contemplates  only  the  exercise  of  such  powers  as  the  law 
confers  upon  him.  •  •  •  The  presumption  is,  however,  one 
of  fact,  and  it  may  be  shown  that  in  making  the  arrest  he  acted 
under  orders  of  his  employer,  in  which  event  the  employer  would 
be  liable  for  the  unlawful  act  of  the  officer."  {Brill  v.  Eddy^ 
supra.) 

From  the  evidence  it  appears  that  when  the  game  was  over,, 
and  the  people  assembled  at  the  platforms  of  the  company  to 
take  the  outgoing  cars,  there  was  a  great  deal  of  pushing  in  the* 
crowd  to  catch  the  first  outgoing  cars.    Complaint  was  made  by 


41 G        Rand  v.  Butte  Electeic  Ry.  Co.  bt  al.     [Dec.  T.  '09 

-someone  that  plaintiff  was  doing  some  of  the  pushing  and  was 
using  obscene  and  profane  language.     There  is  room  for  ques- 
tion whether  the  plaintiff  was  pushing  intentionally,  or  whether 
"he  was  himself  being  pushed  by  others  behind  him.     There  is 
some  evidence  tending  to  show  that  he  was  intoxicated.    That 
lie  was  in  this  condition  or  was  using  unseemly  language  is  con- 
troverted.   McDonald  and  Vivian,  acting  upon  the  supposition 
that  he  was  intoxicated,  took  him  out  of  the  crowd  and  across 
the  track  to  another  platform  where  there  were  fewer  people, 
intending,  as  they  testified,  to  hold  him  there  until  the  crowd 
had  thinned  out  somewhat  and  then  to  send  him  to  the  city. 
It  does  not  appear  whether  they  intended  to  file  charges  against 
him  or  whether  they  intended  to  release  him.    It  is  stated  by 
some  of  the  witnesses  that  while  they  had  him  in  charge,  they 
l)eat  him  with  their  canes  or  billies,  to  such  an  extent  as  to  call 
forth  remonstrances  from  some  of  the  persons  who  were  looking 
on.    In  any  event,  the  plaintiff  struggled  to  get  free  from  them. 
Wharton  was  present  looking  after  the  coming  and  going  cars. 
Finally  the  plaintiff  broke  away  and  started  down  the  track, 
saying  that  he  was  going  to  see  Wharton,  presumably  for  the 
purpose  of  making  complaint  to  him  of  the  conduct  of  McDonald 
and  Vivian.    When  he  finally  reached  the  presence  of  Wharton, 
the  latter  said  that  he  had  no  time  to  talk  to  a  drunken  man  and 
ordered  McDonald  and  Vivian  to  put  him  upon  an  outgoing 
car  in  charge  of  a  policeman,  with  directions  to  the  latter  to 
see  that  he  reached  the  city,  and  to  release  him  when  he  did 
so.     Some  of  the  witnesses  testified  that  Wharton  assisted  Mc- 
Donald and  Vivian  in  putting  plaintiff  on  the  car,  some  one  of 
them  kicking  him  from  behind  as  they  proceeded  toward  it. 
The  evidence    is  somewhat  in  confusion,  leaving    it  in  doubt 
whether  the  injuries  received  by  plaintiff  were  the  result  of  the 
beating  by  McDonald  and  Vivian,  or  of  the  rough  handling  by 
them  and  Wharton  as  they  were  conducting  him  to  the  car  and 
putting  him  on  board.     There  is  no  question  that  when  he  was 
finally  put  on  board  and  in  charge  of  the  policeman,  he  had  sev- 
eral cuts  and  bruises  upon  his  face  and  head  and  his  nose  badly 
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broken,  in  which  condition  he  was  conducted  to  the  city  and 
released.  His  wounds  were  dressed  by  his  own  physician,  who 
then  sent  him  home,  where,  he  was  confined  to  his  bed  under 
medical  treatment  for  sevieral  weeks.  The  evidence  as  to  what 
occurred  is  exceedingly  conflicting  in  all  of  its  material  aspects, 
except  as  to  the  fact  that  McDonald  and  Vivian  actually  took 
plaintiflf  in  charge  and  held  him  until  they  were  directed  by 
Wharton  to  put  him  on  board  the  car,  and  as  to  the  character 
and  extent  of  the  injuries  he  suflfered. 

Under  the  rule  heretofore  stated,  we  think  it  was  a  question 
for  the  jury  to  say  whether  McDonald  and  Vivian  were  acting 
as  public  officers,  or  under  the  orders  of  Wharton,  ss  employees 
of  the  company.  If  the  plaintiff  was  guilty  of  the  conduct 
ascribed  to  him  by  the  defendants,  he  was  guilty  of  a  misde- 
meanor, under  the  statute  (Revised  Codes,  sec.  8577),  and  was 
subject  to  arrest  by  any  officer  who  was  present,  even  without  a 
warrant  (Id.,  sec.  9057).  But,  even  so,  no  more  force  could  be 
used  than  was  necessary  to  accomplish  this  purpose;  and  it  was 
for  the  jury  to  ascertain  what  the  facts  were. 

7.  It  is  contended  that  the  verdict  is  grossly  excessive.  With 
this  contention  we  do  not  agree.  Taking  the  testimony  of  the 
plaintiff  and  his  witnesses  as  true,  as  the  jury  found,  the  plain- 
tiff was  arrested  without  fault  on  his  part,  and  seriously  injured 
by  the  beating  and  rough  treatment  to  which  he  was  subjected. 
Under  these  circumstances  the  award  of  the  jury  evinces  a  spirit 
of  conservatism,  rather  than  of  passion  and  prejudice. 

Of  the  several  other  assignments  urged  by  counsel,  we  find 
none  of  sufficient  merit  to  demand  special  notice. 

The  judgment  and  order  are  affirmed. 

Affirmed, 

Mr.  Justice  Smfth  and  Mb.  Justice  Holloway  concur. 

Mont.,  Vol.  40—27 
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COUNTY  OP  SILVER  BOW,  Respondent,  v.  DAVIES  et  al.. 

Appellants. 

(No.  2,785.) 
(Submitted  Janiiarj  21,  1910.    Decided  February  4,  1910.) 

[107  Pfcc.  81.J 

Officers — Deputies — Official  Bonds — Liability  of  Sureties — Prox- 
imate Cause  of  Loss — Pleadings — Constructions — Implication 
— Departure — Waiver, 

Pleadings — Construct  ion — ^Implication. 

1.  Under  section  6566,  Revised  Codes,  providing  that  allegations  of 
a  pleading  shall  be  liberally  construed,  with  a  view  to  substantial  jus- 
tice between  the  parties,  whatever  is  necessarily  implied  in,  or  reason- 
ably to  be  inferred  from,  the  allegations,  is  to  be  taken  »8  directly 
averred. 

Same. 

2.  In  an  action  on  the  official  bond  of  a  district  court  clerk  to  re- 
cover for  losses  sustained  by  the  county  in  paying  spurious  jurors'  and 
witnesses' certificates  issued  by  his  chief  deputy,  an  allegation  in  the 
complaint  that  the  latter  issued  such  false  and  fraudulent  certifioates 
as  chief  deputy  implied  that  he  issued  them  in  the  form  prescribed 
by  statute;  that  they  were  issued  to  persons  who  had  ostensibly  served 
as  jurors  and  witnesses  during  the  sittings  of  the  district  court  of  the 
county;  that  on  their  face  they  stated  the  facts  required  to  be  stated: 
and  that  the  ostensible  jurors  and  witnesses  had  in  fact  performed  no 
services;  and  the  pleading  was  therefore  not  demurrable  for  alleged 
insufficiency. 

Official  Bonds — Deputies — Liability  of  Sureties — ^How  Determined. 

3.  Under  section  384,  Bevised  Codes,  making  the  principal  and  sureties 
on  any  official  bond  liable  for  the  default  in  office  of  any  deputy 
appointed  by  such  principal,  the  liability  of  the  sureties  on  the  bond 
of  a  district  court  clerk  for  losses  sustained  by  the  county  through  the 
issuance  of  spurious  jurors'  and  witnesses'  certificates  by  the  clerk's 
chief  deputy  depended,  not  on  the  fact  that  in  executing  and  issuing 
the  certificates  the  deputy  was  not  technically  guilty  of  forgery  because 
he  omitted  to  impress  on  the  certificates  the  seal  of  the  court,  as  re- 
quired by  statute,  but  on  the  question  whether  their  issuance  in  the 
form  in  which  they  were  issued,  and  under  color  of  office,  operated  as 
an  effective  cause  of  the  county's  loss. 

Same — Liability  of  Sureties — Acts  of  Other  Officers  No  Defense. 

4.  The  contract  between  the  county  and  the  sureties  on  the  official 
bond  of  the  district  court  clerk  did  not  make  the  former  a  guarantor 
for  the  proper  official  conduct  of  its  disbursing  officer,  the  coimty 
treasurer;  hence  it  was  not  estopped  to  assert  liability  on  the  part  of 
the  sureties  for  loss  sustained  by  the  wrongful  acts  of  the  clerk's  chief 
deputy,  because  the  negligence  of  the  treasurer  in  paying  the  bogus 
certificates,  in  the  issuance  of  which  all  the  requirements  of  the  statute 
had  not  been  met,  contributed  directly  to  the  loss. 
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Same — Proximate  Cause  of  Loss — ^What  Constitutes. 

5.  The  misconduct  of  the  clerk's  chief  deputy  in  issuing  the  false  cer- 
tificates, and  the  gross  negligence  of  the  county  treasurer  in  paying 
them  in  the  form  in  which  they  were  issued,  operated  as  concurrent 
causes  of  the  monetary  loss  to  the  county;  therefore,  under  the  rule 
that  where  two  causes  operate  concurrently  to  produce  an  injury,  both 
are  to  be  deemed  proximate  causes,  and  liability  attaches  to  all  persons 
who  had  to  do  with  putting  either  in  motion,  the  fraudulent  act  of  the 
deputy  was  one  of  the  proximate  causes  of  the  loss,  liability  for  which 
the  sureties  on  his  principal's  bond  could  not  escape  on  the  ground 
that  the  treasurer's  act  in  paying  the  certificates  was  the  first  efficient 
proximate  cause  for  the  injury,  and  that  therefore  he  alone  was  re- 
sponsible. 

Pleadings — Departure — ^Waiyer. 

6.  Where  a  party  fails  to  insist,  in  the  trial  court,  upon  a  reformation 
of  the  pleadings  on  account  of  an  apparent  departure  in  them,  such 
defect  18  waivMt. 

Appeal  from  District  Court,  Silver  Bow  County;  Geo,  M, 
Bourquin,  Judge, 

Action  by  Silver  Bow  County  against  William  E.  Davies  and 
the  American  Bonding  Company  of  Baltimore.  Judgment  for 
plaintiff,  and  defendants  appeal.    Affirmed. 

Messrs.  Walsh  &  Nolan,  Mr,  C.  M.  Parr,  and  Mr,  John  F, 
Davies  submitted  a  brief  in  behalf  of  Appellants.  Mr.  T.  J. 
Walsh  argued  the  cause  orally. 

The  act  of  the  deputy  clerk  was  not  the  proximate  cause  of 
the  loss  to  which  the  county  may  have  been  subjected  by  the 
payment  of  these  certificates.  They  offered  no  justification 
whatever  to  the  county  treasurer  for  the  payments  made  by  him, 
and  afford  him,  and  consequently  the  county,  no  basis  for  an 
action  against  the  clerk  or  his  bondsmen.  In  order  to  entitle 
the  plaintiff  to  recover,  it  was  necessary,  not  only  to  show  the 
wrongful  act  of  the  deputy  clerk  and  its  loss,  but  that  the  rela- 
tion of  cause  and  effect  existed  between  the  two — ^the  former 
must  have  been  the  proximate  cause  of  the  latter.    That  it  was 

not    is  clearly  shown  by  the  case  of  Oakland  Savings  Bank  v. 

* 

Murfey,  68  Cal.  455,  9  Pac.  843.  (See,  also,  Hatton  v.  Holmes, 
97  Cal.  208,  31  Pac.  1131.)  The  proximate  cause  of  the  loss 
of  the  county,  if  it  suffered  any,  Was  the  neffligence  of  its  treas- 
urer in  paying  out  money,  not  only  on  a  spurious  indorsement, 
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but  on  an  instrument  that  was  void  on  its  face.  The  remote- 
ness of  the  wrongful  act  of  the  deputy  in  reference  to  the  lo«s 
of  the  county  prevented  recovery.  (See  Whyte  v.  Mills,  64 
Miss.  158,  8  South.  171;  Governor  v.  Wiley,  14  Ala.  172.) 

The  case  of  Lewis  v.  State,  65  Miss.  468,  4  South.  429,  is 
readily  distinguishable,  in  that  the  warrants  there  under  consid- 
eration bore  both  the  seal  and  the  signature  of  the  clerk ;  that  is, 
they  were  apparently  valid  warrants.  They  were  of  the  same 
character  as  those  which  formed  the  basis  of  the  prosecution  in 
Re  Terrett,  34  Mont.  325,  86  Pac.  266.  So  are  the  Illinois  cases. 
(Campbell  v.  People,  154  111.  595,  39  N.  E.  578;  SpincUer  v. 
People,  154  111.  637,  39  N.  E.  580.)  The  court  there  did  not 
give  to  the  subject  of  proximate  cause  the  consideration  to  which 
its  importance  entitled  it.  Had  the  court  considered  the  ques- 
tion with  the  attention  and  care  that  was  observed  by  the  Cali- 
fornia court  in  the  Oakland  Savings  Bank  Case,  it  is  not  improb- 
able that  it  would  have  reached  a  different  conclusion.  Such  a 
conclusion  would  not  only  more  closely  conform  to  the  principles 
of  the  law,  but  would  enforce  a  greater  circumspection,  a  more 
attentive  consideration  to  the  admonitions  of  the  law  on  the 
part  of  public  disbursing  officers.  It  has  a  perfectly  obvious 
tendency  to  lessen  their  vigilance  if  the  county  may  proceed 
as  well  against  the  sureties  of  the  recreant  officer  who  fraud- 
ulently issues  the  void  warrants. 

No  importance  can  be  attached  to  the  averment  that  it  was 
the  custom  of  the  clerk's  office  to  issue  witnesses'  and  jurors* 
certificates  unsealed,  and  for  the  treasurer  to  pay  such  worth- 
less certificates.  Evidence  of  such  a  custom  would  have  to  be 
excluded  under  the  perfectly  well-established  rule  that  **a  usage 
in  conflict  with  plain,  well-established  rules  of  law  is  not  ad- 
missible in  evidence  in  any  case,  and  must  be  disregarded." 
(Cox  V.  0' Riley,  4  Ind.  368,  58  Am.  Dec.  633.)  '*Nor  will 
proof  be  heard,"  says  the  supreme  court  of  Indiana  in  Van 
Camp  Packing  Co,  v.  Hartman,  126  Ind.  177,  25  N.  E.  901, 
**of  a  usage  that  is  contrary  to  public  policy,  or  good  morals, 
or  to  the  common  or  statute  law." 
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The  county  should  be  relegated  to  its  plain  and  ample  remedy 
against  the  treasurer,  and  he  to  his  right  to  recover  from  the 
parties  who  obtained  from  him  the  amounts  of  the  bogus  war- 
rants. 

In  behalf  of  Respondent,  there  was  a  brief  by  Mr.  Albert  J. 
Oalen,  Attorney  General,  and  Mr.  E.  M.  Hall,  Assistant  Attor- 
ney General.     Oral  argument  by  Mr.  Hall, 

The  allegations  of  the  complaint  were  sufficient,  under  section 
6566,  Revised  Codes.  (See  Mallory  v.  Benway,  34  Wash.  315, 
75  Pac.  869;  Baylies'  Code  Pleading,  2d  ed.,  pp.  48,  49, 102,  105; 
31  Cyc.  80;  Fire  Assn.  v.  Ruby,  60  Neb.  216,  82  N.  W.  629.) 
The  word  ** issued,"  as  used  in  the  complaint,  has  a  well-under- 
stood meaning  in  law,  and  includes  not  only  the  drawing  and 
signing  of  the  certificate,  but  also  the  delivering  and  putting 
of  the  same  into  circulation.  (State  v.  Pierce,  52  Kan.  521,  35 
Pac.  19 ;  Folks  v.  Yost,  54  Mo.  App.  59 ;  Ameriam  Bridge  Co. 
V.  Wheeler,  35  Wash.  40,  76  Pac.  534.) 

While  the  certificates  issued  by  Parrell,  as  deputy  clerk,  were 
void  and  not  the  subject  of  forgery,  still  his  act  in  issuing  the 
same  was  clearly  a  default  of  his  duty  and  misconduct  on  his 
part,  for  which  his  principal  and  sureties  are  liable.  **The 
phrase,  'misconduct  in  office,'  is  broad  enough  to  embrace  any 
willful  malfeasance,  misfeasance  or  nonfeasance  in  officer" 
(State  V.  Shver,  113  Mo.  202,  20  S.  W.  788.)  These  certificates 
were  false  and  fraudulent  certificates,  and  the  deputy  clerk  vio- 
lated his  duty  in  issuing  them,  and  the  fact  that  they  were  void 
and  not  the  subject  of  forgery  cannot  cure  this  violation  of 
official  duty.  The  act  of  Farrell  in  issuing  these  certificates  was 
an  act  done  by  virtue  of  his  office.  (National  Bank  of  Redemp- 
tion V.  Rutledge,  84  Fed.  400 ;  Feller  v.  Gates,  40  Or.  543,  91 
Am.  St.  Rep.  492,  67  Pac.  416,  56  L.  R.  A.  630.)  Nor  does  the 
fact  that  the  county  treasurer  was  negligent  in  paying  these 
certificates,  which  did  not  contain  the  seal  of  the  court,  relieve 
the  clerk  of  the  court  and  his  bondsmen  from  liability  for  the 
default  and  misconduct  of  his  deputy  in  issuing  such  certificates. 
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(See  note  to  FeUer  v.  Oates,  supra;  also  Commonwealth  v.  Taie^ 
89  Ky.  587,  13  S.  W.  113;  People  v.  Treadway,  17  Mich.  480; 
Campbell  v.  People,  154  111.  595,  39  N.  E.  578 ;  SpttuUe  v.  People, 
154  111.  637,  39  N.  B.  580 ;  Estate  of  Ramsey  v.  People,  197  111. 
572,  90  Am.  St.  Rep.  177,  64  N.  E.  549;  Greenhurg  v.  People, 
225  111.  177,  116  Am.  St.  Rep.  127,  80  N.  E.  100,  8  L.  E.  A., 
n.  8.,  1223 ;  Lewis  y.  State,  65  Miss.  468,  4  South.  429.) 

Counsel  for  appellants  cites  the  cases  of  Oakland  Savings  Bank 
V.  Murfey,  68  Cal.  455,  9  Pac.  843,  and  Hatton  v.  Holmes,  97 
Cal.  208,  31  Pac.  1131,  and  contends  that  they  lay  down  the 
rule  that  should  be  followed  in  the  case  at  bar.  These  cases  are 
clearly  distinguishable  from  the  one  at  bar.  In  the  cases  cited 
by  appellant,  the  party  sustaining  the  loss  was  guilty  of  negli* 
gence,  and  the  court  held  that  on  account  of  the  negligence  of 
plaintiflfa  they  could  not  recover  on  the  negligence  of  the  party 
sued.  The  Oakland  Savings  Bank  Case  was  distinguished  by 
the  supreme  court  of  California,  in  Joost  v.  Craig,  131  CaL  510, 
82  Am.  St.  Rep.  374,  63  Pac.  840.  However,  in  the  case  at  bar 
there  is  no  negligence  attributable  to  the  plaintiff  in  the  action; 
and,  therefore,  the  doctrine  of  contributory  negligence  or  proxi- 
mate cause  has  no  application  whatever. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
thfi  court. 

The  plaintiff  brought  this  action  to  recover  on  the  ofiScial  bond 
of  the  defendant  William  E.  Davies,  given  as  clerk  of  the  dis- 
trict court  of  Silver  Bow  county,  certain  sums  of  money  alleged 
to  have  been  lost  to  the  plaintiff  through  the  wrongful  act^  of 
one  W.  P.  Farrell  while  acting  as  Davies'  chief  deputy.  The 
defendant  corporation  is  his  surety.  Davies  was  elected  to  the 
office  in  1904  for  the  term  of  four  years,  beginning  January  2. 
1905,  and  entered  upon  the  discharge  of  his  duties  upon  that 
date,  having  qualified  and  filed  his  official  bond  as  required  by 
law.  He  continued  in  office  during  the  term.  Farrell  served 
as  his  chief  deputy  during  the  year  1905,  and  a  portion  of  the 
year  1906.    The  wrongful  acts  by  which  the  plaintiff  suffered 
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loss  are  alleged  in  the  complaint  as  follows:  "  (7)  That  between 
the  sixth  day  of  January,  1905,  and  the  first  day  of  September, 
1906,  the  said  W.  P.  Farrell  issued  false,  bogus,  fraudulent,  and 
fictitious  juror  certificates,  which  juror  certificates  represented 
upon  their  face,  in  the  aggregate,  the  amount  of  nine  thousand 
five  hundred  and  sixty-seven  ($9,567.00)  dollars;  and  between 
the  ninth  day  of  July,  1906,  and  the  sixteenth  day  of  August, 
1906,  said  W.  P.  Farrell,  as  chief  deputy  clerk  of  said  district 
court,  issued  certain  false,  bogus,  fraudulent,  and  fictitious  wit- 
ness certificates,  which  witness  certificates  represented  upon  their 
face,  in  the  aggregate,  the  sum  of  sixteen  hundred  and  four  and 
60/100  ($1,604.60)  dollars.  That  thereafter  said  false,  bogus, 
fraudulent,  and  fictitious  juror  and  witness  certificates  were  pre- 
sented to  the  county  treasurer  of  Silver  Bow  county,  Montana, 
for  payment,  and  the  same  were,  by  the  said  county  treasurer  of 
Silver  Bow  county,  Montana,  paid  out  of  the  funds  belonging 
to  the  county  of  Silver  Bow,  which  payments  aggregated  the 
sum  of  eleven  thousand  one  hundred  and  seventy-one  and  60/100 
($11,171.60) ;  and  that,  by  reason  of  the  misconduct  in  office 
of  the  said  W.  P.  Farrell,  chief  deputy  clerk  of  the  said  district 
court,  in  the  issuance  of  the  said  false,  bogus,  fraudulent,  and 
fictitious  juror  and  witness  certificates,  the  plaintiff,  the  county 
of  Silver  Bow,  sustained  the  loss  of  eleven  thousand  one  hundred 
and  seventy-one  and  60/100  ($11,171.60)  dollars.  That  neither 
said  sum  of  eleven  thousand  one  hundred  and  seventy-one  and 
60/100  ($11,171.60)  dollars  nor  any  part  thereof  has  been  paid 
or  returned  to  said  plaintiff.'*  Then  follow  allegations  to  the 
effect  that  demand  was  made  upon  the  defendants  for  the  amount 
claimed  to  be  due,  and  that  payment  by  them  was  refused. 

It  is  admitted  in  the  answer  that  Farrell  did  issue  fraudulent 
and  fictitious  certificates  which  purported  on  their  face  to  be 
juror  and  witness  certificates,  to  the  amount  alleged  in  the  com- 
plaint. It  is  averred,  however,  that  they  were  of  no  apparent 
validity,  because  they  were  not  issued  under  the  seal  of  the 
court  as  required  by  law,  and  that,  in  issuing  them,  Farrell 
acted  as  an  individual,  and   not  as  deputy  clerk.    It  is    also 
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averred  that  payment  of  these  certificates  by  the  treasurer  was 
made  in  violation  of  law,  because  he  was  prohibited  by  law  from 
disbursing  the  funds  of  the  county  upon  them.  The  reply  denies 
that  Farrell  acted  aa  an  individual,  and  not  as  deputy  clerk. 
It  admits  that  the  certificates  were  not  issued  under  seal.  It 
is  then  alleged  that  it  had  theretofore  long  been  the  custom  and 
practice  in  the  clerk's  office  to  issue  juror  and  witness  certifi- 
cates without  seal;  that  this  custom  was  well  known  to,  and 
acquiesced  in  by,  defendants;  that  the  certificates  mentioned  in 
the  complaint  had,  because  of  it,  been  treated  by  the  treasurer 
as  valid,  and  had  therefore  been  accepted  and  paid ;  and  that  for 
this  reason  the  defendants  ought  to  be,  and  are,  estopped  to 
say  that  said  certificates  were  not  under  seal. 

After  hearing  the  evidence  introduced  by  plaintiff,  the  de- 
fendants having  declined  to  introduce  any,  the  court  directed 
the  jury  to  return  a  verdict  for  plaintiff.  The  appeal  is  from 
the  judgment  upon  the  judgment-roll  alone.  The  questions  sub- 
mitted for  decision  are:  (1)  Does  the  complaint  state  a  cause  of 
action  f  And  (2)  In  view  of  the  admissions  in  the  reply,  did 
the  court  err  in  entering  judgment  for  plaintiff! 

1.  It  is  argued  that  the  complaint  is  insufficient,  in  that  it 
gives  no  information  as  to  the  character  of  the  certificates  or 
what  they  recited,  or  how  they  were  signed,  or  to  whom  they 
were  addressed.  It  is  alleged  that  the  defendant  Davies  was 
duly  elected  to  the  office  of  clerk,  and  that,  having  qualified,  be 
entered  upon  the  discharge  of  his  duties  as  such  and  was  oc- 
cupying the  office  during  the  time  mentioned;  that  Farrell  was 
his  chief  deputy ;  that  as  such  deputy  during  the  time  mentioned 
he  issued  the  fraudulent  and  fictitious  certificates ;  and  that  they 
were  thereafter  presented  to  the  treasurer  of  Silver  Bow  county 
for  payment,  and  were  paid  out  of  the  funds  of  the  county. 
Under  the  Code,  it  is  the  rule  that  the  allegations  of  a  pleading 
are  to  be  liberally  construed,  with  a  view  to  substantial  justice 
between  the  parties.  (Revised  Codes,  sec.  6566.)  ''Under  favor 
of  this  rule,  whatever  is  necessarily  implied  in,  or  is  reasonably 
to  be  inferred  from,  an  allegation  is  to  be  taken  as  directly 
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averred."  (Phillips  on  Code  Pleading,  352;  Baylies  on  Code 
Pleading,  49,  102;  31  Cyc.  80.)  The  allegation  that  FarreU 
issued  the  certificates  aa  chief  deputy  implies  that  he  issued  them 
in  the  form  prescribed  by  the  statute — that  is,  over  the  signa> 
ture  of  the  clerk,  his  principal,  attested  by  the  seal  of  the  court 
(Revised  Codes,  sees.  3154,  3179,  3183)— that  they  were  is- 
sued to  persons  who  had  ostensibly  served  as  jurors  and  wit> 
nesses  during  the  sittings  of  the  district  court  of  Silver  Bow 
eounty;  that  upon  their  face  they  stated  the  facts  requireil  toi 
be  stated;  and  that  the  statements  thus  set  forth  were  false. 
in  that  the  ostensible  jurors  and  witnesses  had  in  fact  performed 
no  service  whatever.  The  sections  of  the  statutes  cited  do  not 
require  the  certificates  to  be  addressed  to  the  treasurer.  His 
duty  in  the  premises  requires  him  to  pay  upon  their  presenta- 
tion. (Revised  Codes,  sees.  3179,  3183.)  While  it  may  be  said 
that  the  pleading  is  somewhat  indefinite  in  its  statements,  and 
may  have  been  open  to  attack  by  special  demurrer,  yet,  taken 
as  a  whole,  the  only  conclusion  to  be  drawn  from  it  is  that  Fsr- 
rell,  by  issuing  apparently  genuine  certificates  to  fictitious  per- 
sons, or  persons  who  were  not  entitled  to  them,  abused  his  posi- 
tion to  the  injury  of  the  county  by  causing  a  misappropriation 
of  its  funds.    The  demurrer  was  properly  overruled. 

2.  When  the  fraudulent  conduct  of  Parrell  was  discovered 
and  brought  to  the  attention  of  the  authorities  of  Silver  Bow 
eounty,  the  county  attorney  charged  him  by  information  with 
the  forgery  of  two  of  the  jurors*  certificates  involved  herein^ 
and  he  was  convicted  and  sentenced  to  terms  of  imprisonment. 
Upon  application  to  this  court  for  habeas  corpus,  it  appeored 
from  the  copies  of  the  certificates  set  forth  in  the  informations 
that  in  issuing  the  originals  Farrell  omitted  to  impress  upon 
them  the  seal  of  the  court.  This  court  held  that  such  an  instru- 
ment has  no  apparent  legal  validity,  and  therefore  that  the  false 
and  fraudulent  making  of  it  does  not  constitute  forgery.  Ac- 
cordingly, it  was  held  that  the  convictions  were  improper,  and 
that  the  complainant  was  entitled  to  be  released  from  custody. 
(In  re  FarreU,  36  Mont.  254,  92  Pac.  785.)     It  was  pointed  out 
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in  the  opinion  in  that  case  that  such  a  certificate  does  not  upon 
its  face  import  a  legal  liability  of  the  county,  because  the  statute 
specifically  directs  it  to  be  issued  under  the  seal  of  the  court, 
over  the  signature  of  the  clerk  by  himself  or  his  deputy  (Polit- 
ical Code  1895,  sec.  4645;  Revised  Codes,  sec.  3179),  and  be- 
cause the  treasurer  must  ''disburse  the  moneys  of  the  county 
only  on  county  warrants  issued  by  tie  county  clerk,  based  upon 
orders  of  the  board  of  county  conunissioners,  or  as  otherwise 
provided  by  law."  (Political  Code  1895,  sec.  4350;  Revised 
Codes,  sec.  2986.)  The  phrase,  "or  as  otherwise  provided  by 
law,"  it  was  pointed  out,  includes  jurors'  certificates,  and  the 
restriction  as  to  the  power  of  payment  by  the  treasurer  applies 
as  well  to  them  as  to  other  claims  against  the  county.  If  they 
do  not  bear  upon  their  face  the  evidence  of  genuineness  which 
the  statute  prescribes,  to-wit,  the  signature  of  the  clerk  and  the 
seal  of  the  court,  the  treasurer  has  no  authority  to  pay  them. 
Referring  to  the  respective  duties  of  the  treasurer  and  the  cierk.^ 
with  reference  to  them,  this  court  said:  **The  treasurer  cannot 
act  until  the  clerk  has  performed  his  duty.  The  clerk  must, 
therefore,  perform  hia  duty  in  the  way  prescribed.  If  the  latter 
issues  false  certificates,  he  violates  his  duty.  If  the  former  pays 
upon  any  other  demand  than  that  prescribed,  he  does  the  like." 
The  rule  applicable  to  jurors*  certificates  applies  also  to  wit- 
nesses' certificates.  The  clerk  must  observe  the  same  formalities 
in  issuing  them.     (Revised  Codes,  sees.  3154,  3183.) 

The  liability  of  defendants  in  this  case  is  not,  in  our  opinion, 
to  be  determined  by  the  fact  that  in  manufacturing  and  issuing 
the  certificates  Farrell  was  not  technically  guilty  of  the  crime 
of  forgery.  Their  liability  turns  upon  an  answer  to  the  ques- 
tion: Did  the  issuance  of  the  certificates,  in  the  form  in  which 
they  were  issued  and  under  color  of  office,  operate  as  an  effective 
cause  of  loss  to  the  county!  Under  the  statute,  the  condition 
of  every  official  bond  must  be  that  the  principal  shall  faithfully 
perform  the  official  duties  required  of  him  by  law  as  it  exists 
at  the  time  he  enters  upon  his  office,  as  well  as  those  imposed  by 
taw  subsequently  enacted,  and  that  he  will  account  for  and  pay 
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or  deliver  to  the  person  or  oflSeer  entitled  all  moneys  or  other 
property  coming  into  his  hands  by  virtue  of  his  ofSce.  **The 
principal  and  sureties  upon  any  ofiScial  bond  are  also  in  all  cases 
liable  for  the  neglect,  default,  or  misconduct  in  office  of  any 
deputy,  clerk  or  employee,  appointed  or  employed  by  such  prin- 
cipal." (Revised  Codes,  sec.  384.)  By  this  latter  provision  the 
illegal  act  or  official  misconduct  of  the  deputy  is  expressly  put 
in  the  same  category  as  the  illegal  act  or  misconduct  of  the 
principal.  Therefore,  while  no  liability  could  attach  for  any 
official  act,  whether  illegal  or  not,  which  has  not  resulted  in 
injury,  the  contract  of  the  surety  includes  indemnity  against 
loss  or  injury  to  the  county  or  others  caused  by  the  wrongful 
acts  of  either.  It  was  among  the  powers  and  duties  of  Davies 
and  his  deputies  to  issue  certificates  to  the  persons  who  had 
served  as  jurors  and  witnesses.  Any  abuse  of  this  power  re- 
sulting in  loss  was  a  lapse  in  the  performance  of  duty,  against 
which  the  surety  agreed  to  indemnify  the  county. 

Counsel  for  defendi^nts  contend  that  since  the  certificates  were 
adjudged  in  the  FarreU  due  to  be  invalid,  and  for  this  reason 
that  the  treasurer  could  not  lawfully  pay  them,  the  loss  to  the 
county  was  caused  by  his  wrongful  act,  and  hence  that  Davies 
and  his  surety  may  not  be  held  responsible.  The  attorney  gen- 
eral contends  that  the  issuance  of  certificates  to  jurors  and  wit- 
nesses was  one  of  the  duties  of  the  clerk ;  that  it  was  his  duly  to 
see  that  they  were  issued  only  to  persons  entitled  to  them,  and 
in  the  form  prescribed;  and  that  he  and  his  surety  are  liable 
for  the  misconduct  of  Farrell,  the  deputy,  in  issuing  them  as 
he  did,  even  though  they  were  not  in  proper  form  and  were  paid 
by  the  treasurer.  With  this  latter  contention  we  agree.  It  was 
said  by  the  supreme  court  of  Mississippi  in  Lewis  v.  State,  65 
Miss.  468,  4  South.  429:  ''It  was  among  the  powers  and  duties 
of  Bracey  as  circuit  clerk  to  issue,  under  certain  conditions, 
certificates  to  witnesses,  to  be  paid  by  the  county;  and  it,  in 
exercising  this  power  or  performing  this  duty,  he  acted  wrong- 
fully or  violated  his  duty  in  any  respect,  so  that  the  county, 
whose  agent  and  servant  he  was  in  the  matter,  was  thereby  de- 
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frauded,  it  was  a  breach  of  his  bond.  There  is  much  refine- 
ment and  quibbling  in  the  books  in  behalf  of  sureties  on  official 
bonds  who  are  held  responsible  for  the  misconduct  of  their  prin- 
cipal as  to  whether  the  act  of  the  officer  was  done  colore  officii 
or  virtute  officii,  or  whether  it  constitutes  a  misfeasance,  malfeas- 
ance, or  a  nonfeasance.  While  the  liability  of  sureties  is  net  to 
be  extended  beyond  the  terms  of  their  engagement,  the  public 
is  entitled  to  some  consideration,  as  well  as  the  voluntary  spon- 
sors of  unfaithful  public  officers ;  and  it  must  be  true  that,  if  an 
officer  under  bond  to  faithfully  discharge  the  duties  of  his  office 
does  an  act  as  such  officer  injurious  to  the  county  or  to  others 
in  regard  to  a  subject  over  which  he  has  jurisdiction  and  con- 
trol, his  sureties  cannot  escape  responsibility  for  the  act,  no  mat- 
ter by  what  technical  name  it  may  be  called."  We  shall  not 
stop  to  consider  these  technical  distinctions.  A  discussion  of 
them,  with  citation  of  authorities,  may  be  found  in  the  note  to 
Feller  v.  Gates,  91  Am.  St.  Rep.  492. 

If  Davies  himself  had  issued  the  certificates,  it  could  not  be 
doubted  that  he  would  have  done  so  in  his  official  capacity ;  for 
he  would  not  have  so  acted  except  for  the  purpose  of  obtaining 
money  from  the  county  treasurer.  Farrell  was  able  to  issue 
them  only  by  virtue  of  the  fact  that  his  connection  with  the 
office  as  deputy  furnished  the  opportunity.  He  issued  them  for 
the  purpose  of  misappropriating  the  funds  of  the  county.  Un- 
der the  provision  of  the  statute  supra,  this  was  misconduci  in 
office,  for  which  his  principal  is  liable.  The  contract  between 
the  county  and  the  surety  imposes  no  obligation  upon  the  county 
to  stand  as  guarantor  for  the  good  conduct  of  its  officers.  The 
surety  of  a  delinquent  officer  may  not,  therefore,  be  heard  to 
say  that  the  county  is  estopped  to  assert  his  liability  because  of 
the  misconduct  or  shortcomings  of  other  officers,  or  because  their 
misconduct  in  any  way  contributed  directly  to  the  loss,  the 
cause  of  which  was  set  in  motion  by  the  delinquent.  (Jackson 
County  V.  Derrick,  117  Ala.  348,  23  South.  193;  County  of 
Waseca  v.  Sheehan  et  al.,  42  Minn.  57,  43  N.  W.  690,  5  L.  R.  A. 
785;  Oamphcll  v.  People,  154  111.  595,  39  N.  E.  578  ^  SpindUr 


40  Mont.]     County  op  Silver  Bow  v.  Davdss  bt  al.  429 

V.  People,  154  111.  637,  39  N.  E.  580;  People  v.  Treadway.  17 
Mich.  480;  Mahaska  County  v.  Buan,  45  Iowa,  328;  Marlar  v. 
State,  62  Miss.  677 ;  Cricket  v.  State,  18  Ohio  St.  9.)  In  County 
of  Waseca  v.  Sheehan  et  al.,  supra,  it  was  said:  *'The  oflficial 
bond  of  the  county  treasurer  is  intended  to  secure  the  public 
from  loss  by  reason  of  the  oflScial  delinquency  of  that  oliicor. 
For  that  purpose  a  bond  is  given.  For  that  purpose  it  is  to  be 
deemed  to  have  been  given.  The  obligation  of  the  sureties  of 
the  treasurer  is  such  as  is  declared  in  the  condition  of  the  bond. 
It  is  not  contingent  upon  the  integrity  of  other  public  officers, 
nor  upon  the  faithful  performance  by  them  of  their  official 
duties.  The  sureties  upon  such  a  bond  enjoy  whatever  protec- 
tion there  may  be  in  the  law  imposing  supervisory  duties  upon 
other  public  officers;  but  there  is  no  undertaking  or  guaranty 
on  the  part  of  the  county  or  of  the  state  in  favor  of  such  sure- 
ties, either  express  or  implied,  that  the  requirements  of  the 
law  shall  be  complied  with,  that  public  officers  shall  perform 
their  prescribed  duties,  nor  that  they  shall  not  be  guilty  of 
criminal  misfeasance.  There  is  no  such  condition  affecting  the 
contract  expressed  in  the  bond."  The  same  conclusion  is  an- 
nounced in  Hart  v.  United  States,  95  U.  S.  316,  24  L.  Ed.  479, 
as  follows:  ''The  government  is  not  responsible  for  the  laches 
or  the  wrongful  acts  of  its  officers.  •  •  •  Every  surety 
upon  an  official  bond  to  the  government  is  presumed  to  enter 
into  his  contract  with  a  full  knowledge  of  this  principle  of  law, 
and  to  consent  to  be  dealt  with  accordingly.  The  government 
enters  into  no  contract  with  him  that  its  officers  shall  perform 
their  duties.  A  government  may  be  a  loser  by  the  negligence  of 
its  officers,  but  it  never  becomes  bound  to  others  for  the  conse- 
quences of  such  neglect,  unless  it  be  by  express  agreement  to 
that  effect." 

But  counsel  for  the  defendants  argue  that  in  going  forward 
in  the  line  of  causation  from  the  misuse  of  his  official  position  by 
Parrell  until  the  loss  is  reached,  the  first  efficient  proximate 
cause  encountered  is  the  unauthorized  payment  of  the  certifi- 
cates by  the  treasurer,  and  hence  that  the  treasurer  alone,  and 
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not  the  clerk,  is  liable.  They  rely  with  confidence  upon  the  case 
of  Oakland  Bank  of  Savings  v.  Murfey,  68  Cal.  455,  9  Pac. 
843.  That  case  was  an  action  to  recover  damages  upon  the  l^ond 
of  Murfey  as  notary  public.  One  Leroy  went  to  the  oflScc  of 
Murfey  and  falsely  introduced  himself  as  M.  B.  West,  the  owner 
of  a  certain  piece  of  land,  and  requested  Murfey  to  prepare  a 
deed  to  it  for  him  to  one  Henry  Harmon.  This  Murfey  did. 
Thereupon  Leroy  signed  the  deed  in  the  name  of  West,  and  in 
that  name  acknowledged  it,  Murfey  attaching  his  certificate  in 
the  usual  form,  to  the  effect  that  he  personally  knew  the  grantor, 
and  that  such  grantor  had  acknowledged  before  him  that  he 
had  executed  the  deed.  Leroy  then  took  the  deed  to  the  officers 
of  plaintiff,  to  whom  he  was  a  stranger,  and,  representing  him- 
aelf  as  Harmon,  procured  from  them  a  loan  secured  by  a  mort- 
gage upon  the  property  described  in  the  deed.  The  plaintiff 
made  the  loan  without  inquiry  as  to  the  identity  of  the  supposed 
Harmon,  and  upon  his  representations  that  West,  the  owner, 
had  made  the  deed  to  him.  The  breach  of  the  bond  alleged  as 
the  ground  of  recovery  was  the  false  certificate  of  Murfey  as  to 
the  personal  identity  of  the  grantor  named  in  the  deed.  XJpon 
these  facts,  the  court  held  that  while  Murfey  was  guilty  of  neg- 
ligence, and  was  therefore  accountable  to  anyone  to  whom  his 
negligence  proximately  caused  injury,  he  was  not  liable  to  the 
plaintiff,  because  the  proximate  cause  of  plaintiff's  injury  was 
its  own  negligence  in  failing  to  make  inquiry  as  to  the  identity 
of  Harmon.  The  court  said:  ''Plaintiff's  negligence  was  the 
proximate  cause  of  such  injury;  that  is,  it  was  in  the  order 
of  causation  next  to  and  produced  the  result.  It  must  not  be 
understood  that  the  negligence  of  defendant  was  not  one  of  the 
conditions  of  the  injury  to  plaintiff;  on  the  contrary,  it  con- 
stituted a  condition  in  the  order  of  causation,  by  which  plain- 
tiff's injury  was  brought  about.  •  •  •  For  remote  or  sec- 
ondary causes  men  are  not  responsible.  *  Causa  proxima,  nan 
remota,  spectatur,'  It  may  with  propriety,  we  think,  be  said 
that  plaintiff  had  a  ripht  to  rest  upon  the  presumption  that  a 
public  officer  who  is  shown  to  have  performed  an  official  act  has 
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done  80  properly,  but  if  the  evidence  stops  short  with  showing 
that  he  was  guilty  of  negligence,  and  fails  to  show  that  plaintiff 
was  injured  thereby,  or  if  it  proceeds  further,  and  shows  an 
injury  sustained,  but  which  was  not  the  proximate  result  of  such 
negligence,  but  was  the  natural  and  proximate  outgrowth  of 
some  new  and  independent  act  or  acts  of  negligence  on  the  part 
of  the  plaintiff,  there  can  be  no  recovery.''  The  same  principle 
was  recognized  and  applied  in  Hatton  y.  Holmes,  97  Cal.  208, 
31  Pac.  1131,  and  G(Wemor  v.  Wiley,  14  Ala.  172.  With  the 
application  of  the  principle  invoked  in  these  cases  we  find  no 
fault.  Indeed,  we  do  not  see  that  the  courts  in  deciding  them 
could  have  reached  any  other  result.  One  who  has  been  proxi- 
mately the  cause  of  loss  or  injury  to  himself  cannot  be  heard  to 
say  that  someone  else  should  compensate  him  for  his  loss,  even 
though  such  other  person  haa  brought  about  the  condition,  in 
the  order  of  causation,  which  produced  the  injury.  This  is 
the  rule  declared  by  the  statute.  ''Everyone  is  responsible,  not 
only  for  the  result  of  his  willful  acts,  but  also  for  an  injury 
occasioned  to  another  by  his  want  of  ordinary  care  or  skill  in 
the  management  of  his  property  or  person,  except  so  far  as  the 
latter  has  willfully  or  by  want  of  ordinary  care  brought  the 
injury  ui)on  himself.  •  •  •  »'  (Revised  Codes,  sec.  5077.) 
When  we  look  for  the  direct  and  proximate  cause  of  the  loss 
suffered  by  plaintiff,  no  just  conclusion  can  be  reached  other 
than  that  the  deputy's  conduct  was,  to  say  the  least,  one  of  the 
proximate  causes  of  the  loss,  and  not  a  mere  condition.  To  be 
sure,  the  treasurer  was  guilty  of  gross  negligence,  without  which 
the  loss  would  not  have  occurred;  but  this  did  not  excuse  the 
clerk.  If  the  certificates  had  been  under  seal  and  fair  on  the 
face,  but  forged  by  the  clerk  himself  or  one  of  his  deputies 
there  could  be  no  question  as  to  the  liability  of  the  clerk  and 
his  surety.  Are  they  any  less  liable  because  the  deputy  adopted 
a  different  expedient,  as  he  did  in  this  case,  and  thus  avoided 
criminal  liability!  The  negligence  of  the  treasurer  and  the 
misconduct  of  Farrell  operated  as  concurrent  causes.  The  prin- 
ciple applicable  is  that,  where  two  causes  operate  concurrently  to 


432  County  of  Silver  Bow  v.  Davies  et  al.     [Dec.  T.  '09 

produce  an  injury,  both  are  to  be  deemed  direct  proximate 
causes,  and  liability  attaches  to  all  persons  who  had  to  do  with 
putting  either  of  the  causes  in  motion.  This  is  the  principle 
upon  which  the  court  rested  its  decision  in  CampheU  v.  People, 
^ipra.  Under  the  laws  of  Illinois,  it  was  the  duty  of  the  county 
clerk  to  issue  orders  upon  the  treasurer  for  the  amount  of  claims 
due  to  creditors  of  the  county,  and  transmit  them  to  the  persons 
entitled  to  them,  after  the  treasurer  had  by  examination  of  the 
county  records  ascertained  that  they  were  authorized  by  the 
board  of  supervisors,  and  had  countersigned  them.  The  treas- 
urer fell  into  the  practice  of  paying  these  orders,  without  coun- 
tersigning them.  Sometimes  the  money  was  paid  to  the  clerk, 
who  transmitted  it  to  the  persons  entitled  to  it,  and  sometimes 
to  persons  other  than  those  named  as  payees.  The  clerk,  taking 
advantage  of  this  condition,  issued  orders  to  some  persons  in 
amounts  in  excess  of  those  authorized  by  the  board,  and  in  other 
cases  for  amounts  not  authorized  at  all,  and,  having  collected 
them  from  the  treasurer,  appropriated  the  proceeds  in  whole  or 
in  part  to  his  own  use.  Contention  was  made  on  behalf  of  the 
sureties  of  the  clerk  that  they  were  not  liable  because  the  loss 
was  caused  by  the  failure  of  the  treasurer  to  perform  his  duty 
The  court  overruled  the  contention,  saying:  **The  unlawful  acts 
of  Dunlap,  under  color  and  by  virtue  of  his  office  as  county 
clerk,  in  improperly  and  illegally  issuing  and  delivering  or  re- 
taining county  orders,  were  the  dominant  and  efficient  causes  for 
the  losses  that  the  county  has  sustained,  although  the  loose  and 
improper  methods  that  prevailed  as  between  him  and  the  treas- 
urer in  transacting  the  business  of  the  county  without  doubt 
afforded  opportunity  for  the  frauds  that  he  committed ;  but.  M 
already  said,  the  fact  that  the  treasurer  was  negligent  and 
culpable  did  not  excuse  his  malfeasance  or  release  his  sureties 
from  liability  therefor."  The  same  contention  was  made  in 
People  V.  Tre(%dway,  supra.  In  disposing  of  it  the  court  said: 
*'If  the  warrant  in  question  was  so  suspicious  on  its  face  as  to 
render  the  treasurer  culpable  for  paying  it,  that  does  not  lessen 
the  fault  of  the  clerk,  or  render  his  act  any  less  official.    It  may 
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involve  another  party  in  fault,  but  it  leaves  his  own  act  un- 
changed." 

If  the  certificates  had  been  under  seal,  they  would  all  have 
been  forgeries,  within  the  rule  declared  in  the  case  of  In  re 
Terrett,  34  Mont.  325,  86  Pac.  266 ;  but  the  fact  that  they  were 
not  forgeries  does  not  destroy  the  legal  significance  of  the  fact 
that  Farrell  intended  by  the  use  of  his  official  position  to  induce 
the  treasurer  to  pay  out  the  money  of  the  county,  either  for  his 
own  use  or  for  that  of  someone  else — ^it  makes  no  difference 
which — and  that  he  did  so.  The  prevalence  of  the  custom  and 
practice  mentioned  in  the  pleadings  only  emphasizes  the  justice 
of  the  conclusion  which  we  have  reached.  If  the  method  of  con- 
ducting the  business  of  the  county  alleged  did  prevail,  it  added 
nothing  to  the  culpability  of  Farrell  in  committing  the  great 
number  of  frauds  of  which  he  was  guilty.  The  fact  of  its  ex- 
istence only  tend*  to  show  the  ready  opportunity  he  had  to  de- 
fraud the  county  by  virtue  of  the  trusted  position  which  he 
held  in  the  office  of  his  principal.  The  question  is  put  by  coun- 
sel :  How  could  Davies  have  protected  himself  from  liability  for 
such  frauds?  The  answer  is  apparent.  Under  the  statute,  he 
was  authorized  to  indemnify  himself  by  requiring  of  Farrell 
an  official  bond.  (Revised  Codes,  sec.  416.)  If  he  failed  or 
neglected  to  do  this,  neither  he  nor  his  surety  may  complain  that 
they  have  suffered  loss. 

Though  counsel  do  not  refer  to  the  subject  in  their  briefs, 
it  may  be  observed  that  by  the  admissions  in  the  reply  and  the 
allegation  of  the  custom  and  practice  observed  by  the  clerk  and 
treasurer,  by  way  of  estoppel,  there  is  presented  an  issue  upon 
B  matter  of  fact,  which  modifies  and  enlarges  the  cause  of  action 
stated  in  the  complaint.  Thus  there  is  a  distinct  departure  in 
the  pleadings.  (6  Bncy.  of  PI.  &  Pr.  461 ;  Bliss  on  Code  Plead- 
ing?, sec.  396;  Phillips  on  Code  Pleading,  sec.  273.)  The  court 
evidently  regarded  the  complaint  as  aided  by  these  admissions 
and  allegation,  and  hence  directed  a  verdict  for  the  plaintiff. 
By  failing  to  insist  upon  a  reformation  of  the  pleadings  in  the 
trial  court  the  defendants  waived  the  departure.     (6  Ency.  of 

Mont.,  Vol.  40—28 


431  Cablson  v.  Stone-Ordhai^- Wells  Co.      [Dec.  T.  '09 

PI.  &  Pr.  470;  Bliss  on  Code  Pleading,  sec.  396;  Phillips  on 
Code  Pleading,  sec.  273.)  In  any  event,  no  purpose  could  be 
subserved  by  a  reversal  of  the  judgment  other  than  to  have  the 
trial  court  amend  the  complaint  so  as  to  conform  to  the  proof; 
for  upon  the  admitted  facts  there  is  a  clear  liability,  and  judg- 
ment for  the  county  must  follow  as  a  matter  of  course. 
The  judgment  is  affirmed. 

Affirmed, 

Mb.  Justiob  SHrrH  and  Mb.  Jubtigb  Hollowat  concur. 


CABLSON,  Bbspondbnt,  t^.  STONE-ORDEAN-WELLS  C0.» 

Appellant. 

(No.  2,753.) 

(Submitted  JantuiTy  21,  1910.    Decided  Febniarj  4,  1910.) 

[107  Pae.  419.] 

Contracts — Exclusive  Right  to  Sell  Ooods — Principal  and  Agent 
— Ratification — Loss  of  Profits. 

Contraets—EzeliiBiye  Bieht  to  Bell  Goods — ^Principal  and  Agent— Batifiea- 
tion — Intent — Question  for  Jury. 

1.  In  an  action  for  damages  flowing  from  the  breach  of  a  contract 
giving  plaintiff,  a  jobber,  the  exclusive  right  to  seU  defendant  eom- 
pany's  matches  in  a  certain  city,  entered  into  between  the  former  and 
the  company's  agent,  without  authority  in  the  latter  to  do  so,  it  was  s 
question  for  the  jury  to  sav,  from  a  letter  written  by  the  company  ts 
plaintiff,  evidencing  a  complete  ratification  of  the  agent's  act,  and  other 
evidence  tending  to  show  that  for  more  than  three  years  thereafter  de- 
fendant company  bad  acquiesced  in,  received  the  benefits  from  and 
carried  out,  the  agreement  according  to  its  terms,  whether  defendant 
was  in  possession  of  all  the  material  facts  respecting  the  contract  and 
intended  to  ratify  its  agent's  act. 

Same — Evidence — Admissibility. 

2.  A  paper  designated  a  "distribution  list,"  made  for  and  used  by 
defendant  company,  showing  the  persons  to  whom  it  made  sales,  and 
the  amounts  thereof,  was  properly  admitted  aa  showing  the  extent  of 
the  breach  of  the  alleged  contract,  and  as  some  evidence  to  be  eoDsid- 
ered  by  the  jury  in  determining  the  damages  recoverable  by  platntiff, 
and  the  fact  that  it  referred  to  brands  of  matches  not  manufaclured 
by  defendant  at  the  time  the  contract  waa  made  was  immaterial^  whert 
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there  was  evidence  that  theee  matches  were  virtually  the  same  as  those 
carried  by  plaintiff  but  labeled  differently. 

Same — Unlimited  Duration  of  Contract — ^Validity. 

3.  The  fact  that  the  contract  between  plaintiff  jobber  and  defendant 
manufacturing  company  did  not  limit  the  time  of  its  duration  was  no 
objection  to  its  validity;  such  a  contract  wiU  be  construed  as  having 
been  intended  to  continue  so  long  as  necessary  to  protect  the  jobber 
from  competition  in  the  sale  of  tne  goods,  and  to  give  him  a  reason- 
able time  within  which  to  dispose  of  the  goods  he  las  on  hand,  before 
revoking  the  contract. 

Same — ^Breach — ^Loss  of  Profits — ^When  Becoverable. 

4.  Where  the  very  object  of,  and  inducement  to^  a  contract  are  the 
profits  accruing  to  one  of  the  parties  to  it,  and  this  fact  is  understood 
by  both  when  entering  into  it,  the  one  whose  profits  are  cut  off  by  the 
other's  breach  of  the  agreement  may  recover  his  loss  of  them  as  gen- 
eral damages. 

Same — ^Loss  of  Profits — ^When  Element  of  Damage. 

5.  Loss  of  profits  may  be  recovered  as  an  element  of  damages  for  the 
breach  of  a  contract,  provided  they  are  certain  and  such  as  might  prop- 
erly be  expected  to  xollow  the  breach. 

Same — ^Loss  of  Profits — Evidence — Sufficiency. 

6.  Evidence  held  sufficient  to  go  to  the  jury  on  the  question  of  plain- 
tiff's damages,  eo#sisting  of  profits  lost  on  account  of  the  breach  of  an 
agreement  under  the  terms  of  which  he  had  been  given  the  exclusive 
nght  to  sell  defendant  company's  goods  in  a  certain  ei^. 

Appeal  from  District  Court,  Silver  Bow  County;  John  B.  Mc- 
Cleman,  Judge. 

AcnoK  by  Swend  Carlson  against  the  Stone-Ordean- Wells 
Company.  From  a  judgment  for  plaintiff,  and  from  an  order 
denying  a  new  trial,  defendant  appeals.    AfSrmed. 

Messrs.  Binnard^A  Rodger  submitted  a  brief  in  behalf  of 
Appellants.    Mr.  Binnard  argued  the  cause  orally. 

An  agent  who  has  an  exclusive  contract  for  the  sale  of  ma- 
chinery in  a  given  territory  cannot  recover  his  commissions  from 
his  principal  for  a  sale  made  by  another  in  such  territory  till 
he  has  shown  that  he  himself  would  have  made  the  sale  or  that 
he  performed  in  connection  therewith  the  requirements  imposed 
upon  him  by  the  contract.  To  entitle  him  to  more  than  nominal 
damages  for  the  violation  of  the  contract,  the  actual  detriment 
occasioned  must  be  shown  by  competent  evidence  and  with  rea- 
sonable certainty.  (Roberts  v.  Minneapolis  Threshing  Machine 
Co.,  8  S.  D.  579,  59  Am.  St.  Rep.  777,  67  N.  W.  607 ;  Joyce  on 
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Damages,  sec.  2059;  Golden  Gate  Packing  Co.  v.  Fanners'  Union, 
55  Cal.  606;  Dole  v.  Sherwood,  41  Minn.  535,  16  Am.  St.  Rep. 
731,  43  N.  W.  569,  5  L.  R.  A.  720;  Vosbury  v.  Mallory,  70  App. 
Div.  247,  75  N.  Y.  Supp.  480.) 

At  the  date  the  alleged  contract  of  agency  was  entered  into, 
there  was  absolutely  nothing  said  as  to  the  length  of  time  such 
agency  should  continue,  which  brings  the  case  within  the  rule 
laid  down  in  the  case  of  the  Saddlery  Hardware  Mfg.  Co.  v. 
Hillsborough  Mills,  68  N.  H.  216,  73  Am.  St.  Rep.  569,  44  Atl. 
300,  that  an  agreement  in  restraint  for  an  indefinite  period  can- 
not be  read  into  such  a  contract  within  the  reasonable  rules  of 
construction. 

Whoever  seeks  to  procure  and  relies  on  a  ratification  is  bound 
to  show  that  it  was  made  under  such  circumstances  as  in  law 
to  be  binding  on  the  principal,  especially  to  see  to  it  that  all 
the  material  facts  were  known  to  him.  The  burden  of  making 
inquiries  rests  on  the  party  who  is  endeavoring  to  obtain  a  beueilt 
or  advantage  for  himself.  (Mechem  on  Agency,  sec.  77;  Valley 
Bank  v.  Brown,  9  Ariz.  311,  83  Pac.  362 ;  lAndow  v.  Cohn,  5  CaL 
App.  388,  90  Pac.  485.) 

The  proof  offered  in  support  of  the  allegations  of  the  com- 
plaint tends  to  establish  special  damages.  In  order  to  authorize 
proof  of  such  damages  they  must  be  alleged.  {Parker  v.  Bond, 
o  Mont.  1,  1  Pac.  209 ;  Mitchell  v.  Clarke,  71  Cal.  163,  60  Am. 
Rep.  529,  11  Pac.  882;  1  Sutherland  on  Damages,  2d  ed.,  sec 
419.) 

In  behalf  of  Respondent  there  was  a  brief  and  oral  argument 
by  Mr.  John  A.  Smith. 

Appellant  ratified  Draper's  act  and  adopted  the  contract. 
(Aultman  etc.  Co.  v.  Knoll,  71  Kan.  109,  79  Pae.  1074;  Ankeny 
V.  Young  Bros.,  52  Wash.  235,  100  Pac.  736 ;  Mechem  on  Agency, 
157.) 

The  following  cases  involved  the  construction  of  contracts 
similar  to  the  one  in  the  case  at  bar:  Metropolitan  Bank  v.  hi  no- 
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diet,  74  Fed.  182,  20  C.  C.  A.  377 ;  Norton  v.  Melick,  97  Iowa, 
564,  66  N.  W.  780;  Sturm  v.  Boker,  150  U.  S.  312,  14  Sup.  Ct. 
99,  37  L.  Ed.  1093 ;  National  Bank  of  Augusta  v.  Goodyear,  90 
Ga.  711,  16  S.  E.  962.  ''It  is  not  incompatible  with  the  notion 
of  agency  that  the  compensation  of  an  agent  to  sell  goods  shall 
be  the  difference  between  the  amount  of  purchase  money  received 
by  him  for  goods  sold  and  the  price  fixed  by  the  principal, 
or  that  he  shall  have  for  his  services  all  money  received  by  him 
in  excess  of  the  invoice  price.  He  may  as  well  be  compensated 
in  this  way  as  by  an  allowance  of  a  commission  upon  the  gross 
proceeds."  (1  Clark  &  Skyles  on  Agency,  21;  see,  also.  National 
Bank  of  Augusta  v.  Goodyear,  90  Ga.  717,  16  S.  E.  962 ;  Barnes 
Safe  &  Lock  Co.  v.  Block  Bros.  Tobacco  Co.,  38  W.  Va.  158, 
45  Am.  St.  Bep.  846,  18  S.  E.  482,  22  L.  R.  A.*  850 ;  Arbuckle 
V.  Kirkpatrick,  98  Tenn.  221,  60  Am.  St.  Rep.  854,  39  S.  W. 
3,  36  L.  R.  A.  285.) 

Upon  breach  of  a  contract  like  the  one  at  bar,  loss  occasioned 
thereby  may  be  proved  by  evidence  of  the  profits  which  would 
have  been  made  if  the  breach  had  not  occurred.  {Lambert  v. 
Haskell,  80  Cal.  611,  22  Pac.  327 ;  Hawthorne  v.  Siegel,  88  Cal. 
159,  22  Am.  St.  Rep.  291,  25  Pac.  1114 ;  Tahoe  Ice  Co.  v.  Union 
Ice  Co.,  109  Cal.  242,  41  Pac.  1020;  Shoemaker  v.  Acker,  116 
Cal.  239,  48  Pac.  62;  1  Sutherland  on  Damages,  sec.  64.) 

"In  an  action  for  breach  of  contract,  where  the  damages  are 
such  B9  would  be  necessarily  sustained  from  the  act  of  which 
plaintiff  complains,  allegations  as  to  special  damages  are  unneces- 
sary." (Bussard  &  Robson  v.  Hibler,  42  Or.  500,  71  Pac.  642; 
see,  also,  Johmon  v.  Gilmore,  6  S.  D.  276,  60  N.  W.  1070 ;  Palmer 
v.  Clark,  52  Wash.  345,  100  Pac.  749 ;  Tahoe  Ice  Co.  v.  Union  Ice 
Co.,  109  Cal.  242,  41  Pac.  1020.) 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

This  is  an  action  for  damages  for  the  breach  of  a  contract. 
The  complaint  alleges  that  in  December,  1904,  plaintiff  and 
defendant  entered  into  a  contract,  by  the  terms  of  which  it  was 


438  Carlson  v.  Stone-Ordean- Wells  Ck).      [Dec.  T.  *09 

agreed  that  plaintiff  should  become  the  exclusive  agent  for  de- 
fendant in  handling,  in  the  city  of  Butte,  the  matches  manu- 
factured by  the  Union  Match  Company  of  Duluth,  and  that  dur- 
ing the  continuance  of  such  contract  no  person  other  than  plain- 
tiff should  .sell  or  offer  for  sale,  in  said  city,  any  of  the  goods 
mentioned.  A  consideration  for  the  contract  is  then  pleaded, 
and  it  is  alleged  that  the  plaintiff  has  fully  kept  and  performed 
all  the  covenants  of  the  agreement  by  him  to  be  kept  and  per- 
formed; but  that,  in  March,  1908,  while  the  contract  was  still 
in  full  force  and  effect,  the  defendant  wrongfully  sold  to  divers 
and  sundry  persons  in  Butte  823  cases  of  matches  manufactured 
by  the  Union  Match  Company  of  Duluth,  to  plaintiff's  damage 
in  the  sum  of  $384.  After  admitting  the  allegation  that  defend- 
ant company  is  a  corporation,  the  answer  is,  in  effect,  a  general 
denial  of  all  the  other  allegations  of  the  complaint.  A  trial  in 
the  district  court  resulted  in  a  verdict  in  favor  of  the  plaintiff, 
and  from  the  judgment  entered  thereon,  and  from  an  order 
denying  it  a  new  trial,  the  defendant  appealed. 

1.  The  testimony  offered  by  plaintiff  tends  to  show  the  making 
of  an  agreement,  in  terms  substantially  as  set  forth  in  the  com- 
plaint. The  agreement,  however,  was  made  between  plaintiff 
and  C.  S.  Draper,  a  traveling  salesman  for  the  defendant  com- 
pany, who,  the  evidence  shows,  did  not  have  any  authority  to 
make  «t  contract  of  that  character.  For  the  purpose  of  showing 
a  subsequent  ratification,  by  the  defendant  company,  of  Draper's 
unauthorized  act,  the  plaintiff  introduced  in  evidence,  without 
objection,  a  letter  received  by  him  from  the  defendant  company, 

as  follows: 

*' Duluth,  Minn.,  Dec.  30, 1904. 

''Mr.  Swend  Carlson,  Butte,  Mont. — 

**Dear  Sir:  We  are  in  receipt  of  your  favor  of  the  25th.  In 
reply  would  state  that  we  have  withdrawn  our  match  account 
from  Baldwin  &  Co.  so  you  need  have  no  fear  from  that  source. 
We  understood  from  Mr.  Draper  that  you  were  to  have  the 
agency  for  Butte,  Mont.,  and  will  see  that  you  are  protected. 
Mr.  Draper  will  probably  leave  in  a  few  days  and  will  see  you 
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as  soon  as  possible.  You  certainly  have  a  good  thing  in  the 
agency  of  the  matches  in  yonr  city,  and  we  trust  you  will  be 
able  to  send  us  a  great  many  car  load  orders.  Wishing  you  a 
Happy  New  Year,  we  are, 

**  Yours  very  truly, 

**  Stone-Ordean- Wells  Co. 

''J.  E.  G.'' 

Plaintiff  also  offered  evidence  to  show  that,  for  more  than 
three  years  after  making  the  contract,  the  defendant  company 
acquiesced  in  it,  received  the  beneiSts  from  it,  and  carried  it  out 
according  to  its  terms,  as  contended  for  by  the  plaintiff.  The 
evidence  offered  by  the  defendant  is,  in  effect,  a  denial  that  any 
such  contract  was  ever  entered  into  or  existed  between  the  par- 
ties, and  an  assertion  that  the  business  relations  between  them 
were  those  only  of  seller  and  buyer  of  goods  in  the  ordinary 
course  of  trade,  as  between  the  defendant,  a  wholesale  house  or 
distributer  of  the  goods  in  question,  and  the  plaintiff,  a  jobber 
residing  in  Butte,  without  any  exclusive  right  in  the  plaintiff  to 
handle  the  goods  there.  There  was  not  any  attempt  made  by 
defendant,  however,  to  explain  the  letter  quoted  above.  It  went 
to  the  jury  with  plaintiff's  testimony  as  to  his  agreement  with 
Draper,  and  the  undisputed  fact  that  for  more  than  three  years 
after  December,  1904,  the  defendant  did  not  sell  or  attempt  to 
sell,  to  anyone  else  in  Butte  but  the  plaintiff,  any  matches  manu- 
factured by  the  Union  Match  Company. 

In  2  Encyclopedia  of  Law  and  Practice,  868,  it  is  said:  '*The 
conduct  of  the  principal  will  be  liberally  construed  in  favor 
of  a  ratification  or  adoption  of  the  acts  of  the  agent,  and  slight 
circumstances  will  sometimes  suffice  to  raise  the  presumption 
of  ratification.*'  In  1  Clark  &  Skyles  on  the  Law  of  Agency, 
section  137,  it  is  said :  ** As  a  general  rule,  a  principal'i^  acts  will 
be  liberally  construed  in  favor  of  a  ratification.*'  It  is  an  essen- 
tial element  of  ratification  that  the  principal  shall  have  full 
knowledge  of  all  material  facts,  unless  he  intentionally  and  de- 
liberately ratifies  when  he  knows  that  he  has  not  such  knowledore. 
^*But  if  the  principal  has  acquiesced  for  a  number  of  years  and 
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has  received  the  benefits  of  an  unauthorized  contract,  he  could 
not  be  relieved  from  any  further  obligation,  because  he  had 
but  recently  discovered  a  fact  that  he  should  have  ascertained, 
and  which  the  law  presumes  that  he  did  ascertain,  long  before." 
(1  Clark  &  Skyles  on  the  Law  of  Agency,  sec.  107.) 

In  view  of  these  rules,  which  we  adopt  as  reasonable,  we  think 
it  was  for  the  jury  to  say  whether,  at  the  time  the  letter  ahove 
was  written,  the  defendant  company  was  in  possession  of  all 
the  material  facts  respecting  the  agreement  made  between  plain- 
tiff and  Draper,  and  whether,  in  writing  the  letter,  it  intended 
to  approve  the  act  of  Draper  in  making  such  agreement,  since 
ratification  is  generally  the  creature  of  intent.  (2  Ency.  of  Law 
&  Pr.  867.)  The  jury,  by  the  general  verdict  rendered  under 
proper  instructions,  having  answered  that  the  defendant  com- 
pany was  possessed  of  such  facts  and  did  intend  to  approve 
and  adopt  Draper's  act  as  its  own,  we  think  the  letter  itself 
was  sufficient  for  the  purpose  and  evidences  a  complete  ratifica- 
tion. *'A11  that  the  law  requires  is  such  a  manifestation  of  the 
intent  of  the  principal  to  adopt  the  act  of  the  agent  as  would 
lead  the  ordinarily  prudent  man  to  conclude  that  the  principal 
has  assented."  (1  Clark  &  Skyles  on  the  Law  of  Agency,  sec. 
128.) 

2.  Objection  was  made  in  the  trial  court  to  the  introduction 
in  evidence  of  a  paper  designated  a  "distribution  list."  This 
was  a  list  made  for  the  defendant  company  and  used  by  it. 
It  shows  the  persons  to  whom  the  defendant  made  sales  and 
the  extent  of  such  sales,  and  was  admissible  in  connection  with 
the  testimony  of  the  witness  Toulden^  to  show  the  extent  of  the 
breach  of  the  contract  by  defendant,  and  as  some  evidence  to  be 
considered  by  the  jury  in  determining  the  damages  recoverable 
by  the  plaintiff.  {Wdkeman  v.  Wheeler  &  WiXson  Mfg.  Co^ 
101  N.  Y.  205,  54  Am.  Rep.  676,  4  N.  E.  264.)  But  it  is  urged 
that  this  list  refers  exclusively  to  two  certain  brands  of  matches, 
the  **Stay  Lit'*  and  *'Tip  Toe,''  neither  of  which  had  ever  been 
handled  by  plaintifE,  and  neither  of  which  was  manufactured 
at  the  time  the  alleged  contract  was  made.    There  is  some  evi- 
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dence  in  the  record  which  tends  strongly  to  show  that  these 
matches  were  in  fact  substantially  the  same  as  matches  carried 
by  the  plaintiff,  but  put  up  in  different  boxes  and  differently 
labeled.  However,  this  is  not  of  great  consequence;  for,  if 
plaintiff's  version  of  the  agreement  is  to  be  taken  as  true, 
the  contract  gave  him  the  exclusive  right  to  sell,  in  Butte,  all 
matches  manufactured  by  the  Union  Match  Company  at  any  time 
during  the  life  of  the  contract. 

3.  It  is  urged  that  the  complaint  does  not  state  a  cause  of  ac- 
tion, for  the  reason  that  it  does  not  appear  therefrom  the  dura- 
tion of  the  alleged  contract.  But  the  fact  that  the  agreement 
does  not  fix  its  duration  is  not  any  valid  objection  to  it.  The 
books  abound  with  references  to  such  contracts.  Treating  of  a 
somewhat  similar  agreement,  the  supreme  court  of  New  Hamp- 
shire, in  Saddlery  Hdw.  Mfg,  Co.  v.  Hillsborough  Mills,  68  N. 
H.  216,  73  Am.  St.  Rep.  569,  44  Atl.  300,  said:  ''As  the  contract 
not  to  sell  contains  no  limit  as  to  time,  the  reasonable  construc- 
tion is  that  the  parties  intended  it  to  continue  so  long  as  neces- 
sary to  protect  the  plaintiffs  from  competition  in  the  sale  of  the 
goods  purchased."  It  appears  that  for  more  than  three  years 
prior  to  March,  1908,  the  plaintiff  had  been  purchasing  from 
defendant  these  matches  in  carload  lots,  and,  at  the  time  of  the 
alleged  breach,  had  on  hand  a  considerable  quantity  of  such 
goods.  Applying  to  the  facts  of  this  case  the  rule  announced 
by  the  New  Hampshire  court — which  appears  to  us  to  be  cor- 
rect— it  would  seem  that  these  parties  must  have  contemplated 
that  the  defendant  company  would  give  to  the  plaintiff  a  rea- 
sonable opportunity  to  dispose  of  the  goods  which  he  had  on 
hand,  before  it  entered  the  field  in  competition  with  him;  and 
whether,  under  all  the  circumstances,  the  plaintiff  was  given 
such  opportunity,  was  a  question  for  the  jury  to  determine. 
While,  under  such  circumstances,  one  party  may  have  the  power 
to  terminate  the  contract  at  will,  or  at  least  upon  notice,  he  does 
not  have  the  right  to  do  so  at  all  times.  He  cannot,  without 
rendering  himself  liable,  revoke  the  contract  so  as  to  work  ant 
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injury  to  the  other,  with  reference  to  what  has  already  been 
done  under  the  contract. 

4.  It  IS  argued  that  the  evidence  does  not  show  that  the  rela- 
tion of  prineipal  and  agent  existed  between  the  parties  to  this 
action.  But  it  is  wholly  immaterial  whether  it  does  or  not. 
It  is  true  that  both  parties  spoke  of  their  agreement  as  one  of 
exclusive  agency,  and  just  such  contracts  are  frequently  given 
that  designation  in  the  books.  However,  it  seems  clear  to  iis 
that  the  proper  interpretation  of  such  a  contract  is  that  the 
defendant  company  would  sell  the  goods  mentioned  in  the  city 
of  Butte  exclusively  through  the  agency — ^that  is,  the  instru- 
mentality— of  the  plaintiff;  and  effect  will  be  given  to  the  agree- 
ment without  reference  to  the  technical  designation  attached 
to  it  by  the  parties  themselves. 

5.  It  is  further  urged  that  the  complaint  is  insufficient  to 
support  a  judgment  for  special  damages.  The  objection,  how- 
ever, assumes  that  special  damages  were  recovered.  In  O'Brien 
y.  Quinn,  35  Mont.  441,  90  Pac.  166,  we  stated  the  general  role 
applicable  to  circumstances  such  as  appeared  from  the  record  in 
that  case  to  be  that  loss  of  profits  is  to  be  classed  as  special 
damages,  and  that  rule  has  the  approval  of  the  authorities 
generally.  But  where  the  very  object  of,  and  inducement  to,  a 
particular  contract,  are  the  profits  which  are  to  accrue  to  one 
of  the  parties  to  it,  and  these  facts  are  understood  by  both  in 
making  and  carrying  out  the  agreement,  so  far  as  it  is  carried 
outj  then,  for  a  wrongful  breach  of  that  contract  by  the  other 
party  to  it,  the  one  whose  profits  are  thus  cut  off  may  recover 
his  loss  of  profits  as  general  damages,  upon  the  theory  that 
such  loss  will  necessarily  result  from  the  breach  of  that  char- 
acter of  contract.  The  general  principle  underlying  this  rule 
was  early  stated  by  Judge  Cooley,  in  Burrell  v.  New  York  & 
Saginaw  Salt  Co,,  14  Mich.  34,  a  leading  case  which  has  been 
followed  repeatedly  in  this  country.  (See,  also,  8  Am.  &  Eng. 
Bncy.  of  Law,  2d  ed.,  622 ;  Tahoe  Ice  Co,  v.  Union  Ice  Co.,  109 
Cal.  242,  41  Pac.  1020.)     We  think  the  present  case  falls  within 
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the  rule  just  announced,  and  that  recovery  was  had  for  general 
damages  only. 

6.  That  loss  of  profits  may  be  recovered  as  an  element  of  dam- 
ages for  the  breach  of  a  contract  is  not  now  an  open  question. 
In  Hoge  v.  Norton,  22  Kan.  374,  Mr.  Justice  Brewer,  speaking 
for  the  court,  said:  "The  old  idea  that  profits  were  never  re- 
coverable was  long  since  exploded;  and  now,  even  in  actions  on 
contract,  it  is  said  that  they  may  be  recovered  when  proximate 
and  certain.  'The  general  rule  is  that  the  party  injured  by 
a  breach  of  a  contract  is  entitled  to  recover  all  his  damages, 
including  gains  prevented  as  well  as  losses  sustained,  provided 
they  are  certain  and  such  as  might  naturally  be  expected  to 
follow  the  breach.  It  is  only  uncertain  and  contingent  profits, 
therefore,  which  the  law  excludes.'  '*  This  was  approved  in 
Brown  v.  Hadley,  43  Kan.  267,  23  Pac.  492.  And  in  effect  the 
same  rule  was  applied  by  this  court  in  Brazell  v.  Cokn,  32  Mont. 
556,  81  Pac.  339.  (See,  also.  Pacific  Steam  Whaling  Co.  v. 
Alaska  P.  Assn.,  138  Cal.  632,  72  Pac.  161.)  The  measure  of 
plaintiff's  recovery  was  the  profits  lost  to  him  by  reason  of 
the  sales  made  by  the  defendant,  in  so  far  as  it  is  reasonably 
certain  that  the  plaintiff  would  have  made  like  sales  but  for  the 
wrongful  act  of  the  defendant.  {Long  v.  0 'Bryan,  28  Ky.  Law 
Rep.  1062,  91  S.  W.  659.)  In  Emerson  v.  Pacific  C.  &  N.  Pack- 
ing Co.,  96  Minn.  1,  113  Am.  St.  Rep.  603,  104  N.  W.  573,  1 
L.  R.  A.,  n.  s.,  445,  and  in  the  very  complete  notes  to  that  case 
as  reported  in  6  Am.  &  Eng.  Ann.  Cas.  973,  and  in  Wilson  v. 
Wemwag,  217  Pa.  82,  66  Atl.  242,  and  notes  to  same  in  10 
Am.  &  Eng.  Ann.  Cas.  649,  there  is  to  be  found  such  a  very 
exhaustive  treatise  of  the  subject — ^loss  of  profits  as  an  element 
of  damages,  and  the  measure  of  damages  in  such  cases — that 
we  deem  it  unnecessary  to  review  the  authorities  upon  the 
subject.  It  is  sufficient  to  say  that  the  views  we  have  adopted 
have  the  support  of  the  great  weight  of  modern  authority. 

It  is  urged  that  the  evidence  is  insufficient  to  show  that  the 
plaintiff  would  have  sold  the  823  cases  of  matches  if  the  de- 
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f  endant  had  not  done  so.  There  is  some  evidence  in  the  record 
tending  to  prove  that  prior  to  March,  1908,  plaintiff,  at  con- 
siderable trouble  and  expense  to  himself,  had  built  up  an  exten- 
sive and  profitable  business  in  these  matches  in  Butte  in  selling 
the  same  to  the  retail  trade;  that  when  Draper  and  Casey, 
agents  for  the  defendant  company,  came  to  Butte  in  March, 
1908,  and  called  upon  plaintiff  to  solicit  a  further  carload  order 
from  him,  they  found  plaintiff  with  a  quantity  of  the  goods  on 
hand,  and,  in  order  to  assist  in  disposing  of  the  goods  then  in 
stock  that  the  new  order  might  be  received,  these  agents  of 
the  defendant  proposed  to  assist  the  plaintiff's  salesman  in 
soliciting  orders  from  tJae  merchants  in  Butte,  and  plaintiff 
sent  his  salesman  with  these  agents  among  the  plaintiff's  cus- 
tomers and  others ;  and  the  result  of  the  work  was  the  sale  of 
200  or  more  cases  of  matches  which  the  plaintiff  had  on  hand, 
and  also  the  sale  of  823  cases  of  matches  of  the  '*Tip  Toe"  and 
*^Stay  Lit'*  brands.  The  plaintiff  having  demanded  that  he  be 
allowed  his  commission  on  the  sale  of  these  823  cases,  and  his 
demand  having  been  refused,  a  controversy  arose,  resulting  in 
the  defendant  company  distributing  these  matches,  when  they 
arrived  in  Butte,  through  another  merchant  there.  There  is 
some  evidence  that  with  one  exception,  or  possibly  two  excep- 
tions, the  persons  to  whom  these  823  cases  were  sold  had  been 
customers  of  plaintiff  theretofore,  and  were  such  thereafter; 
that,  as  soon  as  these  823  cases  were  received  and  distributed 
among  the  retail  dealers  in  Butte,  plaintiff's  business  in  the 
sale  of  matches  was  practically  suspended  for  some  six  months, 
until  those  matches  had  been  sold  and  consumed,  when  his  busi- 
ness was  again  restored.  While  it  may  have  been  impossible 
to  prove  that  the  plaintiff  would  have  sold  precisely  823  cases 
of  these  matches  if  defendant  had  not  done  so,  still,  in  view  of 
the  fact  that  plaintiff  was  in  equally  as  good  position  to  make 
the  sales  as  the  agents  of  the  defendant,  who  were  strangers 
in  Butte,  apparently,  and  in  view  of  the  further  fact  that  plain- 
tiff did  contribute  to  make  these  sales,  to  the  extent  at  least 
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that  his  own  salesman  assisted  them  by  going  with  them  and  in- 
troducing them  to  the  Butte  merchants;  and  in  view  of  the 
further  fact  that  the  amount  of  the  sales  actually  made  by  de- 
fendant is  not  in  dispute,  and  that  the  jury  had  before  them 
the  percentage  of  profit  which  plaintiff  was  making  upon  his 
■sales  of  matches — we  think  there  is  in  this  record  suflScient 
evidence  upon  which  the  jury  could  estimate  with  reasonable 
-certainty  the  damages  which  the  plaintiff  sustained  by  the 
wrongful  act  of  the  defendant,  basing  such  damages  upon  the 
profits  which  he  lost  on  the  sale  of  the  goods  which  it  is  rea- 
sonably certain  he  would  have  made,  but  for  the  sale  by  the 
defendant.  {Whorley  v.  Tennessee  Centennial  Exposition  Co, 
(Tenn.  Ch.  App.).  62  S.  W.  346.) 

We  do  not  find  any  error  in  the  record.     The  judgment  and 
order  are  affirmed. 

Affirmed. 

Mb.  Chief  Justice  Brantlt    and  Mr.  Justice  Smith    con- 
-cur. 

Rehearing  denied  March  8,  1910. 


SMITH,  Respondent,  v.  CITY  OF  BUTTE,  Appellant. 

(No.  2,756.) 
(Submitted  Januarj  22,  1910.     Decided  February  4,  1910.) 

[107  Pac.  409.] 

Cities  and  Towns — Changing  Street  Grades — Damage  to  Prop- 
^fty — Ordinances — Evidence — Admissibility — Appeal  —  What 
not  Reviewable. 

Appeal — Questions  not  Reviewable. 

1.  Appellant  will  not  be  heard  to  call  in  q\ie<;tion  the  correctness  of 
a  ruling  of  the  district  court  on  the  admissibility  of  certain  evidence, 
upon  a  ground  different  from  that  urged  in  the  trial  court. 
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dties  and  Towna — Changing  Street  Qrades — ^Evidenee— AdmiBsibility. 

2.  Where  defendant  eitj,  in  an  action  for  damages  caused  to  plain- 
tiff's house  and  lot  by  raising  the  street  grade  in  front  thereof  after 
he  had  erected  the  building,  failed  to  prove  that  the  house  was  built 
subsequent  to  the  enactment  of  certam  ordinances  establishing  the 
street  grades,  it  was  not  in  a  position  to  complain,  on  appeal,  of  a  rul- 
ing of  the  trial  court  refusing  to  admit  such  ordinances  in  evidence; 
if  the  house  was  erected  prior  to  their  enactment,  the  ordinances  were 
immaterial,  whereas,  if  proven  to  have  been  constructed  subsequent  to 
their  passage,  they  might  properly  have  been  offered  in  evidence. 

Appeal  from  District  Court,  Silver  Bow  County;  John  B.  Mo- 
Cleman,  Judge. 

Action  by  A.  C.  Smith  against  the  city  of  Bntte.  Judgment 
for  plaintiff.  Defendant  appeals  from  the  judgment  and  an 
order  denying  it  a  new  trial.    Affirmed. 

In  behalf  of  Appellant,  there  was  a  brief  by  Mr,  Edwin  M. 
Lamb,  and  Mr.  John  B.  Boarman,  and  oral  argument  by  iff. 
Lamb, 

In  behalf  of  Respondent,  there  was  a  brief  by  Messrs.  Breen 
it  HogevoU,  and  oral  argument  by  both. 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

It  appears  that  plaintiff  is  the  owner  of  a  portion  of  lots 
23  and  24,  in  block  7,  of  the  Noyes  &  Upton  addition  to  the 
city  of  Butte ;  said  block  being  bounded  on  the  east  by  Colorado 
street,  on  the  north  by  West  Platinum  street,  and  on  the  west  by 
Dakota  street,  the  lots  fronting  on  West  Platinum  street. 
The  property  is  known  as  No.  64  West  Platinum  titreet.  Plain- 
tiff became  the  owner  of  the  lots  on  December  26,  1906,  at  which 
time  West  Platinum  street  was  a  public  highway.  He  alleges 
in  this  complaint  that,  ''relying  upon  the  then  grade  and  surface 
of  West  Platinum  street  in  front  of  said  lot,  he  did  during  the 
year  1906  buy  a  certain  dwelling-house  upon  the  said  lot  and 
place  other  improvements  thereon";  that  in  August,  1908,  the 
defendant  established  a  grade,  and  thereafter,  in  1908,  raised 
the  street  to  the  extent  of  six  feet  and  one  inch  all  along  his 


40  Mont.]  Smith  v.  City  of  Buttb.  44T 

lot,  and  thereby  changed  the  grade  of  the  street  to  his  great  dam- 
age. He  further  alleges  that  it  will  be  necessary  to  raise  the 
house,  put  in  new  plumbing,  and  ''do  a  great  deal  of  other  work 
in  connection  therewith,  whereby  the  house  of  the  plaintiff  will 
be  damaged *';  also  that  by  reason  of  the  premises  the  lots  have 
been  lessened  in  value,  all  to  his  damage  in  the  sum  of  $1,200. 
The  answer  denies  all  of  the  allegations  of  the  complaint,  ez> 
cept  that  Colorado  and  Dakota  streets  are  public  streets,  and 
then  sets  forth,  affirmatively,  in  substance,  that  in  1890  a  grade 
point  was,  by  ordinance,  established  on  Platinum  street  at  its 
intersection  with  Colorado  street,  and  in  1892  a  grade  point 
waa  established  upon  Platinum  street  at  its  intersection  with 
Dakota  street;  that  these  grade  points  have  never  been  ehanged, 
and  the  same  now  are  (with  reference  to  the  standard  or  so- 
called  ''city  bench  mark'*  of  758,  established  by  City  Ordinance 
No.  130)  568  feet  at  Dakota  and  Platinum  streets,  and  577  feet 
at  Colorado  and  Platinum  streets,  "and  between  said  grade 
points  no  intermediate  or  other  grades  exist."  It  was  remarked 
by  counsel  for  defendant  during  the  course  of  the  trial  that 
"City  Bench  Mark  758"  means  5,758  feet  above  the  level  of  the 
sea,  and  that  "568"  and  "577"  have  the  same  reference,  the 
"5"  being  dropped  for  convenience.  The  answer  also  alleges 
that,  in  grading  and  filling  West  Platinum  street,  no  change 
or  alteration  was  made  in  the  grade  as  originally  established. 
The  reply  puts  in  issue  the  affirmative  allegations  just  referred 
to.  The  cause  was  tried  to  the  district  court  of  Silver  Bow 
county,  sitting  with  a  jury,  who  returned  a  verdict  in  favor 
of  the  plaintiff  for  $300  damages.  From  a  judgment  on  the  ver- 
dict, and  an  order  denying  a  new  trial,  the  city  of  Butte  has 
appealed. 

The  plaintiff  testified  that  when  he  bought  the  property  "the 
house  was  a  foot  higher  than  the  street;  it  remained  that  way 
until  last  August,  when  the  city  changed  the  street,  and  I  found 
my  house  was  six  feet  lower  than  the  street.  Prior  to  the 
purchase  ol  the  property  I  made  no  inquiries  as  to  whether  & 
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^rade  had  been  established  by  the  city."  J.  H.  Turner  testi- 
fied, over  objection,  that  to  raise  the  house  six  feet,  make 
the  repairs  necessitated  by  such  raising,  and  fill  in  the  lot, 
would  cost  $694.  The  city  attorney  insisted,  at  the  time  this 
testimony  was  received,  that,  as  the  plaintiff  was  the  successor 
in  interest  of  prior  owners,  he  had  no  right  of  action,  and 
also  that  the  only  damages  recoverable  by  him  in  any  event 
must  be  for  injury  to  the  lots,  "because  of  the  fact  that  the  house 
was  placed  there  with  a  full  knowledge  on  his  part,  or  on  the 
part  of  his  predecessors  in  interest,  that  the  grade  would  be 
established  at  a  greater  height."  Plaintiff  offered  in  evidence 
an  ordinance  of  the  city,  approved  July  23,  1908,  providing 
for  doing  the  work  of  grading  Platinum  street,  from  Colorado 
street  to  Dakota  street,  and  after  proving  the  service  of  his 
claim  for  damages,  filed  with  the  city  council,  he  rested  his 
case. 

Defendant's  counsel  then  offered  in  evidence  Ordinance  No. 
149,  which  the  city  clerk  testified  ''contains  the  establishment 
of  the  grade  of  the  northeast  comer  of  block  7  of  the  Noyes 
&  Upton  addition  to  the  city  of  Butte."  The  ordinance  was 
objected  to  on  the  ground  that  it  constituted  no  defense  to  the 
action,  and  apparently  for  the  additional  reasons  that  it  was 
too  remote  in  point  of  time,  and  had  never  been  filed  in  the 
office  of  the  county  clerk  and  recorder.  The  court  sustained 
the  objection.  That  portion  of  the  ordinance  which  is  material 
here  reads  as  follows: 

"Section  1.  That  the  street,  sidewalk,  and  other  grades  here- 
inafter named  shall  be  established  and  referred  to  the  city 
B.  M.  as  officially  established  by  section  1  of  Ordinance  130, 
further  described  as  the  top  of  a  steel  pin  whose  official  eleva- 
tion is  758  feet 

**  Section  2.  That  the  sidewalk  grades  upon  the  block  cors., 
and  changes  of  grade  on  property  line  as  shown  on  plats  filed  in 
the  office  of  the  city  engineer,  with  reference  to  the  B.  M.  above 
referred  to,  be  established  as  follows,  to- wit:  •  •  •  In 
Noyes  &  Upton's  addition  the  following  grades  are  established: 


40  Mont]  Smith  v.  City  op  Buttb.  449 

•  •  •  In  block  7,  N.  E.  Cor.  of  block  577.  In  block  No. 
8,  N.  W.  Cor.  of  block  577."  This  ordinance  was  approved 
November  6,  1889. 

The  city  clerk  then  continued:  **The  paper  you  hand  me  is 
Ordinance  No.  238,  establishing  street  grades  in  the  city  of 
Bulte."  The  paper  was  offered  in  evidence.  Counsel  for  plain- 
tiff: ''I  ask  your  Honor's  permission  to  have  the  same  objec- 
tion to  this  ordinance  as  I  had  to  the  other  one/'  The  court 
sustained  the  objection.  The  material  parts  of  this  ordinance 
are  as  follows : 

''An  Ordinance  Establishing  Street  Grades. 
**Be  it  ordained  by  the  city  council  of  the  city  of  Butte. 

''Section  1.  That  the  street  grades  hereinafter  named  shall 
be  established  and  referred  to  the  city  bench  mark  as  officially 
established  by  section  1  of  Ordinance  No.  130: 

"Dakota  Street. 

"Northwest  comer  of  Platinum  street 570.0  feet. 

"Northeast  comer  of  Platinum  street 570.0  feet. 

"Southwest  comer  of  Platinum  street 568.0  feet. 

"Southeast  comer  of  Platinum  street 568.0  feet." 

This  ordinance  was  passed  and  approved  June  24.  1892. 

J.  H.  Kyd,  city  engineer,  testified:  "I  know  where  Platinum 
street  is,  between  Colorado  and  Dakota,  and  know  where  the 
frame  houses  back  of  the  alley  are.  I  remember  when  they 
were  put  in  there.  It  was  in  1897.  I  was  instructed  to  go 
down,  by  the  engineer  in  office  at  that  time,  and  mark  the  grade 
for  the  parties  moving  in  the  houses.  I  went  out  and  gave 
these  people  what  was  the  established  grade.  •  •  •  A  pro- 
file or  map  is  kept  in  the  office  of  the  city  engineer  showing 
the  grades  of  the  streets  as  established  by  ordinance.  There 
was  a  map  and  profile  kept  showing  the  grade  of  Platinum 
street."  Defendant  then  offered  in  evidence  a  map  showing  the 
grade  as  established  by  the  city  on  Platinum  street,  from  Dakota 
street,  and  showing  the  property  of  plaintiff  situated  on  Plati- 
num street  and  Colorado  "alley."  This  map  was  objected  to 
generally,  and  was  finally  admitted  by  the  court  for  the  sole 
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purpose  of  showing  the  "raise  in  the  street  in  front  of  the 
premises  of  Mr.  Smith."  The  map  is  not  in  the  record  The 
witness  continued:  "I  am  familiar  with  the  levels  and  grades 
established  on  Platinum  street,  between  Colorado  and  Dakota. 
That  street,  between  Colorado  and  Dakota  street,  was  filled  in 
accordance  with  the  grades  of  the  ordinances  of  the  city  of 
Butte,  as  established,  and  in  accordance  with  those  elevations 
and  no  higher." 

It  is  argued  in  behalf  of  the  respondent  that  the  ordinances 
were  properly  excluded,  because  of  the  fact  that  they  are  not 
sufficiently  definite  and  certain  to  fix  the  street  grades ;  but  we 
cannot  reach  that  point  in  the  controversy.  The  only  con- 
tentious of  the  appellant  are  thus  expressed  in  the  brief  of 
counsel:  "The  contention  of  the  appellant  is  that  the  only 
damage,  if  any,  that  the  plaintiff  would  be  entitled  to  recover, 
would  be  the  damage  which  he  suffered  by  reason  of  the  injury 
to  the  lots  themselves,  and  that  this  element  of  damage  is  to  be 
ascertained  by  the  rule  which  requires  evidence  of  the  value 
before  the  grading  and  the  value  after  the  grading.  Then  the 
difference  is  the  amount  properly  recoverable.  There  being  no 
evidence  of  this  character  at  all,  then,  of  course,  the  plaintiff 
would  not  be  entitled  to  recover  as  to  the  injury  to  the  lots 
themselves.  The  further  contention  of  the  appellant  is  that  the 
paper  grade  having  been  established  in  1889  and  1892  affecting 
this  property,  and  the  improvements  having  been  made  after 
the  establishment  of  the  grade,  the  plaintiff  therefore  made  the 
improvements  with  knowledge  of  the  grade  line,  and  that  the 
grading  would  be  done  in  accordance  therewith,  and  that  what- 
ever improvements  the  plaintiff  might  make  after  the  establish- 
ment of  the  paper  grade  are  made  at  the  peril,  risk  and  hazard 
of  the  plaintiff,  if  not  made  with  reference  to  the  established 
grade  line."  The  following  cases  are  relied  on,  all  of  which 
appear  to  bear  out  counsel's  contention,  viz. :  Blair  v.  Charleston, 
43  W.  Va.  62,  64  Am.  St.  Rep.  837,  26  S.  E.  341,  35  L.  R.  A. 
852;  Manning  v.  Shreveport,  119  La.  1044,  44  South.  882,  13 
L.  R.  A.,  n.  8.,  452;  SoMen  v.  City  of  Little  Falls,  102  Mnn. 
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358, 120  Am.  St.  Rep.  635,  113  N.  W.  884,  13  L.  R.  A.,  n.  s.,  790 ; 
City  Council  v.  Schrameck,  96  Ga.  426,  51  Am.  St  Rep.  146, 
23  S.  E.  400. 

In  the  case  at  bar  it  does  not  appear  that  the  plaintiff  at- 
tempted, directly,  to  make  any  proof  of  damages  sustained  by 
reason  of  injury  to  his  lots.  The  defendant  cannot  complain 
of  this  omission.  The  plaintiff  offered  proof  of  damages  suf- 
fered by  reason  of  injury  to  his  building.  The  testimony  of 
the  witness  Turner  was  given  in  response  to  the  following  ques- 
tion :  *' Well,  can  you  tell  us  the  reasonable  value  what  a  person 
skilled  for  that  purpose  would  charge  to  raise  the  house  six 
feet?"  The  question  was  objected  to,  but  not  for  the  reason 
that  it  did  not  comprehend  the  proper  measure  of  damages  re- 
coverable on  account  of  detriment  to  the  building.  Therefore 
no  complaint  may  be  made  on  that  score.  The  point  now  in- 
sisted upon  by  counsel  was,  apparently,  not  advanced  in  the 
court  below.  We  make  this  statement  for  the  reason  that  the 
only  evidence  as  to  when  the  plaintiff's  improvements  were  con- 
structed is  found  in  the  testimony  of  Mr.  Kyd,  who  said:  'The 
frame  houses  back  of  the  alley  were  put  in  there  in  1897." 
This  falls  far  short  of  proving  that  plaintiff's  house  was  con- 
structed in  1897.  For  aught  we  know,  it  may  have  been  built 
prior  to  1889.  If  it  was,  then  the  ordinances  were  immaterial. 
{Less  V.  City  of  Butte,  28  Mont.  27,  98  Am.  St.  Rep.  545,  72 
Pac.  140,  61  L.  R.  A.  601.)  If  it  was  constructed  subsequent 
to  the  passage  of  the  ordinances,  and  the  defendant  relied  upon 
that  fact,  it  should  have  been  proven  as  alleged  in  the  answer, 
after  which  the  ordinances  might  properly  have  been  offered 
in  evidence.  In  this  connection  it  may  be  remarked  that  Ordi- 
nance No.  130,  mentioned  in  the  answer,  which  fixed  the  city 
bench  mark  or  standard,  and  was  referred  to  in  ordinances  149 
and  238,  was  not  offered  in  evidence. 

The  judgment  and  order  are  affirmed. 

'Affirmed. 

Mr.  Chief  Justice  Brantly  and  Mb.  Justice  Hollowat 
concur. 
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16^  STONE,  Respondent,  v.  CITY  OP  BUTTE,  Appellant. 

(No.  2,758.) 
(Submitted  January  22,  1910.    Decided  February  4,  1910.) 

[107  Pac.  411.] 

(See  syllabus  in  Smith  v.  City  of  Butte,  ante,  p.  445.) 

Appeal  from  District  Court,  Silver  Bow  County;  John  B.  Mo 
Cleman,  Judge. 

Action  by  William  John  Stone  against  the  City  of  Butte. 
Judgment  for  plaintiff.    Defendant  appeals.    Affirmed. 

Mr.  E.  M.  Lamb,  and  Mr,  John  B.  Boarman,  for  Appellant 

Messrs.  Breen  ds  Hogevoll,  for  Respondent. 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

On  the  authority  of  Smith  ▼.  City  of  Butte,  ante,  p.  445, 107 
Pac.  409,  the  judgment  and  order  of  the  district  court  of  Silver 
Bow  county,  from  which  appeals  have  been  taken  in  this  case, 
are  affirmed. 

'Affirmed. 

Mr.  Chief  Justice  Bbantlt  and  Mb.  Justice  Holloway 
concur. 
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MALEY  ET  AL.,  Respondents,  v.  CITY  OF  BUTTE,  Appel- 
lant. 

(No.  2,757.) 
(Submitted  Januarj  22,  1910.    Decided  Febniarj  4,  1910.) 

[107  Pac.  411.] 

Appeal — Erron  not  Revietvdble. 

1.    A  point  withdrawn  from  the  eoiwideratioD  of  the  trial  eovrt  hj 
eonnsel  maj  not  be  relied  upon  on  appeaL 

Appeal  from  District  Courts  Silver  Bow  County;  John  B.  Mo- 
Cleman,  Judge. 

Action  by  Frank  Maley  and  another  against  the  City  of 
Butte.  Judgment  for  plaintiffs.  Defendant  appeals.  Af- 
firmed. 

Mr.  E,  Jf.  Lamb,  and  Mr.  John  R.  Boarman,  for  Appellant 
Messrs,  Breen  dk  Hogevoll,  for  Respondents. 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

In  this  case  the  point  relied  upon  for  a  reversal  was  with- 
drawn from  the  consideration  of  the  district  court  by  the  re- 
mark of  the  then  city  attorney,  '*I  don't  make  a  point  of  that 
kind."  The  judgment  and  order  of  the  court  below  are  there- 
fore, on  the  authority  of  Smith  v.  City  of  Butte,  ante,  p.  445, 107 
Pac.  409,  and  Stone  v.  City  of  Butte,  ante,  p.  452,  107  Pae.  411, 
affirmed. 

Affirmed, 

Mb.  Chief  Justice  Bbantly  and  Mb.  Justice  Hollowat  eon- 
cur. 
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FLAHERTY,  Respondent,  v.  BUTTE  ELECTRIC  RAILWAY 

CO.   BT  AL.,  Appellants. 

(No.  2,763.) 
(Submitted  February  8,  1910.    Decided  Pebruary  21,  1910.) 

[107  Pac.  416.] 

Personal  Injuries — Minors — Ouardians  ad  Litem — Right  to  Sub 
— Parent  and  Child — Imputed  Negligence — Pleading — Negli- 
gence— General  Allegations  Followed  by  Statement  of  Specific 
Acts— Effect. 

Personal  Injuries — Infants — Guardians  Ad  Litem — ^Bigbt  to  Sue. 

1.  Held,  that  the  provision  of  section  6485,  Revised  Codes,  empowe^ 
ing  the  father,  or,  in  case  of  his  death  or  desertion  of  his  family,  the 
mother  of  a  minor  child  to  maintain  an  action  for  personal  injuries  to 
the  minor,  is  not  exclusive,  but  that  the  minor  may  proceed  under  see^ 
tion  6481  and  sue  by  his  guardian  ad  litem. 

Same — ^Parent  and  Child — ^Imputed  Negligence. 

2.  The  negligence  of  the  mother  of  a  child  of  tender  years,  in  pennit* 
ting  it  to  be  exposed  to  the  danger  of  being  run  over  by  a  street-eai, 
was  not  imputable  to  the  infant  so  as  to  bar  an  action  for  damages  on 
its  behalf. 

Same — Negligence— What  Constitutes. 

3.  Negligence  is  the  failure  to  do  what  a  reasonable  and  prudent  per- 
son would  ordinarily  have  done  under  the  circumstances  of  the  sititt- 
tion,  or  doing  what  such  a  person,  under  the  existing  circumstanees, 
would  not  have  done. 

Same — ^Pleading — Negligence — General  Allegations  Followed  by  Statement 
of  Specific  Acts — Effect. 

4.  Under  the  rule  that  where  the  pleader  in  his  complaint  in  a  per- 
sonal injury  action  (other  than  one  arising  between  passenger  and  car- 
rier) sets  forth  general  allegations  of  negligence  and  follows  them  with 
a  statement  of  specific  acts,  he  is  confin^  in  his  proof  to  the  acts 
specifically  pleaded,  there  was  a  fatal  variance  where  plaintiff,  whoee 
complaint,  i^ter  charging,  in  general  terms,  negligence  on  the  part  of 
a  street  railway,  alleged  that  but  for  the  negligence  af  its  motorman 
in  failing  to  shut  off  the  electric  current  or  apply  the  brakes,  the  in- 
jury to  plaintiff  would  not  have  occurred,  was  permitted  to  introduce 
proof  tending  to  show  that  the  sole  cause  of  the  accident  was  the  motor- 
man's  failure  to  keep  a  proper  lookout. 

Appeal  from  the  District  Court,  Silver  Bow  County;  Jere- 
miah J.  Lynch,  Judge. 


Action  by  Wilfred  H.  Flaherty,  by  Laura  S.  Flaherty,  his 
guardian  ad  litem,  against  the  Butte  Electric  Railway  Company 
and  another.    From  a  judgment  for  plaintiff  and  from  an  order 
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denying  a   new    trial,    defendants   appeal.    Reversed    and  re- 
manded« 

Mr.  W.  M.  Btckford  and  Mr.  Oeorge  F.  Shelton  submitted  a 
brief  in  behalf  of  Appellants.  Mr.  Shelton  argued  the  cause 
orally. 

The  provision  of  section  6485,  Revised  Codes,  is  exclusive,  and 
authorizes  the  father  to  maintain  a  suit  in  his  own  name  for 
damages  suffered  by  the  child  through  the  wrongful  act  or 
neglect  of  another.  (See  Gardner  v.  Kellogg,  23  Minn.  463; 
Buechner  v.  Columbia  Shoe  Co.,  60  Minn.  477,  62  N.  W.  817 ; 
Lathrop  v.  Schutte,  61  Minn.  196,  63  N.  W.  493.) 

The  doctrine  of  imputed  negligence  has  been  applied  by  this 
eourt  in  the  case  of  Whittaker  v.  Helena,  14  Mont.  124,  43  Am. 
St.  Rep.  621,  35  Pac.  904,  where  the  negligence  of  a  driver 
was  imputed  to  a  friend  driving  with  him,  so  as  to  bar  a  re- 
covery. It  is  the  duty  of  parents  to  shield  young  children  from 
danger,  and  if,  by  his  own  carelessness  and  neglect  of  the  duty 
of  protection,  the  parent  contributes  to  an  injury  to  the  child, 
he  is  in  pari  delicto  with  the  negligent  defendant,  and  there 
can  be  no  recovery  for  such  injury.  {Johnson  v.  Reading  Ry., 
160  Pa.  647,  40  Am.  St.  Rep.  752,  28  Atl.  1001 ;  Grant  v.  Fitch- 
burg,  160  Mass.  16,  39  Am.  St.  Rep.  449,  35  N.  E.  84 ;  Western 
Union  Tel.  Co.  v.  Hoffman,  80  Tex.  420,  26  Am.  St.  Rep.  759, 
15  S.  W.  1048 ;  Casey  v.  Smith,  152  Mass.  294,  23  Am.  St.  Rep. 
842,  25  N.  B.  734,  9  L.  R.  A.  259 ;  Callaghan  v.  Bean,  9  Allen 
(Mass.),  401;  Dudley  v.  Westcott,  18  N.  Y.  Supp.  130;  Com- 
ovski  V.  St.  Louis  Tr.  Co.,  207  Mo.  263,  106  S.  W.  51 ;  Hartfield 
V.  Roper,  21  Wend.  615,  34  Am.  Dec.  273 ;  Weil  v.  Dry  Dock  Co., 
119  N.  Y.  147,  23  N.  E.  487 ;  Kyne  v.  Wilmington  etc.  By.  Co., 
8  Houst.  (Del.)  185,  14  Atl.  992;  McMahon  v.  N.  C.  Ry.  Co.,  39 
Md.  438;  Baltimore  C.  P.  Ry.  Co.  v.  McDonnell,  43  Md.  534; 
Smith  V.  Atchison  etc.  Ry.  Co.,  25  Kan.  738 ;  s.  c,  28  Kan.  541 ; 
Daly  V.  Him,  113  Cal.  366,  45  Pac.  693;  Fitzgerald  v.  iC).  M. 
etc.  Co.,  29  Minn.  336,  43  Am.  Rep.  212,  13  N.  W.  168 ;  Toner  v. 
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8.  A  C.  G.  8.  Ry.  Co.,  109  Ky.  41,  58  S.  W.  439 ;  Davis  v.  8ea^ 
board  Ry.  Co.,  136  N.  C.  115,  48  S.  E.  591 ;  Thomas  v.  C.  M.  A 
8t  P.  Co.,  114  Iowa,  169,  86  N.  W.  259 ;  Leslie  v.  Lewiston,  62 
Me.  468;  Brown  v.  European  etc.  Ry.  Co.,  58  Me.  384.)  The 
reason  assigned  for  the  rule  in  most  of  the  eases  is,  that  the 
child  stands  in  such  a  relation  of  privity  to  the  negligent  parent, 
guardian  or  custodian,  as  exists  in  law  between  a  master  and 
servant,  and  principal  and  agent,  and  that  the  maxim,  *^Qu% 
facii  per  alium  facit  per  te,'*  i&  directly  applicable. 

It  appears  from  the  complaint  that  the  act  of  negligence  upon 
which  the  plaintiff  relies  for  his  recovery,  and  without  which, 
according  to  the  allegation,  the  injury  would  not  have  been 
inflicted*  was  the  act  of  one  only  of  the  defendants,  to-wit,  Le 
Sage.  Since,  however,  the  plaintiff  has  generally  characterized 
his  cause  of  action  by  alleging  a  general  and  concurrent  negli- 
gence in  which  both  of  the  defendants  joined,  he,  by  later  on 
showing  that  the  injury  resulted,  if  at  all,  from  the  act  of  only 
one  of  the  defendants,  has  pleaded  himself  out  of  court. 

By  alleging  a  joint  and  concurrent  negligence  on  the  part  of 
the  two  defendants,  the  plaintiff  thereby  elected  to  assume  the 
burden  of  showing  an  active  and  concurrent  negligence  actually 
participated  in  by  both  defendants ;  and  a  failure  to  prove  such 
combined  action  resulting  in  the  injury  complained  of  amounts 
to  a  fatal  failure  of  proof  and  a  bar  to  plaintiff's  recovery. 
{Forsell  v.  Pittsburgh  A  Mont.  Copper  Co.,  38  Mont.  403,  100 
Pac.  218.) 

Where  a  plaintiff  goes  out  of  his  way  to  allege  a  specific 
ground  of  negligence  upon  which  he  bases  his  recovery,  he  is 
absolutely  bound  to  sustain  that  ground,  or  he  must  fail  of  his 
recovery.  {Pierce  v.  Great  Falls  etc.  Ry.  Co.,  22  Mont.  448,  56 
Pac.  867;  Hoskins  v.  Northern  Pacific  Ry.  Co.  (Mont.),  102  Pac. 
988.) 

Where  an  infant  suddenly  runs  upon  a  railway  track  in  front 
of  a  moving  car,  which  is  under  reasonable  control  and  is  stopped 
within  a  very  short  distance,  the  defendant  company  cannot  be 
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held  liable  for  injury  to  the  ohild.  The  fact  of  injury  is  not 
enough.  Negligence  of  the  company  must  be  shown.  (See 
RoUer  v.  Suiter  St,  Ry.  Co.,  66  Cal.  230,  5  Pac.  108 ;  Roland  v. 
Missouri  R.  Co.,  36  Mo.  484;  MiUer  v.  Si.  Charles  Si.  Ry.  Co., 
114  La.  409,  38  South.  ,401 ;  Adams  v.  Nassau  El.  Co.,  58  N.  T. 
Supp.  543 ;  Meyer  v.  Midland  Pac.  Ry.  Co.,  2  Neb.  319 ;  Little 
Rock  etc.  V.  CuUen,  54  Ark.  431,  16  S.  W.  169 ;  Galveston  etc. 
Co.  V.  Chambers,  73  Tex.  296,  11  S.  W.  279 ;  Chicago  etc.  Co.  v. 
Becker,  76  111.  25 ;  BarUey  v.  Missouri  Pac.  Ry.  Co.,  96  Mo.  367, 
9  S.  W.  793 ;  Culberson  v.  Crescent  City  Ry.  Co.,  48  La.  Ann. 
1376,  20  South.  902 ;  Hirschmm  v.  Dry  Dock  etc.  Co.,  61  N.  Y. 
Supp.  304;  Pleicher  v.  Scranton  Traction  Co.,  185  Pa.  147,  39 
Atl.  837.) 

Mr.  J.  E.  Hedly  and  Mr.  M.  F.  Canning  filed  a  brief  in  behalf 
of  Bespondent,  and  both  argued  the  cause  orally. 

We  regard  the  allegations  in  the  complaint,  that  ''had  Le  Sage 
shut  off  the  electric  current,  etc.,  the  injuries  would  not  have 
been  inflicted/'  as  mere  negative  allegations;  they  are  hypothet- 
ical statements,  amounting  to  negations,  stated  after  the  positive 
elements  of  a  cause  of  action  had  been  fully  set  forth.  It  can- 
not be  denied  that  we  had  fully  stated  a  cause  of  action  up  to 
the  words,  ''that  had  Le  Sage  shut  off,  etc."  As  we  regard  the 
negative  allegations  referred  to,  and  upon  which  opposing  coun- 
sel so  much  rely,  they  amount  merely  to  a  statement  that  Le  Sage 
had  the  means  at  hand  to  stop  the  car  had  he  made  use  of  them, 
his  inattention  and  carelessness  keeping  him  from  using  them. 

The  circumstances  all  show  that  this  is  not  a  case  coming 
within  the  rule  contended  for  by  opposing  counsel,  as  to  a  child 
suddenly  coming  upon  a  track,  in  front  of  a  rapidly  moving  car, 
but  is  a  case  of  gross  negligence  on  the  part  of  the  defendant 
Le  Sage,  who  says  that  he  was  following  a  rule  of  the  company 
in  being  thus  grossly  negligent.  (See  Thompson  on  Negligence, 
sees.  1424-1428;  Shearman  &  Redfield  on  Negligence,  5th  ed., 
seca  485b  and  4d5c,  and  notes;  Nugent  v.  Metropolitan  Ry.  Co., 
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17  App.  Div.  582,  45  N.  Y.  Supp.,596;  Goldstein  v.  Dry  Dock  etc, 
Co.,  35  Misc.  Eep.  200,  71  N.  Y.  Supp.  477 ;  Ehrman  v.  Brooklyn 
Ry.  Co,,  14  N.  Y.  Supp.  336.)  The  case  of  Sciurba  v.  Railway 
Co.,  87  App.  Div.  614,  84  N.  Y.  Supp.  85,  is  different  as  to  other 
facts,  from  the  case  at  bar,  but  it  shows  the  importance  of  the 
element  principally  characterizing  that  case,  and  absent  in  the 
case  at  bar,  to-wit,  the  stress  laid  by  the  courts  upon  the  attention 
to  business  of  the  driver  or  motorman. 

The  rule  as  to  contributory  negligence  of  the  parent  or  guard- 
ian being  imputed  to  the  child  does  not  apply  in  cases  of  gross 
negligence  on  the  part  of  defendant.  (Thompson  on  Negligence, 
sec.  299,  and  supplement.)  It  is  not  negligence  per  se  to  permit 
a  child  to  escape  or  go  unattended  upon  the  street.  {Id.,  see. 
324.)  The  negligence,  if  any,  of  a  parent  or  guardian,  under 
the  weight  of  authority,  will  not  be  imputed  to  the  chQd,  where 
the  child  is  of  tender  years,  as  in  this  case.  (4  Current  Law, 
p.  778  J  Bishop's  Noncontract  Law,  sec.  582;  Thompson  on  Neg- 
ligence, sees.  289-311.)  An  examination  of  the  cases  will  show 
that  the  doctrine  of  Hartfield  v.  Roper  has  been  rejected  gradu- 
ally in  most  states.  {City  of  EvansviUe  v.  Senhenn,  151  Ind. 
42,  68  Am.  St.  Rep.  218,  47  N.  E.  634,  51  N.  E.  88,  41  L.  R.  A. 
728 ;  Heldmaier  v.  Taman,  188  111.  283,  58  N.  E.  960 ;  Chicago 
etc.  V.  Tuohy,  196  111.  410,  63  N.  E.  997,  58  L.  R.  A.  270;  Matt- 
son  V.  Minnesota  Ry,  Co,,  95  Minn.  477,  111  Am.  St.  Rep.  483, 
104  N.  W.  443,  70  L.  R.  A.  503 ,  5  Am.  &  Eng.  Ann.  Cas.  498. 
note ;  Neff  v.  Cameron,  18  L.  R.  A.,  n.  s.,  320,  note ;  Atchison  T. 
4&  S.  Co.  V.  Calhoun,  18  Okl.  75,  89  Pac.  207,  11  Am.  &  Eng. 
Ann.  Cas.  681 ;  Davis  v.  Seaboard  Air  Line  Co.,  136  N.  C.  115, 
48  S.  E.  591,  1  Am.  &  Eng.  An^.  Cas.  214;  Chicago  etc.  v.  Wil- 
cox, 138  lU.  370,  27  N.  E.  899,  21  L.  R.  A.  76.)  A  child  of  such 
age  as  the  plaintiff  could  not  even  form  a  concept.  The  maxim, 
**Qui  facit  per  aliunt  facit  per  se,''  could  only  have  applica- 
tion as  between  reasoning  beings.  The  relation  of  principal  and 
agent,  as  such,  does  not  exist  between  parent  and  child.  (Shear- 
man &  Redfield  on  Negligence,  5th  ed.,  sec  144.) 
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Upon  the  question  as  to  pleading  and  proving  damages  as  to 
injuries  to  a  child  of  such  tender  years  as  plaintiff,  we  respect- 
fully refer  to  13  Cyc.  147,  note  45 ;  Schmitz  v.  St.  Louis  6k  I. 
M.  Ry.  Co.,  119  Mo.  256,  24  S.  W.  472,  23  L.  B.  A.  250 ;  Watson 
on  Personal  Injuries,  532,  538,  539,  638,  639,  619,  620;  WeUmeyer 
V.  St.  Louis  Trans.  Co.,  198  Mo.  527,  95  S.  W.  925 ;  McDermott 
V.  Severe,  202  U.  S.  600,  26  Sup.  Ct.  709,  50  L.  ed.  1162.  Men- 
tal suffering  arising  from  disfigurement  of  person,  and  the  con- 
aoiousness  and  contemplation  of  the  same,  are  proper  elements 
of  damages,  and  the  same  need  not  be  pleaded  distinctly  and 
specially  if  the  nature  of  the  disfigurement  be  shown.  (Wat- 
son on  Personal  Injuries,  p.  539,  and  cases  cited.) 

MR.  JUSTICE  nOLLOWAY  delivered  the  opinion  of  the 
court. 

This  is  an  action  for  damages  for  personal  injuries,  prosecuted 
by  the  plaintiff,  a  minor  child,  by  his  guardian  ad  litem.  From 
a  judgment  entered  in  favor  of  the  plaintiff,  and  from  an  order 
denying  them  a  new  trial,  the  defendants  appeal.  There  are 
many  specifications  of  error;  but^  in  view  of  the  conclusion  we 
have  reached,  only  a  few  of  them  require  consideration. 

1.  It  is  urged  that  the  plaintiff  cannot  sue  by  his  guardian 
ad  litem,  but  must  proceed  under  section  6485,  Revised  Codes. 
With  this  we  do  not  agree.  Section  3599  of  the  Revised  Codes 
provides:  **A  minor  may  enforce  his  rights  by  civil  action,  or 
other  legal  proceedings,  in  the  same  manner  as  a  person  of  full 
age,  except  that  a  guardian  must  conduct  the  same."  Section 
6481  of  the  same  Code  also  provides:  "When  an  infant  •  •  • 
is  a  party,  he  must  appear  either  by  his  general  guardian  or  by 
a  guardian  ad  litem  appointed  by  the  court  in  which  the  action 
is  pending  in  each  case.  A  guardian  ad  litem  may  be  appointed 
in  any  cflse,  when  it  is  deemed  by  the  court  in  which  the  action 
or  proceeding  is  prosecuted,  or  by  a  judge  thereof,  expedient  to 
represent  the  infant,  •  •  •  in  the  action  or  proceeding,  not- 
withstanding he  may  have  a  general  guardian  and  may  have  ap- 
peared by  him.'' 
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If  the  provisions  of  section  6485  are  ezclnsive,  as  contended 
for  by  appellants,  then  the  last  portion  of  section  6481  is  mean- 
ingless. Even  assuming  that  a  minor  plaintiff  may  proceed  un- 
der section  6485,  it  is  still  within  the  legal  discretion  of  the  trial 
court  to  appoint  a  guardian  ad  litem  under  section  6481.  Sec- 
tion 6485  is  identical  in  meaning  with  section  376  of  the  Cali-^ 
fornia  Code  of  Civil  Procedure  and  section  9  of  the  Washington 
Code  of  1881,  and  the  construction  given  by  the  courts  of  Cali- 
fornia and  Washington  meets  with  our  approval.  (Durkee  v. 
Central  Pac.  JR.  R.  Co.,  66  Cal.  388,  38  Am.  Rep.  59 ;  Hedrick 
V.  Ilwaco  R.  dk  N.  Co.,  4  Wash.  400,  30  Pac.  714.)  While 
authorities  may  be  found  supporting  appellants'  contention,  we 
think  the  decision  we  have  reached  is  the  only  one  which  can  be 
made  and  maintain  the  harmony  of  our  Code  provisions. 

2.  The  trial  court  was  requested  by  defendants  to  instruct  the 
jury  that  the  negligence  of  the  child's  mother,  if  shown,  should 
be  imputed  to  the  child,  and,  if  such  negligence  contributed  to 
the  injury,  it  would  bar  recovery  by  the  child.  This  charge  the 
trial  court  refused  to  give,  but,  on  the  contrary,  gave  an  instruc- 
tion that  the  negligence  of  the  mother,  if  any,  could  not  be  im- 
puted to  the  child.  At  the  time  of  the  injury  the  plaintiff  was 
less  than  three  years  of  age. 

In  1839  the  supreme  court  of  New  York,  in  Hart  field  v.  Roper,. 
21  Wend.  615,  34  Am.  Dec,  273,  announced  the  doctrine  of  vicari- 
ous or  imputable  negligence,  and  the  rule  has  been  followed  by 
the  courts  of  New  York  and  some  other  states.  The  doctrine  is 
founded  upon  the  assumption  that,  since  the  child  is  non  sv.% 
juris,  the  parent  is  keeper  of,  and  agent  for,  the  child,  and  there- 
fore the  act  of  negligence  of  the  parent  is  deemed  the  act  of 
the  child,  and  the  maxim,  ^^Qui  facit  per  alium,  facit  per  se,''  i^ 
applied.  We  do  not  know  of  any  other  reason  which  has  been 
advanced  in  support  of  the  doctrine,  and  in  view  of  our  Code 
(section  3590),  if  for  no  other  reason,  the  doctrine  cannot  apply 
here.  Agency  implies  the  power  to  delegate  authority,  while  the 
section  last  referred  to  provides:  "A  minor  cannot  give  a  delega- 
tion of  power."    But,  aside  from  this  section,  we  think  the  doc- 
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trine  erroneous.  Section  3599,  above,  gives  to  the  minor  the 
same  authority  to  enforce  his  rights  by  civil  action  as  an  adult, 
and  to  defeat  his  right  by  the  act  of  another  for  which  he  is 
not  in  any  sense  responsible  appears  to  us  to  be  tantamount  to 
a  denial  of  his  right  altogether. 

In  29  Cyc.  553,  it  is  said:  *' According  to  the  great  weight  of 
authority,  in  an  action  brought  for  the  benefit  of  a  child  who 
has  si]stained  injuries  through  the  negligence  of  another,  neg- 
ligence on  the  part  of  the  parents  or  those  standing  in  loco 
parentis  will  not  be  imputed  to  the  child  nor  bar  a  recovery  by 
him.  The  rule  announced  in  Hartfield  v.  Roper  has  received 
severe  condemnation  in  many  of  the  courts  repudiating  it  as 
authority,  ai\d  is  very  generally  regarded  as  unsound  by  text- 
writers.''  In  7  American  and  English  Encyclopedia  of  Law, 
second  edition,  450,  after  referring  to  the  courts  which  sustain 
the  doctrine  of  the  Hartfield  Case,  it  is  said :  ''But  in  other  juris- 
dictions it  is  held  that  the  negligence  of  the  parent,  guardian,  or 
<^ustodian  is  not  imputable  to  the  child,  because  it  is  in  no  way 
responsible  for  the  danger,  had  no  volition  in  establishing  the 
relation  of  privity  with  the  person  whose  negligence  it  is  sought 
to  impute  to  it,  and  should  not  be  charged  with  the  fault  of  such 
person  in  allowing  it  to  be  exposed  to  danger  which  it  had  not 
the  capacity  either  to  know  or  to  avoid."  And  in  4  Current 
Law,  778,  the  same  thing  is  said,  as  follows:  "By  weight  of 
modem  authority,  negligence  of  a  parent  or  custodian  is  not 
imputable  to  a  child  nan  sui  juris,  so  as  to  bar  an  action  for  or 
on  its  behalf."     (6  Current  Law,  766;  8  Current  Law,  1108.) 

The  strictures  upon  the  doctrine  announced  in  the  Hartfield 
Case  have  been  severe.  In  1  Thompson  on  Negligence,  section 
294,  it  is  said:  "As  elsewhere  seen,  the  doctrine  of  imputed 
negligence  with  reference  to  adults  is  generally  repudiated,  both 
in  this  country  and  in  England.  That  it  should  be  adhered  to 
in  any  enlightened  jurisdiction  with  respect  to  children  is  a  re- 
proach to  the  judges  who  uphold  it.  An  adult  person,  when  he 
commits  his  person  to  the  custody  of  another,  does  so  at  least 
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voluntarily.  An  infant  does  not  select  his  custodian ;  it  is  se> 
lected  for  him  by  the  laws  of  nature,  or  by  circumstances  beyond 
his  control.  Certainly  there  is  no  reason  why  the  ordinary  prin- 
ciple that,  where  one  is  injured  by  the  concurring  negligence 
of  two  persons,  he  has  an  action  against  either  or  both,  should 
not  apply  in  the  case  of  an  injury  to  a  child,  unless  the  imputa- 
tion is  to  be  put  upon  the  law  of  denying  to  feeble  and  helpless 
infancy  the  same  measure  of  protection  which  it  accords  to 
adults.  Such  a  conception  is  cruel,  heartless  and  wicked.  It 
can  only  hold  in  jurisdictions  where  property  is  placed  above 
humanity." 

In  refusing  the  defendants'  requested  instruction,  and  in  giv- 
ing the  charge  which  it  did,  we  think  the  trial  court  was  correct. 

3.  It  is  contended  that  there  is  such  a  variance  between  plain- 
tiff's pleadings  and  proof  as  amounts  to  a  failure  of  proof.  It 
is  admitted  in  the  pleadings  that  the  street  railway  company  is 
a  corporation,  and  that  Le  Sage  was  at  the  time  of  plaintiff's  in- 
jury the  employee  of  the  railway  company  in  charge  of  its  car 
as  motorman.  It  is  also  admitted  that  Park  street,  upon  which 
the  accident  occurred,  was  then  a  much  used  public  thorough- 
fare. The  complaint  charges  negligence  in  the  following  lan- 
guage: ''That  at  a  point  between  said  Columbia  and  Crystal 
streets  said  car  was  so  operated  as  aforesaid,  and  driven  as  afore- 
said by  the  defendant  Le  Sage,  in  such  a  careless,  negligent  and 
unskillful  manner,  that  it  collided  with  and  ran  over  the  plain- 
tiff herein,  causing  him  such  injuries  as  to  necessitate  the  am- 
putation of  his  right  leg;  that  at  said  time,  and  under  such 
circumstances,  the  defendant  Le  Sage  was  guilty  of  such  inat- 
tention to  his  assumed  duties  and  drove  said  car  so  carelessly, 
unskillfuUy  and  negligently  that  said  injury  occurred  to  plain- 
tiff as  aforesaid ;  that  had  said  Le  Sage  shut  off  the  electric  cur- 
rent propelling  said  car,  or  applied  the  brakes  thereto,  which  are 
attached  for  such  purposes,  either  of  which  could  be  done  with 
entire  safety,  and  before  colliding  with  this  plaintiff,  the  injuries 
alleged  herein,  or  any  injuries  to  plaintiff,  would  not  have  been 
inflicted." 
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**  'Negligaice'  is  the  failure  to  do  what  a  reasonable  and  pru- 
dent person  would  ordinarily  have  done  under  the  circumstances 
of  the  situation,  or  doing  what  such  a  person  under  the  existing 
circumstances  would  not  have  done."  (Birsch  v.  Citizens'  Elec^ 
trie  Co,,  36  Mont.  574,  93  Pac.  940.)  Assuming,  without  decid- 
ing, that,  in  the  absence  of  a  special  demurrer,  the  general 
allegations  of  negligence  contained  above,  if  standing  alone, 
would  be  sufScient,  what  then  is  to  be  said  of  the  allegation  ^'that 
had  said  Le  Sage  shut  off  the  electric  current  propelling  said  car,, 
or  applied  the  brakes  thereto,  which  are  attached  for  such  pur* 
poses,  either  of  which  could  be  done  with  entire  safety,  and  be- 
fore colliding  with  this  plaintiff,  the  injuries  alleged  herein,  or 
any  injuries  to  plaintiff,  would  not  have  been  inflicted  "t 

We  are  asked  by  counsel  for  respondent,  who  placed  this  alle- 
gation in  the  complaint,  to  disregard  it  as  surplusage,  or  treat 
it  merely  ss  an  allegation  that  Le  Sage  had  the  means  at  hand 
to  stop  the  car.  But  we  cannot  disregard  it.  It  must  have  been 
intended  for  some  purpose.  Neither  are  we  able  to  confine  ita 
meaning  as  counsel  would  have  us  do.  The  language  is  not  sus* 
ceptible  of  such  construction.  In  this  clause  the  plaintiff  says, 
in  language  too  plain  to  be  misunderstood,  that,  but  for  the  fail- 
ure of  Le  Sage  to  turn  off  the  current  or  apply  the  brake,  the 
injury  to  plaintiff  would  not  have  occurred ;  in  other  words,  the 
failure  of  Le  Sage  to  do  either  of  these  two  acts  was  the  direct 
and  proximate  cause  of  the  injury,  and  without  which  the  in- 
jury would  not  have  resulted.  There  is  here  then  pleaded,  not 
only  the  direct  and  proximate,  but  the  sole,  cause,  the  caiLsa  sine 
qua  non  of  the  schoolmen. 

In  negligence  cases,  other  than  those  arising  between  carrier 
and  passenger,  it  is  a  rule  quite  generally  recognized  that  where 
plaintiff  in  his  complaint  sets  forth  general  allegations  of  neg- 
ligence, and  follows  them  with  a  statement  of  specific  acts  of 
negligence,  he  will  be  confined  in  his  proof  to  the  acts  specifically 
pleaded.  {Chilf  etc.  By,  Co,  v.  Younger,  10  Tex.  Civ.  App.  141,. 
29  S.  W.  949;  Wallace  v.  San  Antonio  etc.  Co.  (Tex.  Civ.  App.). 
42  S.  W.  865;  San  Antonio  Gas  &  Electric  Co.  v.  Speegle  (Tex. 
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Civ.  App.),  60  S.  W.  884;  McManamee  v.  Missouri  Puc.  By.  Co., 
135  Mo.  440,  37  S.  W.  119 ;  Chicago  etc.  Co.  v.  Wheeler,  70  Kan. 
755,  79  Pac.  673.)  While  there  are  some  courts  which  do  not 
recognize  the  doctrine,  the  reason  for  the  rule  seems  to  us  man- 
ifest. Assuming  that  the  general  allegations  are  sufficient,  in 
the  absence  of  a  special  demurrer  or  a  demand  for  a  bill  of  par- 
ticulars, yet,  if  a  bill  of  particulars  is  demanded  and  furnished, 
the  courts  generally  hold  that  the  plaintiff  must  confine  his 
proof  to  the  acts  of  negligence  mentioned  in  such  bill.  If,  then, 
the  plaintiff  anticipates  the  demand  for  a  bill  of  particulars  by 
specifying  in  his  complaint  the  specific  acts  of  negligence  upon 
which  he  intends  to  rely,  it  would  seem  to  follow  that  he  must  be 
confined  in  his  proof  to  the  same  extent  as  though  he  had  fur- 
nished the  same  information  in  response  to  a  demand  for  a  bill 
of  particulars.  The  plaintiff  may,  if  he  so  elects,  narrow  the 
issues  to  a  single  act  of  negligence ;  but,  having  done  so,  he  must 
be  confined  in  his  proof  to  such  act.  He  ''cannot  assert  a  right 
to  go  without  the  lines  within  which  he  voluntarily  confined  him- 
self.'' {Aikens  v.  Frank,  21  Mont.  192,  53  Pac.  638;  Pierce  v. 
Great  Falls  <fe  C.  By.  Co.,  22  Mont.  445,  56  Pac.  867.)  If  this 
were  not  so,  the  very  purpose  of  pleadings  would  be  destroyed, 
and,  instead  of  the  complaint  apprising  the  defendant  of  the 
proof  which  he  would  be  called  upon  to  meet,  it  would  become 
a  device  to  entrap  him.  Having  reached  the  conclusion  that  the 
plaintiff  in  his  complaint  narrowed  the  issues  to  the  single  act  of 
negligence  on  the  part  of  Le  Sage  in  failing  to  turn  off  the  elec- 
tric current  or  to  turn  on  the  brake,  the  fatal  variance  at  once 
becomes  apparent. 

The  evidence  offered  by  the  plaintiff  discloses  that,  as  soon  as 
the  child  was  discovered  in  a  place  of  danger,  the  current  was 
turned  off,  the  emergency  brake  applied,  and  the  car  stopped 
within  a  distance  of  a  very  few  feet,  but  not  until  after  the  in- 
jury had  been  inflicted.  In  fact,  the  witness  Lally  for  the  plain- 
tiff, after  telling  what  he  and  Le  Sage  did  in  their  effort  to 
avoid  the  injury,  says :  "I  do  not  think  there  was  anything  which 
<K>uld  be  done  by  either  me  or  Mr.  Le  Sage  from  the  time  I,  or 
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either  of  iis,  saw  the  boy  that  was  not  done  to  atop  the  car." 
Over  the  objection  of  defendants,  the  court  submitted  the  case  to 
the  jury  upon  the  theory  that  if  the  defendants  were  shown  to  be 
negligent  in  any  res.pect,  the  plaintiff  could  recover ;  and  under 
this  general  charge  the  jury  might  well  have  determined  that 
Le  Sage  was  negligent  in  failing  to  keep  a  proper  lookout.  In 
fact,  it  appears  to  us  to  be  the  only  negligence  which  the  evi- 
dence tends  to  prove.  But  that  was  not  the  negligence  charged, 
and  could  not  be  considered.  {Forsell  v.  Pittsburgh  dk  Mont,  C. 
Co.,  38  Mont.  403,  100  Pac.  218.)  Under  the  view  of  the  plead- 
ings which  we  have  taken,  the  theory  of  the  case  entertained  by 
the  trial  court,  as  disclosed  by  the  instruction  given,  was  erron- 
eous. 

It  is  not  necessary  to  consider  the  question,  urged  by  counsel, 
that  the  verdict  is  excessive.  We  do  not  think  there  is  any  merit 
in  the  other  contentions  made  by  appellants.  But  because  the 
proof  tends  to  disclose  an  act  of  negligence  different  from  the 
one  relied  upon  and  does  not  support  the  allegations  of  the  com- 
plaint, there  is  such  a  variance  as  amounts  to  a  failure  of  proof ; 
and  for  this  reason  the  judgment  and  order  are  reversed,  and  the 
cause  is  remanded  for  a  new  trial. 

Reversed  and  remanded. 

Mr.  Chief  Justice  Brantly  and  Mr.  Justice  Smith  concur. 

Mont.,  YoL  40—30 
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VOELKER,  Rkspondbkt,  v.  GOLDEN  CURET  CON.  MININQ 

CO.  BT  Ali.,  ApPBLLANTS. 

(No.  2,762.) 
(Submitted  FebruAr^  8,  1910.    Decided  February  21,  1910.) 

[107  Pae.  414.] 

Judgments  by  Default — Vacation — Excusable  Neglect — Discre- 
tion. 

1.  Held,  that  the  distriet  eourt  did  not  abuse  its  dieeretioii  in  setting 
aside  a  default  judgment,  where  counsel  for  plaintiff,  owing  to  ezeusabla 
neglect,  had  failed  to  file  an  amended  complaint  within  the  time  allowed 
after  defendant's  demurrer  to  the  ori^^nal  pleading  had  been  sustained. 

Appeal  from  District  Court,  Jefferson  County;  J.  B.  Poinded 
ter,  Judge. 

AonoN  by  CHiristopher  Yoelker  against  the  (lolden  Cuny  Con- 
solidated Mining  Company  and  another.  From  an  order  setting 
aside  a  default  judgment,  defendants  appeaL    AfSrmed. 

Mr.  Lincoln  Working  and  Mr.  Charles  J.  Oder  submitted  a 
brief  in  behalf  of  Appellants.  Mr.  Working  argued  the  cause 
orally. 

In  behalf  of  Respondent,  there  was  a  brief  and  oral  argu- 
ment by  Mr.  H.  8.  Hepner. 

MR.  CHIEF  JUSTICE  BRANTLT  delivered  the  opinion  of 
the  eourt. 

Appeal  from  an  order  setting  aside  a  judgment  entered  upon 
the  default  of  plaintiff  in  failing  to  file  an  amended  complaint 
within  the  time  allowed  therefor  after  defendant's  demurrer  to 
the  original  complaint  had  been  sustained. 

As  has  been  often  said  by  this  court,  an  application  to  set  aside 
a  default  is  addressed  to  the  discretion  of  the  district  court,  and 
its  action  thereon  will  not  be  revised  by  this  court  unless  it  is 
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manifest  that  its  discretion  has  been  abused.  We  have  examined 
the  showing  in  support  of  the  motion,  and  cannot  say  that  the 
district  court  abused  the  discretion  lodged  in  it  by  the  statute. 
(Bevised  Codes,  sec.  6589.)  The  default  was  entered  through  a 
mistake  of  counsel  as  to  the  date  when  the  amended  pleading  was 
to  be  filed.  His  afSdavit  filed  in  support  of  the  motion  justifies 
the  conclusion  that  his  mistake  was  excusable.  (Mantle  ▼. 
Largey,  17  Mont.  479,  43  Pac.  633;  Pengelly  v.  Peeler,  39  Mont. 
26,  101  Pac.  147.) 
The  order  is  a£Srmed. 

Affirmed. 

Mb.  Justice  Smith  and  Mb.  Justiob  HoiiLowAT  concur. 


LOGAN,  BEgPONDBNT,  t;.  BILLINGS  ft  NOBTHEBN  B.  CO.  bt 
AL.,  Defendants;  A.  GUTHBIE  &  CO.,  Appellant. 

(No.  2,764.) 
(Submitted  Pebraarj  9,  1910!    Decided  Febraarj  21,  1910.); 

[107  Pae.  415.] 

logs  and  Logging — Liens — Foreclosure — Waiver  of  Lien — Ac- 
tion on  Contract — Judgments — Variance — Actions — Form. 

Actions — Form  Immaterial. 

1.  Under  the  Codes,  it  does  not  matter  in  what  form  an  action  is 
brought  or  that  the  complaint  contains  allegations  not  appropriate  to 
the  purpose  sought  to  be  attained;  but  if  upon  any  view  of  the  plead- 
ing the  plaintiff  is  entitled  to  xecover,  relief  may  not  be  denied  him. 

Logs  and  Logging — ^Liens — ^Waiver — Action  on  Contract — ^Judgment. 

2.  Where  plaintiff's  complaint  in  an  action  to  foreclose  a  logger's  lien, 
under  section  5829,  Bevised  Codes,  alleged  all  the  facts  necessary  to 
recover  for  his  services  performed  in  sawing  the  lumber  under  an  ex- 
press contract,  he  was  properly  allowed  to  waive  his  lien  and  proceed 
against  the  defendant  for  a  personal  judgment  for  the  amount  claimed 
to  be  due  under  the  contract. 

Same — Action  Against  Several  Defendants — Judgment  Against  One. 

3.  Though  plaintiff  had  in  his  complaint  alleged  a  common  liability 
of  all  of  defendants  joined  in  the  action,  whereas  the  evidence  disclosed 
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a  contract  with  only  one  of  them,  he  was  neverthelegs,  under  sections 
6711  and  6712,  Revised  Codes,  entitled  to  judgment  against  him  who 
was  shown  to  be  liable;  and  the  court  properly  refused  to  direct  a  ver- 
dict for  all  of  defendants,  asked  for  on  the  ground  of  variance  amount- 
ing to  a  failure  of  proof. 

Appeal  from  District  Court,  Fergus  County;  E.  K,  Cheadle, 
Judge. 

Action  by  A.  C.  Logan  against  the  Billings  and  Northern  Rail- 
road Company  and  others.  From  a  judgment  for  plaintiflP 
against  defendant  A.  Guthrie  &  Co.  alone,  it  appeals.    Affirmed. 

Messrs.  Veazey  dk  Veazey  and  Mr.  E.  L,  Bishop  submitted  a 
brief  in  behalf  of  Appellant. 

The  contract  alleged  in  the  first  cause  of  action  and  sought 
to  be  recovered  upon  was  a  joint  contract  of  plaintiflE  with  all 
three  of  the  defendants.  The  contract  disclosed  by  the  evidence 
and  recovered  upon  was  a  separate  contract  of  plaintifF  with  one 
of  the  defendants  only.  This  variance  amounted  to  a  failure  of 
proof.  {Newell  v.  Nicholson,  17  Mont.  393,  43  Pac.  180 ;  Thomp- 
son V.  Fenn,  100  Ga.  234,  28  S.  E.  40 ;  Hudson  v.  Emmons,  107 
Mich.  549,  65  N.  W.  543;  Gamble  v.  Kellum,  97  Ala.  677,  12 
South.  83 ;  Miller  v.  Bank,  34  Miss.  415 ;  Bohr  v.  Davis,  9  Leigh 
(Va.),  30.) 

Messrs,  Blackford  dk  Blackford  submitted  a  brief  in  behalf  of 
Respondent.    Mr,  W.  M.  Blackford  argued  the  cause  orally. 

MR  CHIEF  tTUSTICE  BEANTLT  delivered  the  opinion  of 
the  court 

The  complaint  herein  alleges  two  causes  of  action — ^the  first, 
to  foreclose  a  lien  upon  certain  lumber,  alleged  to  belong  to  the 
defendants,  for  the  sum  of  $1,123,  claimed  to  be  due  plaintiff 
for  the  sawing  of  said  lumber  under  a  contract  with  defendants ; 
the  second,  to  recover  the  sum  of  $168,  the  value  of  lumber  sold 
to  defendants.  The  answer  denies  generally  all  the  allegations 
contained  in  both  causes  of  action,  and  then  pleads  certain  af- 
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firmative  matters  in  avoidance,  upon  which  there  is  issue  by 
reply.  At  the  opening  of  the  trial,  the  defendants  objected  to 
the  introduction  of  any  evidence  in  support  of  the  first  cause  of 
action,  on  the  ground  that  it  does  not  state  facts  sufficient  to 
warrant  the  relief  demanded.  Counsel  for  plaintifF  having 
stated  that  they  would  abandon  plaintiff's  claim  of  lien  and  pro- 
ceed against  the  defendants  for  a  personal  judgment  for  the 
amount  claimed  to  be  due  under  the  eontract,  the  objection  was 
overruled.  The  evidence  disclosed  that  the  contract  for  sawing 
the  lumber  in  question  had  been  made  by  the  plaintiff  with  the 
defendants  A.  Quthrie  &  Co.,  and  not  with  all  the  defendants 
as  alleged  in  the  first  cause  of  action.  There  was  not  sufficient 
evidence  tending  to  show  a  sale  of  the  lumber  to  any  of  the  de- 
f  endants  to  warrant  submission  to  the  jury  of  any  of  the  issues  in 
connection  with  the  second  cause  of  action.  The  court,  there- 
fore, upon  request  of  defendants  for  directed  verdict  as  to  all 
of  them,  instructed  the  jury  to  find  for  the  defendants  other 
than  A.  Quthrie  &  Co.  upon  the  first  cause  of  action,  and  as  to 
ail  of  the  defendants  upon  the  second,  but  left  it  to  the  jury  to 
ascertain  what,  if  any,  sum  was  due  plaintiff  under  the  contract 
with  A.  Guthrie  &  Co.  The  jury  returned  a  verdict  for  the 
whole  amount  claimed,  and  judgment  was  entered  for  this 
amount,  with  interest  from  the  date  of  the  completion  of  the 
contract.  The  defendants  A.  Guthrie  &  Co.  have  appealed  from 
the  judgment.  Two  questions  are  submitted  for  decision:  (1) 
In  an  action  brought  to  foreclose  a  lien  under  section  5829  of  the 
Revised  Codes  may  the  plaintiff  have  personal  judgment  against 
the  defendant  for  the  amount  shown  to  be  due,  though  he  fails 
to  establish  his  lient  (2)  Though  his  complaint  alleges  a  com- 
mon or  joint  liability  of  several  defendants,  may  he  have  judg- 
ment against  any  number  less  than  all  of  them  against  whom  a 
liability  is  shown  f 

1.  Notwithstanding  the  waiver  by  plaintiff  of  his  right  to  a 
lien,  the  complaint  alleges  all  the  facts  necessary  to  recover  for 
services  performed  in  sawing  the  lumber  under  an  express  con- 
tract.   We  are  therefore  of  the  opinion  that  the  court  properly 
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overmled  the  objection  of  defendants,  and  treated  the  case  as  an 
action  upon  the  contract.  In  Raymond  v.  Blancgrass,  36  Mont. 
449,  93  Pac.  648,  15  L.  R.  A.,  n.  s.,  976,  it  is  said:  "The  form 
in  which  an  action  is  brought  is  of  no  consequence ;  nor  does  it 
matter  that  the  complaint  contains  allegations  not  appropriate 
to  the  purpose  sought  to  be  attained.  In  determining  the  issue 
of  law  presented  by  a  general  demurrer  to  the  complaint,  or  E^ 
any  other  appropriate  method  of  raising  the  question — ^as  here, 
by  an  objection  to  the  admission  of  evidence  at  the  trial,  on  the 
ground  that  the  facts  stated  do  not  warrant  any  relief — ^matters 
of  form  will  be  disregarded,  as  well  as  allegations  that  are  irrel- 
evant or  redundant;  and  if,  upon  any  view,  the  plaintiff  is 
entitled  to  relief,  the  pleading  will  be  sustained."  In  the  case 
of  Donovan  v.  McDevitt,  36  Mont.  61,  92  Pac.  49,  there  is  a  dis- 
cussion of  the  reason  of  the  rule,  with  a  citation  of  the  decided 
cases.  It  is  put  upon  the  ground  that  while  the  courts  of  this 
state  recognize  the  principles  applicable  to  the  different  actions, 
particular  forma  of  which  are  required  in  common-law  jurisdic- 
tions, they  do  not  recognize  these  distinct  forms,  since  the  stat- 
ute has  abolished  them.  (Code  Civ.  Proc.  1895,  sec.  460  [Re- 
vised Codes,  sec.  6425].)  The  rule  as  stated  in  the  foregoing 
eases  was  recognized  and  applied  in  the  following :  Goodrich  Lum- 
ber Co.  ▼.  Davie,  13  Mont.  76,  32  Pac.  282;  Aldriit  v.  Panton,  17 
Mont.  187,  42  Pac.  767;  Western  Plumbing  Co.  v.  Fried,  33 
Mont.  7,  114  Am.  St.  Bep.  799,  81  Pac.  394 ;  Glass  ▼.  Basin  & 
Bay  State  Min.  Co.,  31  Mont.  21,  77  Pac.  302.  Section  5829, 
supra,  declares  that  such  liens  shall  be  enforced  by  a  civil  action 
in  the  district  court  of  the  county  wherein  the  lien  was  filed,  and 
be  governed  by  the  laws  regulating  the  proceedings  in  civil  ac- 
tions touching  the  mode  and  manner  of  trial,  etc.  We  fin<l  no 
provision  in  the  chapter  of  which  this  section  is  a  part  indicating 
a  purpose  on  the  part  of  the  legislature  to  impose  a  limitation 
upon  the  power  of  the  court  to  grant  any  relief  warranted  by 
the  facts  stated  in  the  complaint,  though  the  plaintiff  may  waive 
his  lien  or  fail  to  establish  it  by  his  evidence. 
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2.  It  is  argued  bj  counsel  for  the  defendants  that  since  the 
complaint  alleges  a  joint  contract  with  all  of  the  defendants,  and 
the  evidence  discloses  a  separate  contract  with  A.  Guthrie  &  Co. 
only,  there  is  such  a  variance  between  the  evidence  and  the  cause 
of  action  alleged,  that  it  amounts  to  a  failure  of  proof,  within 
the  meaning  of  section  6587,  Revised  Codes,  and  hence  that  the 
court  erred  in  refusing  to  direct  a  verdict  for  all  of  the  defend- 
ants, as  requested  at  the  close  of  the  evidence.  The  Revised 
Codes  provide:  ''Judgment  may  be  given  for  or  against  one  or 
more  of  severed  plainti£EB,  and  for  or  against  one  or  more  of 
several  defendants ;  and  it  may,  when  the  justice  of  the  case  re- 
quires it,  determine  the  ultimate  rights  of  the  parties  on  each 
side,  as  between  themselves."  (Section  6711.)  *'In  an  action 
against  several  defendants,  the  court  may,  in  its  discretion,  ren- 
der judgment  against  one  or  more  of  them,  leaving  the  action 
to  proceed  against  the  others,  whenever  a  several  judgment  is 
proper. *'  (Section  6712.)  The  rule  invoked  by  the  defendants 
was  the  rule  at  common  law ;  but  early  in  its  history  the  supreme 
court  of  the  territory  of  Montana  held  that  this  rule  was  inap- 
plicable under  statutory  provisions  similar  to  those  quoted  above. 
(Bev.  Stats.  1879,  sees.  231,  232.)  The  case  of  Conklin  v.  Fox, 
3  Mont.  208,  was  in  form  an  action  against  a  copartnership. 
The  court  held  that  judgment  was  proper  against  one  of  the  de- 
fendants who  was  shown  to  be  liable,  notwithstanding  it  appeared 
that  others  had  been  made  defendants  who  were  not  liable.  It 
quotes  with  approval  from  Mcintosh  v.  Ensign,  28  N.  T.  169,  as 
follows:  ''A  plaintiff  is  not  now  to  be  nonsuited  because  he  has 
brought  too  many  parties  into  court.  If  he  could  recover  against 
any  of  the  defendants  upon  the  facts  proved,  had  he  sued  them 
alone,  the  recovery  against  them  is  proper,  although  he  may  have 
joined  others  with  them  in  the  action  against  whom  no  liability 
is  shown."  So  this  court  in  Kiiaiz  v.  Wise,  16  Mont.  555,  41 
Pac.  710,  held  that  under  the  provisions,  supra,  judgment  against 
one  of  two  defendants  was  proper,  though  the  evidence  showed 
that  the  other  was  not  liable.    This  is  the  rule  wherever  the  pro- 
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visions  of  the  statute  quoted  above  have  been  adopted.     (Pom- 
eroy's  Rights  and  Remedies,  sec.  290.) 
The  judgment  is  affirmed. 

Affirmed^ 

Mtt.  Justice  Smith  and  Mr.  Justice  Holloway  concur. 


STATE  Bx  RBL.  WYNNE,  Appellant,  v.  QUINN,  Respondent. 

(No.  2,765.) 
(Submitted  February  9,  1910.    Decided  February  21,  1910.) 

[107  Pac.  506.] 

Cities  and  Towns — Metropolitan  Police  Law — Chief  of  Police — 
Status — ''Policema/n'^ — Statutes — Implied  Repeal, 

Cities  and  Towns — ^Police  Commission  BiU — Cliief  of  Police — Status. 

1.  'Held,  that  a  chief  of  police,  whose  duties  are  the  same  as  those  of 
the  ordinary  policeman,  except  t&at  the  additional  one  of  supervision 
and  control  of  the  entire  force  is  imposed  upon  him,  is  a  ^'policeman," 
and  that,  as  such,  after  appointment  under  the  Act  placing  the  poliee 
departments  of  cities  under  civil  service  rules  (Revised  Codes,  sees. 
3304-3317),  he  is  secure  from  removal  from  office  in  any  other  man- 
ner than  that  provided  in  the  Act. 

Statutes — Implied  Repeals. 

2.  Repeals  by  implication  are  not  favored,  and,  where  two  Acts  deal 
with  the  same  subject,  effect  must  be  g^ven  to  both,  if  possible,  bvt 
where  their  provisions  are  so  repugnant  as  to  be  irreconcilable,  or  where 
the  later  Act  is  inconsistent  with  the  first,  and  shows  on  its  face  that  it 
was  the  intention  of  the  legislature  in  enacting  it  that  it  should  be  the 
only  law  on  the  subject,  the  prior  statute  will  be  treated  as  repealed. 

Cities  and  Towns — Police  Commission  Bill — Chief  of  Police — Status. 

3.  The  provision  of  section  3308,  Revised  Codes,  that  the  mayor  may 
suspend  a  policeman  or  any  officer  under  the  chief,  for  a  certain  period 
without  hearing  or  trial,  cannot  be  said  to  indicate  an  intention  on  the 
part  of  the  legislature  to  regard  the  chief  officer  as  in  a  separate  class 
from  other  members  of  the  force  and  to  except  him  from  the  opera- 
tion of  the  Police  Commission  Act,  of  which  that  section  is  a  part. 

Same — Power  of  Mayor — Statutes. 

4.  Tn  so  far  as  the  method  of  appointment  of  members  of  a  city's 
police  force  is  concerned,  the  provisions  of  the  Metropolitan  police  law 
(Revised  Codes,  sees.  3304-3317)  are  inconsistent  with  those  of  sec- 
tions 3216  and  3250,  relative  to  the  powers  of  the  mayor  in  this  regard; 
the  latter  sections  are  therefore  repealed  by  section  3317;  and  the  con- 
tention that  the  saving  clause  found  in  the  last  section,  that  nothing 
in  the  Act  contained  "ahaU  abridge  any  of  the  poweza  possessed  by  the 
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major  of  any  city  or  town  under  any  provision  of  law  or  any  ordi- 
nance/' reserved  to  the  mayor  the  very  power  taken  from  him  by  the 
enactment,  has  no  merit. 

Appeal  from  District  Court,  Silver  Bow  County;  Jno^  B.  Mo- 
Cleman,  Judge, 

Quo  Wabranto  by  the  state,  on  the  relation  of  E.  W.  Wynne^ 
against  John  J.  Quinn,  to  determine  the  title  to  the  office  of  chief 
of  police  of  the  city  of  Butte.  From  a  judgment  for  defendant^ 
relator  appeals.    Reversed  and  remanded. 

Mr.  Wm.  E,  Carroll,  Mr.  Edwin  S.  Booths  and  Messrs.  KirJc^ 
Bourquin  dt  Kirk,  submitted  a  brief  in  behalf  of  Appellant. 
Mr.  Carroll  argued  the  cause  orally. 

In  behalf  of  Respondent,  there  was  a  brief  by  Mr.  John  R. 
Boarman  and  Mr.  Edmn  M.  Lamb,  and  oral  argument  of  the 
cause  by  the  latter. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

This  is  a  proceeding  in  the  nature  of  quo  warranto,  by  the  re- 
lator, to  determine  the  title  to  the  office  of  chief  of  police  of  the 
city  of  Butte.  The  complaint  contains  a  full  statement  of  the 
facts  upon  which  the  relator  predicates  his  claim  for  relief.  The 
defendant  interposed  a  general  demurrer,  which  the  district 
court  sustained.  The  relator  having  elected  to  stand  upon  his 
complaint,  judgment  was  entered  for  the  defendant.  The  appeal 
is  from  the  judgment. 

Butte  is  a  city  of  the  first  class.  It  was  created  under  the 
general  laws  of  Montana  authorizing  the  incorporation  of  cities 
and  towns.  Prior  to  the  passage  and  approval  of  the  Act  of  the 
tenth  legislative  assembly,  commonly  known  as  the  **  Police  Com- 
mission Bill"  (Laws  1907,  Chap.  136,  p.  344;  Revised  Codes, 
sees.  3304-3317),  the  police  department  of  the  city  had  been  con- 
stituted and  administered  under  ordinances  of  the  city  enacted 
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in  pursuance  of  the  general  laws.    Upon  the  enactment  of  that 
law,  the  mayor  of  the  city  constituted  the  examining  aud  trial 
board  of  the  police  department  provided  for  therein,  and  there- 
after all  appointments  to  places  upon  the  police  force  were  made 
from  among  those  who  had  been  found  upon  examination  by  the 
board  to  possess  the  prescribed  qualifications.    The  relator,  hav- 
ing submitted  himself  to  an  examination  and  having  received 
from  the  board  a  certificate  showing  that  he  was  eligible  to  ap- 
pointment, was  appointed  by  the  mayor  a  member  of  the  police 
force  and  designated  to  serve  in  the  capacity  of  chief  of  police. 
Having  served  for  more  than  the  probationary  term  of  six 
months,  he  was  on  April  16,  1909,  appointed  chief  of  police  to 
^»erve  during  good  behavior  or  until  by  reason  of  age  or  disease 
he  should  become  incapacitated  to  perform  the  duties  of  the 
office.    On  May  19,  1909,  the  newly  elected  mayor,  assuming 
that  the  office  of  chief  of  police  does  not  come  within  the  pro- 
visions of  the  Act,  appointed  the  defendant  to  succeed  the  relator 
in  the  office,  and  the  appointment  was  confirmed  by  the  city 
council.    He  thereupon  qualified,  and  on  June  4,  1909,  assumed 
the  office,  and  has  since  that  time  performed  the  duties  pertain- 
ing to  it.    No  charge  of  any  kind  was  ever  preferred  against  the 
relator.    He  has  at  all  times  claimed  to  be  entitled  to  the  office 
under  his  appointment,  and  has  held  himself  in  readiness  to  per- 
form the  attendant  duties.    It  is  alleged  that  the  defendant  un- 
der his  said  appointment  unlawfully  and  wrongfully  usurped  the 
office  and  ousted  the  relator  therefrom,  and  is  now  holding  the 
same  and  receiving  its  emoluments  without  any  right  or  title 
thereto  whatsoever.    The  single  question  submitted  for  decision 
is  whether  the  office  of  chief  of  police  falls  within  the  provisions 
of  the  Act  of  the  legislature,  supra,  or  whether  it  is  to  be  filled 
by  appointment  by  the  mayor  with  the  advice  and  consent  of  the 
city  council  under  the  law  as  it  stood  prior  to  the  enactment  of 
this  statute.    Incidentally  we  are  confronted  with  the  inquiry 
whether  the  chief  of  police  occupies  the  same  official  relation  to 
the  public  and  the  city  as  does  the  ordinary  policeman. 
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The  elective  and  appointive  oflBcers  of  a  city  of  the  first  class 
are  enumerated  in  section  3216,  Bevised  Codes,  which  is  found 
under  the  title  of  the  Political  Code  relating  to  cities  and  towns. 
The  section  provides :  "  •  •  •  There  may  also  be  appointed 
by  the  mayor,  with  the  advice  and  consent  of  the  council,  one 
city  attorney,  one  city  clerk,  one  chief  of  police,  •  •  •  and 
any  other  ofScers  necessary  to  carry  out  the  provisions  of  this 
title.  *'  By  reference  to  other  provisions  of  the  same  Title  we  find 
that  the  mayor  is  authorized  to  nominate,  and,  with  the  consent  of 
the  council,  to  appoint  all  nonelective  oflBcers  of  the  city  provided 
for  by  the  council,  except  as  otherwise  provided.  (Section 
3250.)  He  is  also  authorized  to  suspend  any  such  oflScer,  and, 
with  the  consent  of  the  council,  to  remove  him  from  oflSce.  (Id.) 
The  duties  of  the  chief  of  police  are  enumerated  in  section  3254. 
Among  others  which  are  purely  local  in  character,  in  connection 
with  the  city  government,  he  is  clothed  with  the  powers  of  a 
peace  oflScer,  and  has  the  powers  of  a  constable  in  the  perform- 
ance of  his  duties,  except  that  he  may  not  serve  civil  process  in 
cases  other  than  those  in  which  the  city  is  a  party.  He  is  there- 
fore a  policeman  or  police  oflScer  in  the  same  sense  as  is  an  or- 
dinary policeman.  When  the  circumstances  demand  it,  he  is 
required  to  perform  all  the  duties  of  the  ordinary  policeman, 
for,  though  he  has  the  additional  duty  of  supervision  and  con- 
trol of  the  entire  force,  this  does  not  lessen  or  abridge  the  duties 
which  are  enjoined  upon  all  police  oflScers  under  the  general 
laws  of  the  state.  Many  of  these  are  enumerated  in  State  ex  rel, 
Quintin  v.  Edwards^  38  Mont.  250,  99  Pac.  940,  and  need  not  be 
referred  to  in  detail  here.  It  was  pointed  out  in  that  case  that 
a  policeman  or  police  oflQcer,  owing  to  the  peculiar  duties  cast 
upon  him  by  law,  is  not  strictly  a  municipal  oflScer,  nor  a  state 
oflScer,  but  an  oflScer  sui  generis,  and  that  since  he  does  not  fall 
within  the  class  designated  as  ''municipal  oflScers,"  in  section  6 
of  Article  XVI  of  the  Constitution,  the  legislature  did  not  tran- 
scend its  power  in  providing  that  his  term  of  oflSce  shall  extend 
during  good  behavior  or  until  he  shall  become  incapacitated  by 
age  or  disease.    A  decision  of  the  question  whether  the  oflSce 
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of  chief  of  police  falls  within  the  same  category  was  reserved 
because  it  was  not  presented.  But  we  cannot  discover  any  satis- 
factory reason  why,  since  his  duties  are  the  same  as  those  of  an 
ordinary  police  officer,  except  as  indicated  above,  he  should  not 
be  classed  as  a  police  officer  and  his  status  declared  accordingly. 
To  hold  that  such  an  officer  is  not  a  member  of  the  police  force 
is  to  hold  that  a  policeman  is  not  a  policeman  {State  ex  rel. 
Bailey  v.  Edwards,  ante,  p.  313,  106  Pac.  703),  or,  adopting  the 
language  of  the  supreme  court  of  Wisconsin  in  State  ex  rel 
Brown  v.  Appleby,  139  Wis.  195,  120  N.  W.  861:  *'To  say  that 
an  officer  clothed  with  such  powers  is  not  a  member  of  the  police 
force  of  the  city  would  be  contrary  to  our  notion  of  what  the 
functions  of  a  police  officer  really  are."  (See,  also,  State  ex  rel. 
Hosford  V.  Kennedy,  69  Conn.  220,  37  Atl.  503 ;  BrowneU  v.  Bus- 
sell,  76  Vt.  326,  57  Atl.  103.) 

It  would  have  been  competent  for  the  legislature  to  omit  men- 
tion of  any  police  officer  by  name,  and  to  have  left  it  to  the 
city  council  to  provide  for  such  police  force  as  it  might  find  to 
be  necessary.  The  fact  that  this  particular  officer  is  named  in 
the  general  law,  and  the  rest  were  left  to  be  brought  into  exist- 
ence by  the  city  council,  cannot,  therefore,  be  construed  as  a 
declaration  by  the  legislature  that  his  relation  to  the  city  and 
the  public  must  be  regarded  as  different  from  that  of  any  other 
member  of  the  police  force.  The  question  for  decision,  there- 
fore, resolves  itself  into  the  inquiry :  Was  it  the  intention  of  the 
legislature  by  the  provisions  of  the  police  commission  bill  to  put 
the  chief  of  police  upon  the  same  footing  as  other  members  of 
the  force  with  reference  to  the  method  of  his  appointment  and 
term  of  service,  and  thus  limit  and  restrict  the  power  conferred 
upon  the  mayor  and  city  council  by  sections  3216  and  3250 
suprat  '  That  this  question  must  be  answered  in  the  affirmative 
is  apparent,  when  we  come  to  examine  the  comprehensive  and 
sweeping  provisions  of  the  Act.  For  convenience,  we  refer  to 
the  various  sections  by  the  numbers  given  them  in  the  Revised 
Codes.  Section  3304  commands  every  city  to  maintain  a  police 
department,  '*  which  shall  be  organized  and  controlled  as  in  this 
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Act  pro\ided.''  Section  3305  casts  the  general  charge  and 
supervision  of  the  department  upon  the  mayor,  and  then  de- 
clares: "He  shall  appoint  all  the  members  and  officers  thereof. 
Subject  to  the  provisions  of  this  Act,  he  shall  have  the  power 
to  suspend  or  remove  any  member  or  officer  of  the  force."  Sec- 
tion 3306  provides  that  '*all  the  members  of  the  police  force 
shall  be  first  appointed  for  probationary  terms  of  six  months,'* 
and  **  thereafter  the  mayor  may  appoint  the  members  thereof  to 
hold,  and  if  so  appointed  they  shall  hold,  during  good  behavior, 
or  until  by  age  or  disease  they  become  permanently  incapacitated 
to  discharge  their  duties."  In  sections  3307  and  3308  are  found 
the  requirements  touching  the  appointment  of  ''the  examining 
and  trial  board  of  the  police  department,"  the  qualifications, 
terms  of  ofSce,  compensation  of  its  members,  and  its  duties  touch- 
ing the  examination  of  all  applicants  for  positions  on  the  force, 
and  its  exclusive  jurisdiction  to  hear  and  determine  all  charges 
brought  by  any  person  against  any  member  or  officer  of  the 
police  department.  In  the  latter  section  the  power  of  renioval 
of  a  member  or  ofScer  without  a  hearing  or  trial  by  the  board 
is  expressly  denied.  Section  3309  provides  how  charges  must  be 
preferred,  and  how  they  shall  be  tried,  and  it  is  only  upon  a 
conviction  that  the  power  to  discipline  by  removal  or  suspension 
or  otherwise,  vested  in  the  mayor  under  section  3305,  may  be  ex- 
ercised as  provided  in  section  3308,  except  as  to  the  temporary 
suspension  also  provided  for  therein.  Under  section  3310,  any 
vacancy  on  the  police  force  must  be  filled  from  the  eligible  list. 
Section  3311  exempts  all  members  from  military  or  jury  duty 
and  from  arrest  while  on  duty,  and  disqualifies  them  from  hold- 
ing any  other  office.  As  indicative  of  the  purpose  that  the  police 
department  shall  be  free  from  political  influence  and  control, 
sections  3312  and  3313  prohibit  all  the  members  of  it  from  tak- 
ing part  in  political  conventions  as  delegates  or  otherwise,  and 
from  soliciting  votes  or  voting  at  any  political  caucus  or  attempt- 
ing to  influence  voters.  Section  3315  declares  what  qualifica- 
tions all  members  of  the  department  shall  possess.  Section  3316 
declares  the  limits  within  which  the  compensation  of  the  chief  of 
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police  shall  be  fixed,  subject  to  increase  from  time  to  time  by  the 
mayor,  by  consent  and  approval  of  the  council  The  last  sec- 
tion (3317)  repeals  all  provisions  of  law  inconsistent  with  any 
provision  of  the  Act,  with  the  reservation:  '^But  nothing  herein 
contained  shall  abridge  any  of  the  powers  possessed  by  the  mayor 
of  any  city  or  town  under  any  other  provision  of  law  or  any  or- 
dinance.'' 

From  this  brief  r68Ufn4  of  the  provisions  of  the  Act,  we  think 
the  conclusion  unavoidable  that  the  legislature  in  enacting  it, 
employing,  as  it  did,  many  expressions  which  are  exclusive  in 
their  meaning,  intended  to  supplant  all  existing  legislation  as  t» 
the  mode  of  constituting  the  police  departments  of  cities,  and  to 
put  all  members  thereof  under  civil  service  rules.  It  is  true  that 
in  the  different  sections  we  find  both  expressions  ''police  force" 
and  ''police  department"  used;  but  it  is  clear,  when  we  ex- 
amine the  connection  in  which  they  are  found,  that  they  are 
used  synonymously.  For  illustration:  Under  3308,  "aU  appli- 
cants for  positions  on  the  police  force  shall  be  required  success- 
fully to  undergo  an  examination,"  etc.  In  the  same  section  it 
is  provided:  "It  shall  be  the  duty  of  the  board  to  examine  all 
such  applicants  as  to  their  legal,  mental,  moral  and  physical 
qualifications  and  ability  to  fill  the  position  of  member  of  the 
police  department."  Again,  in  referring  to  the  persons  serving 
on  the  police  force,  the  various  sections  mention  them  indiffer- 
ently as  "members"  or  "officers"  of  the  "police  department*' 
or  "police  force."  Again,  in  sections  3310  and  3311,  providing 
for  the  filling  of  vacancies  and  making  exemptions  from  military 
duty,  etc.,  reference  is  made  to  members  of  the  "police  force"; 
whereas  in  the  following  two  sections  the  prohibition  against 
partisan  political  activity  is  addressed  to  the  members  of  the 
"police  department."  Thus  it  appears,  not  only  that  the  legis- 
lature used  these  expressions  to  convey  the  same  idea,  but,  also,, 
that  it  did  not  intend  to  draw  any  distinction  between  an  officer 
of  the  force  or  department  in  a  technical  sense,  and  an  ordinaiy 
policeman  or  patrolman. 


i 
I 
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Repeals  by  implication  are  not  favored.  Where  two  Acts  of 
the  legislature  deal  with  the  same  subject,  effect  must  be  given 
to  both,  if  possible.  But  if  their  provisions  are  so  repugnant 
as  to  be  irreconcilable,  or  if  the  later  Act  is  inconsistent  in  its 
provisions  with  the  first,  and  plainly  shows  upon  its  face  that  it 
was  the  intention  of  the  legislature  in  enacting  it  that  it  should 
be  the  only  law  on  the  subject,  the  prior  statute  is  to  be  treated 
as  repealed  by  it.  (Territory  ex  rel.  Largey  v.  OUbert,  1  Mont. 
371 ;  Lane  v.  Commissioners  of  Missoula  County,  6  Mont.  473,  13 
Pac.  136;  Dunn  v.  City  of  Oreat  Fails,  13  Mont.  58,  31  Pac. 
1017 ;  1  Sutherland  on  Statutory  Construction,  sec.  138 ;  8  Cur- 
rent Law,  1998.)  The  provision  in  section  3305  that  the  mayor 
shall  appoint  and  remove  all  the  members  and  officers  of  the 
police  department,  subject  to  the  provisions  in  the  subsequent 
sections  as  to  examination  by  the  board,  the  term  of  probation, 
the  tenure  of  ofice,  the  preferment  of  charges,  and  the  estab- 
lishment of  them  by  proof  upon  a  trial  by  the  board  is  wholly 
inconsistent  with  the  notion  that  the  mayor,  or  the  council,  or 
both  together,  may  appoint  or  remove  any  member  of  the  de- 
partment in  any  other  manner  than  that  prescribed  in  the  later 
law.  The  purpose  of  the  law  was  '^to  withdraw  the  police  force, 
so  far  as  possible,  from  the  control  of  partisan  political  influ- 
ences, and  put  it  under  civil  service  rules;  so  that,  when  the 
members  of  it  were  once  finally  appointed,  they  might  remain 
in  ofl^  during  good  behavior  or  until  they  became  incapacitated 
for  service.  The  result  sought  was  improvement  in  the  service, 
through  the  experience  and  proficiency  acquired  by  a  long  tenure 
in  office,  and  by  a  removal  of  the  fear,  which  was  always  pres- 
ent under  the  old  statute,  that  the  incoming  of  a  new  administra- 
tion meant  loss  of  office  for  every  member  who  had  not  shown 
himself  a  zealous  partisan  during  the  campaign  preceding  its 
election,  or  during  the  primaries,  conventions,  and  elections  of 
the  prevailing  political  party  generally."  {State  ex  rel,  Quintin 
V.  Edwards,  ante,  p.  287,  106  Pac.  695.) 

Reference  is  made  by  counsel  for  defendant  to  the  following 
provision  found  in  section  3308:  ''The  mayor,  and  the  chief  of 
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police  subject  to  the  approval  of  the  mayor,  shall  have  the  power 
to  stLspend  a  policeman  or  any  ofScer  under  the  chief,  for  a 
period  not  exceeding  ten  days  in  any  one  month  without  any 
hearing  or  trial."  And  it  is  made  the  basis  for  the  contention 
that  the  chief  is  to  be  regarded  as  in  a  separate  class  from  other 
members  of  the  force,  and  hence  is  not  a  member  of  it  on  the 
same  footing  as  are  other  officers.  It  seems  manifest  that  in 
thus  limiting  the  power  of  the  mayor  to  suj^end  the  conmiand- 
Ing  officer  of  the  force  it  was  the  purpose  to  prevent  an  interim 
during  which  the  force  would  be  left  without  a  chief  officer. 
But,  whatever  may  have  been  the  purpose,  it  docs  not,  in  view  of 
the  other  features  of  the  law  referred  to,  operate  to  except  this 
officer  from  its  provision. 

Finally,  it  is  said  that  the  language  in  which  the  repealing 
clause  of  the  statute  (section  3317)  is  couched  evinces  an  inten- 
tion by  the  legislature  to  reserve  to  the  mayor  and  council  the 
power  vested  under  sections  3216  and  3250  of  the  Revised  Codes. 
supra.  The  express  repeal  is  of  all  Acts  and  parts  of  Acts  in- 
consistent with  this  Act.  As  we  have  shown,  all  members  of  the 
force  are  brought  within  the  provisions  of  the  Act,  which,  in  so 
far  as  the  method  of  appointment  and  removal  is  concerned,  are 
wholly  inconsistent  with  the  notion  that  the  mayor  and  council 
exercise  the  power  of  appointment  as  provided  in  the  older  law. 
These  sections,  in  so  far  as  they  provide  for  the  appointment  and 
removal  of  police  officers,  are  therefore  repealed.  The  saving 
clause  serves  no  purpose  other  than  to  indicate  that  the  legisla- 
ture did  not  intend  by  the  enactment  of  the  law  to  repeal  any 
existing  law  or  ordinance  of  any  city  which  was  not  inconsistent 
with  it. 

The  judgment  is  reversed  and  the  cause  is  remanded  to  the 
district  court,  with  directions  to  overrule  the  demurrer. 

Reversed  and  remanded, 

Mb.  Justice  Smfth  and  Mr.  Justice  Holloway  concur. 
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SPRAGUB,  Respondent,  v.  NORTHERN  PACIFIC  RAIL- 
WAY CO.,  Appellant. 

(No.  2,769.) 
(Submitted  Febroarj  11,  1910.    Decided  February  21,  1910.) 

[107  Pac.  412.] 

RaUr<xids — Highway  Crossings — Injuries  to  Travelers — Com- 
plaint — Sufficiency — Contributory  Negligence — Operation  of 
Trains — Signals. 

Bailroadfl — Highway  CroBsiiigB  —  Injuries  to  Travelers  —  Complaint  —  Con- 
tributory Negligence— Sufficiency. 

1.  Whether,  from  the  fact  that  a  traveler  driving  a  team  of  horses 
np  to  a  point  ten  feet  from  a  railroad  track,  intending  to  cross  it, 
where  he  could  for  the  first  time  see  a  rapidly  approaching  train,  neg- 
ligence on  his  part  was  inferable  from  Wb  act  in  turning  instead  of 
stopping  still,  was  one  for  the  jury  and  not  one  of  law;  hence  his  com- 
plaint, in  an  action  to  recover  for  the  killing  of  a  led  team  and  dam- 
Age  to  his  vehicle,  containing,  among  others,  the  above  statement,  was 
not  open  to  the  objection  that  it  was  insufficient  under  Kennon  v.  OH- 
fner,  4  Mont.  433,  in  that  it  showed  upon  its  face  that  the  proximate 
cause  of  the  injury  was  his  own  act  in  attempting  to  turn,  he  being 
then  in  a  place  of  safety,  but  did  not  disclose  that,  in  doing  as  he  did, 
he  exercised  that  degree  of  care  and  prudence  which  a  reasonable  per- 
son would  have  used  under  like  circumstances. 


— ^Failure  to  Give  Signals — ^Negligence.    • 

2.  Failure  on  the  part  of  defendant  railway  eompany  to  cause  the 
locomotive  whistle  to  be  sounded  at  a  point  between  fifty  and  eighty 
rods  from  a  crossing,  and  the  bell  to  be  rung  at  a  point  within  eighty 
rods  before  reaching  the  crossing,  as  required  by  section  4289,  Bevised 
Codes,  was  actionable  negligence. 

Same — ^Travelers  on  Highway — ^Duty  to  Look  and  Listen. 

3.  It  is  incumbent  upon  one  who  approaches  a  railroad  track  with  the 
intention  of  passing  over  it,  not  only  to  look  and  listen  for  approaching 
trains,  but  also  to  exercise  care  in  selecting  a  position  from  which  an 
effective  observation  can  be  made. 

49ame — Contributory  Negligence — Question  for  Jury. 

4.  Where  a  traveler  in  approaching  a  railway  crossing  in  a  buggy,  was 
apprehensive  of  danger,  stopped  at  a  point  from  100  to  300  feet  be- 
fore reaching  it,  listened  for  approaching  trains,  and  continued  vigi- 
lant until  he  reached  a  point  about  ten  feet  from  the  crossing  where 
for  the  first  time  he  had  an  unobstructed  view  of  the  track,  when,  on 
observing  a  rapidly  approaching  train,  he  made  efforts  to  extricate  him- 
self from  his  perilous  situation,  the  questions  whether  in  selecting  the 
point  where  he  stopped  and  listened  and  in  doing  what  he  did  there- 
after, he  exercised  ordinary  care  to  make  the  listening  effective  and 
such  prudence  as  reasonable  men  would  have  exercised  under  like  eir- 
eumstances,  was  a  question  of  fact  for  the  jury. 

Appeal  from  District  Court,  Oallatin  County;  W,  B.  C,  Stew- 
4irt,  Judge, 

Mont.,  Vol.  40—31 
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Action  by  Walter  Spragae  against  the  Northern  Pacific  Bail- 
way  Company.  From  a  judgment  for  plaintiff,  and  from  an 
order  denying  a  new  trial,  defendant  appeals.    Affirmed. 

Statement  op  the  Case,  by  the  Justice  Deljverino  the 

Opinion. 

The  complaint  in  this  action  alleges  that  on  June  23,  1907, 
Lester  Nelson  and  Charles  Chappel,  the  agents  and  employees  of 
the  plaintiff,  were  driving  from  Chestnut  to  Bozeman  in  a 
buggy,  and  leading  two  horses  belonging  to  the  plaintiff;  that 
at  a  point  near  Cordon  Siding  the  public  road  crosses  the  track 
of  the  railway  company ,-  that  from  this  point  of  crossing,  for  a 
distance  of  a  quarter  of  a  mile  in  an  easterly  direction,  there 
were  trees  and  brush  along  the  railway  track,  and  about  ten 
feet  distant  therefrom,  and  of  such  height  as  to  obstruct  the  view 
of  the  track  to  a  traveler  passing  along  the  public  road.  It  is 
then  alleged  that,  as  Nelson  and  Chappel  ^^  reached  said  cross- 
ing, the  defendant  carelessly  and  negligently  caused  one  of  its 
locomotives,  with  a  train  of  cars  attached  thereto,  being  west- 
bound train  No.  3  operated  by  said  defendant,  to  approach  said 
crossing,  and  then  and  there  to  pass  rapidly  over  the  track  of 
the  said  railroad  at  said  point,  and  negligently  and  carelessly 
omitted  its  duty,  while  approaching  the  said  crossing,  to  give 
any  signal  by  ringing  the  bell  or  sounding  the  steam  whistle, 
within  a  distance  of  eighty  rods  from  said  crossing,  or  at  all, 
by  reason  whereof  the  said  Lester  Nelson  and  the  said  Charles 
Chappel  were  unaware  of  the  approach  of  the  said  train ;  that  in 
consequence  thereof  the  locomotive  struck  and  instantly  killed 
the  said  two  horses  belonging  to  plaintiff,  which  were  being  led 
by  said  Lester  Nelson  and  Charles  Chappel,  to  the  damage  of 
plaintiff  in  the  sum  of  $600."  The  complaint  contains  a  second 
cause  of  action,  couched  in  similar  terms,  for  damages  to  the 
buggy  and  injury  to  one  of  the  driving  horses.  It  is  alleged  that 
the  buggy  and  driving  team  belonged  to  W.  J.  Pransham,  and 
that  he  assigned  his  claim  for  damages  to  the  plaintiff  before  this 
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action  was  commenced.  The  answer  admits  the  injuries,  but 
denies  negligence  on  the  part  of  the  railway  company,  and  pleads 
contributory  negligence  on  the  part  of  the  plaintiff.  The  allega- 
tions  of  this  special  plea  were  put  in  issue  by  a  reply.  At  the 
conclusion  of  plaintiff's  evidence  in  chief  the  defendant  moved 
the  court  for  a  directed  verdict,  but  the  motion  was  overruled. 
Defendant  then  declined  to  offer  any  evidence,  the  cause  was 
submitted  to  the  jury,  a  verdict  returned  in  favor  of  the  plain- 
tiff, and  from  the  judgment  entered  upon  the  verdict,  and  from 
an  order  denying  it  a  new  trial,  the  railway  company  appealed. 

In  behalf  of  Appellant,  there  was  a  brief  by  Mr,  Wm.  Wal- 
lace, Jr.,  Mr.  John  0.  Brown,  and  Mr.  R.  F.  Oaines,  and  oral 
argument  of  the  cause  by  Mr.  Oaines. 

The  complaint  is  insufficient,  because  of  the  lack  of  averments 
therein  to  negative  a  most  palpable  prima  facie  case  of  contribu- 
tory negligence  upon  the  part  of  respondent's  agents.  {Kennon 
Y.  Oilmer,  4  Mont.  433,  2  Pac.  21 ;  Cummin^s  v.  Helena  etc.  Co., 
26  Mont.  434,  68  Pac.  852;  Ball  v.  Oussenhoven,  29  Mont.  321, 
74  Pac.  871 ;  Nord  v.  Boston  &  Mont.  etc.  Co.,  30  Mont.  48,  75 
Pac.  681 ;  BirscK  v.  Citizens'  El.  Co.,  36  Mont.  574,  93  Pac.  940 ; 
Longpre  v.  Big  Blackfoot  Mill.  Co.,  38  Mont.  99,  99  Pac.  131 ; 
Schroder  v.  Iron  Works,  38  Mont.  474,  100  Pac.  619 ;  Badin&vac 
V.  Northern  Pacific  Ry.  Co.,  39  Mont.  454,  104  Pac.  543.)  And 
if  the  complaint  does,  as  we  insist,  recite  facts  from  which  neg- 
ligence on  the  part  of  respondent's  agents  is  inferable,  there 
being  no  exculpatory  circumstances  pleaded  therein,  the  conclu- 
sion necessarily  attaches  that  the  lower  court  erred  in  holding 
that  the  pleading  was  sufficient.  Under  the  most  ordinary  cir- 
cumstances, the  courts  are  agreed  that  a  railroad  track  is  a 
place  of  danger,  and  is,  of  itself,  a  warning  of  danger.  (3 
Elliott  on  Railroads,  3d  ed.,  sec.  1165;  Oleson  v.  Lake  Shore  Ry., 
143  Ind.  405,  42  N.  E.  736,  32  L.  R.  A.  149;  Herbert  v.  Ry.,  121 
CaL  227,  53  Pac.  651 ;  EUiott  v.  Chicago  etc.  Ry.,  150  U.  S.  245, 
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14  Sup.  Ct.  8C,  37  L.  Ed.  1068.)  But  here  we  have  not  merely 
the  ordinary  case  of  a  railway  crossing  accident,  but  added  to 
the  danger  necessarily  incident  to  passing  over  a  railroad  track 
is  the  feature  of  obstruction  of  the  traveler's  view  of  the  rail- 
road track  and  trains  passing  over  the  same  for  a  distance  of 
"about  a  quarter  of  a  mile  before  passing  over  said  railroad 
track  and  crossing,"  and  yet  there  is  nowhere  in  the  complaint 
the  slightest  claim  of  careful  procedure  on  the  part  of  the  travel- 
ers offered  to  excuse  and  account  for  their  being  in  a  place  of 
such  danger  at  the  time  the  accident  occurred.  They  con- 
fessedly traveled  in  the  same  direction  as  the  approaching  train 
for  a  quarter  of  a  mile  without  a  chance  for  view  of  the  rail- 
road track,  and  from  all  that  appears  from  the  complaint  to  the 
contrary  they  proceeded  into  their  position  of  danger  without 
taking  the  slightest  one  of  the  precautions  which  the  case  of 
Hunter  v.  Montana  C.  Ry,  Co.,  22  Mont.  525,  57  Pac.  140  (and 
indeed  all  the  authorities  on  the  subject)  demand  should  be 
taken  by  persons  so  situated.  The  case  of  Baltimore  etc.  Ry.  v. 
Abbegglen,  41  Ind.  App.  603,  84  N.  E.  566,  is  in  many  respects 
very  similar  to  the  one  at  bar,  and  a  general  reference  is  hereby 
made  thereto. 

Where  the  question  has  been  considered,  the  authorities  are 
uniform  and  unanimous  that  the  looking  and  listening  and  the 
stop  for  that  purpose  must  so  immediately  precede  the  attempt 
to  cross  the  railroad  track  as  to  eliminate  the  chance  of  danger 
then  not  discoverable,  becoming  imminent  during  the  interven- 
ing time  of  their  travel  from  that  point  to  and  across  the  track. 
(2  Thompson  on  Negligence,  sec.  1656;  Elliott  on  Railroads,  sec 
1166 ;  Kelsay  v.  Railway,  129  Mo.  362,  30  S.  W.  339 ;  Winter  v. 
New  York  Ry.  Co.,  66  N.  J.  L.  677,  50  Atl.  339 ;  Martin  v.  Rail- 
way, 150  Cal.  124,  88  Pac.  702 ;  Missouri  etc.  Railway  v.  Jenkins, 
74  Kan.  487,  87  Pac.  702;  Beyel  v.  Radway,  34  W.  Va.  538,  12 
S.  E.  534;  Aurelius  v.  Railway,  19  Ind.  App.  584,  49  N.  E. 
858;  Haas  v.  Railway,  47  Mich.  401,  11  N.  W.  219.)  We 
also  invite  the  court's  attention  to  the  following  cases  which, 
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with  reference  to  the  dangerous  nature  of  the  crossing  and  the 
chance  for  dear  view,  are  particularly  apposite  here.  In  each 
of  these  cases  a  recovery  was  denied  upon  the  proposition  that 
plaintiff  himself  was  negligent  as  a  matter  of  law :  State  v.  Rail- 
way Co.,  102  Md.  257,  62  Atl.  755;  Allen  v.  Railway  Co,,  197 
Mass.  298,  83  N.  E.  864 ;  Sims  v.  Railway  Co.,  116  Mo.  App.  572, 
92  S.  W.  911 ;  SnUtk  v.  Railway  Co.,  107  Va.  725,  60  S.  E.  57 ; 
Colorado  etc.  Ry.  Co.  v.  Thomas,  33  Colo.  517,  81  Pac.  801,  70 
L.  R.  A.  683 ;  Chicago  etc.  Ry.  Co.  v.  Wheelbarger,  75  Kan.  811, 
88  Pac.  532.  The  courts  are  agreed  that  where  there  is  an 
opportunity  to  look  from  the  vehicle,  and  this  in  a  place  of 
safety,  precaution  must  be  exercised,  and  this,  Nelson  and 
Chappel  did  not  do.  The  mere  fact  that  Nelson  claimed  he  saw 
the  train  at  the  first  opportunity  is  not  conclusive,  and  especially 
80  where  the  physical  facts  contradict  him;  in  this  latter  event, 
the  silent  physical  facts  are  to  be  given  credence  as  against  the 
speaking  witness.  {Davis  v.  Railway  Co.,  159  Fed.  14 ;  Cawley 
V.  Railway,  101  Wis.  145,  77  N.  W.  179;  Carlson  v.  Railway, 
96  Minn.  504,  113  Am.  St.  Rep.  655,  105  N.  W.  555,  4  L.  R.  A., 
n.  s.,  349 ;  Philadelphia  Ry.  v.  Peebles,  67  Fed.  591,  14  C.  C.  A. 
555;  Leithead  v.  Rail/way  (N.  J.),  72  Atl.  453;  Aurelius  v. 
Railway  Co.,  19  Ind.  App.  584,  49  N.  E.  859;  Sanguinette  v. 
Railway  Co.,  196  Mo.  466,  95  S.  W.  393 ;  Northern  Pac.  Ry.  v. 
Freeman,  174  U.  S.  379, 19  Sup.  Ct.  763,  43  L.  Ed.  1014 ;  3  Elliott 
on  Railroads,  p.  392.) 

Mr.  Oeorge  Y.  Patten,  and  Mr.  H.  A.  Bolinger,  submitted  a 
brief  in  behalf  of  Respondent.  Mr.  Patten  argued  the  cause 
orally. 

Unless  there  can  be  said  to  be  an  inference  of  negligence  from 
the  mere  fact  that  Nelson  and  Chappel  were  driving  along  a 
public  highway  toward  the  railroad  crossing — ^which  manifestly 
there  cannot — ^there  is  no  suggestion  or  inference  of  negligence 
in  the  complaint  requiring  us  to  set  forth  other  facts  showing 
due  care. 
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In  the  ease  of  Baltimore  etc.  R,  Co.  v.  Abbegglen,  41  Ind.  App. 
603,  84  N.  E.  566,  which  is  principally  relied  upon  by  eounsel  for 
appellant  on  this  branch  of  the  ease,  the  pleader  did  not  content 
himself,  as  we  have,  with  the  bare  allegation  of  the  approach 
of  the  person  injured  to  the  crossing,  and  the  injury  thereat 
because  of  the  negligence  of  the  defendant,  but  attempted  to  ex- 
plain fully  the  conduct  of  the  deceased,  and  to  show  his  freedom 
from  contributory  negligence.  The  court  in  that  case  held  that 
this  recital  showed  contributory  negligence,  rather  than  the 
absence  of  it.  We  have  kept  ourselves  within  the  rule,  while  in 
that  case,  by  alleging  too  much,  plaintiff  brought  himself  within 
the  exception.  The  general  rule  adopted  by  this  court,  which 
renders  it  unnecessary  to  allege  freedom  from  contributory  neg- 
ligence in  the  complaint,  applies  to  cases  of  injuries  at  railroad 
crossings.     (33  Cyc.  1060.) 

The  duty  to  "stop,  look  and  listen"  is  not  an  absolute  and  arbi- 
trary one  anywhere  outside  of  Pennsylvania.  The  rule  in  cases 
of  this  kind  is  the  same  as  in  all  negligence  cases,  and  simply 
requires  the  exercise  of  ordinary  care  and  prudence  on  the  part 
of  one  approaching  a  railroad  crossing,  and  the  doing  of  what 
an  ordinarily  careful  and  prudent  person  would  do  under  the 
circumstances.  It  is  only  where  the  facts  show  plainly  that  by 
looking  or  listening,  or  both,  a  person  could  see  or  hear  a  train 
in  time  to  avoid  danger,  that  the  courts  have  held,  as  a  matter 
of  law,  that  the  failure  to  do  so  constitutes  contributory  negli- 
gence. It  is  likewise  well  established,  however,  that  where  the 
stopping,  looking  and  listening  would  be  unavailing  there  is  no 
duty  to  either  stop,  look  or  listen.  (See  Peck  v.  Oregon  Short 
Line  R.  Co.,  25  Utah,  21,  69  Pac.  153 ;  Metcalf  v.  Central  Ver- 
mont Ry.  Co.,  78  Conn.  614,  63  Atl.  636 ;  Terre  Haute  &  I.  B. 
Co.  V.  Voelker,  129  lU.  540,  22  N.  E.  20;  Toledo  etc.  Ry.  Co.  v. 
Cline,  135  111.  41,  25  N.  E.  846 ;  Chicago  etc.  Ry.  Co.  v.  Hinds, 
56  Kan.  758,  44  Pac.  993 ;  Atchison  etc.  Ry.  Co.  v.  HUl,  57  Kan. 
139,  45  Pac.  581.)  It  was  for  the  jury  to  say  whether  or  not, 
upon  the  facts  submitted,  Nelson  and  Chappel  exerc'sed  reason- 
able care  and  prudence.     (33  Cyc.  1111,  and  cases  citod.) 
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MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court 

It  is  urged  that  the  complaint  does  not  state  facts  suflScient 
to  constitute  a  cause  of  action,  and  that  the  evidence  is  not 
sufficient  to  sustain  the  verdict 

1.  The  attack  upon  the  complaint  proceeds  upon  the  theory 
that  the  pleading  contains  allegations  from  which  the  plaintiff's 
negligence  is  plainly  inferable,  and,  since  it  does  not  plead 
exculpation  from  such  negligence,  it  is  insufficient  under  the 
rule  established  in  this  state  that,  if  the  complaint  shows  that 
the  act  of  the  plaintiff  was  the  proximate  cause  of  the  injury, 
it  must  set  forth  the  facts  showing  that  he  was  free  from  negli- 
gence. {Kennon  v.  Oilmer,  4  Mont.  433,  2  Pac.  21 ;  Badovinac 
V,  Northern  Pacific  Ry.  Co,,  39  Mont.  454,  104  Pac.  543.)  It  is 
argued  that  the  complaint  discloses  the  peculiarly  dangerous 
character  of  the  crossing,  by  reason  of  the  fact  that  a  view  of 
the  railway  track  was  obstructed  from  the  public  road  until 
it  reached  within  ten  feet  of  the  crossing,  by  the  trees  and  brush, 
and  this  must  be  conceded.  It  is  also  insisted  that  the  com- 
plaint shows  that  when  Nelson  and  Chappel  were  ten  feet  from 
the  crossing,  their  view  of  the  track  was  not  obstructed,  and 
therefore  it  is  said  their  coming  into  collision  with  the  train 
on  the  track  must  be  attributed  to  their  want  of  ordinary  care ; 
for,  it  is  argued,  had  they  stopped  ten  feet  from  the  track,  they 
would  have  been  in  a  place  of  safety,  where  they  could  have 
«een  the  approaching  train,  and  could  have  avoided  the  acci- 
dent. It  is  a  legitimate  inference  to  be  drawn  from  the  com- 
plaint that,  for  a  space  of  ten  feet  before  the  track  was  reached 
si  the  crossing,  a  view  of  the  track  from  the  public  road  was  un- 
obstructed ;  but  we  are  not  able  to  agree  with  counsel  for  appel- 
lant that  the  conclusion  follows  from  this  fact  that  the  collision 
with  the  train  must  have  resulted  from  the  negligent  act  of 
Nelson  and  Chappel.  They  had  an  equal  right  with  the  railway 
company  to  use  the  crossing,  and  therefore  there  cannot  be  any 
inference  of  negligence  on  their  part  from  the  fact  alone  that 
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they  attempted  to  use  it.  If  it  could  be  said  that  it  appeals 
from  the  complaint  that,  when  Nelson  and  Chappel  reached  a 
point  ten  feet  from  the  track,  where  they  could  see  the  approach* 
ing  train,  they  were  in  a  place  of  safety,  then  we  might  agree 
with  counsel  for  appellant  in  their  conclusion;  but  we  cannot 
say,  as  a  matter  of  law,  that  when  a  man  is  seated  in  a  buggy 
to  which  is  attached  a  team  of  horses,  the  horses  proceeding 
toward  the  track,  and  the  man  in  the  buggy  only  ten  feet 
from  the  track,  he  is  in  a  place  of  safety.  Whether  he  would 
be  or  not  is  a  question  of  fact  for  the  determination  of  a  jury ; 
and  this,  too,  notwithstanding  the  appellate  court  of  Indiana, 
in  Baltimore  etc.  By.  Co,  v.  Ahbegglen,  41  Ind.  App.  603,  84  N. 
E.  566,  treated  a  like  question  as  one  of  law.  We  think  the  com- 
plaint is  sufficient. 

2.  The  evidence  discloses  that  on  the  day  in  question  Nelson 
and  Chappell  were  coming  from  a  point  beyond  Chestnut  to 
Bozeman,  driving  in  a  covered  buggy  drawn  by  a  team  of  horses, 
and  were  leading  the  team  belonging  to  the  plaintiff ;  that  it  was 
raining;  that  the  road  was  muddy,  and  the  horses  and  buggy 
made  considerable  noise ;  that  for  some  distance  east  of  the  cross- 
ing a  mountain  stream  ran  between  the  public  road  and  the 
railway  track,  and  the  waters  rushing  down  this  stream  likewise 
made  considerable  noise;  that  the  trees  and  brush  along  this 
stream  obstructed  a  view  of  the  track  from  the  public  road  for 
a  quarter  of  a  mile  or  more  east  from  the  crossing;  that  when 
these  men  approached  the  crossing  to  a  point  within  a  distance 
of  from  ten  to  twenty  feet  of  the  track,  their  view  of  the  track 
was  then  unobstructed;  that  they  were  expecting  a  train  along 
at  about  that  time ;  that  the  horses  they  were  driving  were  gentle, 
and  the  men  experienced  in  the  handling  of  horses;  that  at  a 
point  from  one  hundred  to  three  hundred  feet  before  reaching  the 
crossing,  they  stopped  and  listened  for  any  approaching  trains 
(they  could  not  see  the  track  on  account  of  the  trees  and  brush), 
and,  not  hearing  any,  they  continued  on.  When  from  ten  to 
twenty  feet  from  the  track,  and  when  they  first  reached  a  point 
where  a  view  of  the  track  was  unobstructed,  they  saw  the  train  ap- 
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proaching  from  the  east,  coming  downgrade,  running  very  fast, 
apparently  coasting  and  making  little  noise,  and  distant  from  the 
crossing  from  fifty  to  seventy-five  yards.  Chappel,  who  was  driv- 
ing, immediately  turned  the  driving  team  to  the  right,  apparently 
in  an  effort  to  get  away  from  the  track,  but  the  hind  wheels  of  the 
buggy  and  the  led  horses  were  struck  by  the  train,  the  horses 
killed,  and  the  buggy  wheels  injured.  In  turning  the  driving 
team  away  from  the  track,  one  of  the  horses  was  forced  into 
a  barb-wire  fence,  and  was  injured.  There  is  some  evidence 
tending  to  show  that  from  the  point  where  the  men  stopped, 
to  the  point  where  they  first  saw  the  train,  they  were  vigilant 
in  listening  for  trains,  and  that  the  steam  whistle  on  the  locomo- 
tive drawing  the  train  was  not  sounded,  nor  was  the  bell  rung 
at  any  point  within  eighty  rods  before  the  crossing  was  reached. 
By  showing  a  failure  on  the  part  of  the  railway  company  to 
have  the  whistle  sounded  at  a  point  between  fifty  and  eighty 
rods  from  the  crossing,  and  the  bell  rung  from  the  point  where 
the  whistle  was  sounded  until  the  crossing  was  reached,  the 
plaintiff  established  the  negligence  on  the  part  of  the  defendant 
company.  (Bevised  Codes,  sec.  4289 ;  Hunter  v.  Montana  Cen- 
tral By.  Co.,  22  Mont  525,  57  Pac.  140.) 

But  it  is  earnestly  urged  upon  us  that  the  evidence  shows 
contributory  negligence  on  the  part  of  Nelson  and  Chappel,  and 
many  cases  are  cited  which  have  to  do  with  railroad  crossing 
accidents.  There  is  little,  if  any,  disagreement  as  to  the  proper 
rules  of  law  applicable  in  such  cases,  and  it  will  not  be  necessary 
to  review  the  decisions  from  other  jurisdictions ;  for,  in  harmony 
with  the  great  weight  of  authority,  this  court,  in  Hunter  v.  Mon- 
tana Central  Ry.  Co.,  above,  in  considering  section  908  of  the 
Civil  Code  of  1895  (section  4289,  above),  which  required  the 
whistle  to  be  sounded  and  the  bell  to  be  rung,  said:  ^^ These  re- 
quirements are  for  the  benefit  of  the  public,  and  persons  travel- 
ing upon  the  public  highways  have  a  right  to  expect  a  com- 
pliance on  the  part  of  the  railroad  company.  But  failure  of 
obedience  on  the  part  of  the  railroad  company  to  the  require- 
ments of  the  statute  does  not  excuse  the  citizen  from  the  use  of 
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^t  least  ordinary  diligence  and  prudence;  so  that  if  one,  npon 
approaching  a  railroad  crossing,  intending  to  pass  over  it,  fails 
to  make  a  vigilant  use  of  his  senses — that  is,  to  look  or  listen, 
and  to  stop  for  this  purpose,  if  necessary,  to  learn  if  there 
Is  danger — and  by  reason  of  this  failure  tc  exercise  this  precau- 
tion he  is  injured,  then  he  contributes  directly  to  such  injury, 
iind  cannot  be  heard  to  say  that  the  railroad  company  did  him 
the  injury,  and  should  compensate  him  for  its  wrong.  The 
injury  in  such  case  is  attributable  to  the  recklessness  and  want 
of  care  in  the  person  himself."  Though  directly  implied  in  the 
language  above,  the  following  may  be  added:  "The  duty  to  look 
and  listen  requires  the  traveler  to  exercise  care  to  select  a  posi- 
tion from  which  an  effective  observation  can  be  made.  The  mere 
fact  of  looking  and  listening  is  not  always  a  performance  of 
the  duty  incumbent  upon  the  traveler,  for  he  must  also  exer- 
cise care  to  make  the  act  of  looking  and  listening  reasonably 
effective. ' '     ( Elliott  on  Railroads,  2d  ed.,  sec.  1166. ) 

These  two  declarations  fairly  cover  the  range  of  decisions  cited 
by  counsel  for  appellant.  When  the  evidence  in  this  case 
is  tested  by  these  rules,  we  think  it  cannot  be  said,  as  a  matter 
of  law,  as  was  done  in  the  Hunter  Case,  that  the  plaintiff's  own 
negligence  contributed  to  the  injury  which  he  sustained.  The 
facts  disclosed  in  the  Hunter  Case  show  such  wanton  negligence 
on  the  part  of  Hunter  and  his  associates,  which  directly  con- 
tributed to  Hunter's  injury,  that  any  decision  of  the  case  other 
than  the  one  rendered  would  have  done  violence  to  one's  sense 
of  justice  and  the  most  elen^ntary  rules  of  the  law  of  negligence; 
while  in  this  instance  the  evidence  shows  that  Nelson  and  Chap- 
pel  were  apprehensive  of  danger;  that  they  stopped  at  a  point 
from  one  hundred  to  three  hundred  feet  before  reaching  the  cross- 
ing and  listened  for  approaching  trains ;  that  they  were  vigilant 
in  listening  from  that  point  until  they  reached  a  place  where 
the  track  could  be  seen;  and  that  as  soon  as  the  approaching 
train  was,  or  could  have  been,  observed,  they  made  efforts  to 
extricate  themselves  from  their  apparently  perilous  situation. 
Whether,  in  selecting  the  point  which  they  did  select  to  stop 
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and  listen  for  approaching  trains,  Nelson  and  Chappel  exercised 
ordinary  care  to  make  their  listening  effective,  and  whether  in 
doing  what  they  did,  from  that  point  until  the  injury  occurred, 
they  exercised  such  care  and  prudence  as  reasonable  men  under 
like  circumstances  would  have  exercised,  were  questions  of  fact 
for  the  jury  to  determine,  and  with  the  verdict  thereon  we  are 
not  disposed  to  interfere. 

The  judgment  and  order  are  affirmed. 

Afflrmed. 

Mb.  Chiep  Justice  Brantlt   and  Mb.  Justice  Smith   con- 
cur. 


BLISS,  Respondent,  v.  WOLCOTT,  Appellant, 

(No.  2,768.) 
(Submitted  Febraarj  10,  1910.    Deeided  February  21,  1910.) 

[107  Pae.  423.] 

Personal  Injuries — Auiamobiles — Evidence — Withdrawal — Law 
of  the  Case — Attorneys — Argument — Misconduct — New  Trial 
Procedure. 

Trial — Inetruetioufl — ^Law  of  the  Case. 

1.  After  the  court  has  given  its  instructions  to  the  jury,  the^  con- 
stitute the  law  of  the  case,  whether  right  or  wrong,  and  are  binding 
upon  court  and  jury  until  changed  or  modified. 

flame  —  Evidenee  —  Withdrawal  —  Instructions  —  Attorney  —  Argument  — 
Misconduct — New  Trial. 

2.  Where,  in  an  action  against  an  automobile  owner  for  injuries 
resulting  from  a  runaway  alleged  to  have  been  caused  by  plaintiff's 
horse  becoming  frightened,  the  court  in  its  charge  had  withdrawn  from 
the  jury's  consideration  all  evidence  tending  to  show  that  the  animal 
was  unsafe  and  dangerous  in  that  it  would  become  frightened  at  the 
sight  of  an  automobile,  the  conduct  of  counsel  for  defendant  in  several 
times  referring,  during  the  course  of  his  ar^ment  to  the  jury,  to  the 
evidence  thus  excluded,  over  plaintiff's  objection  (which  was  overruled), 
constituted  such  irregularity  in  the  proceedings  as  prevented  plaintiff 
from  having  a  fair  trial;  hence  the  court's  action  in  granting  a  retrial 
was  correct. 

Personal  Injuries — ^Automobiles^Evidence — ^Admissibility. 

3.  Evidence  that  plaintiff's  horse  was  unsafe  and  would  become  unman- 
ageable at  the  sight  of  an  automobile,  was  competent  upon  the  issue 
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of  oontribntorj  negligenee  on  the  part  of  plaintiff  in  driving  it  upon 
streets  and  highwajs,  as  well  as  to  aid  the  jury  in  determining  whether 
the  animal  was  the  sole  eause  of  the  injuries  eomplained  of. 

New  Trial  Motion— Affidavit— Bill  of  Exception. 

4.  Under  seetion  6795,  Bevised  Codes,  a  motion  for  a  new  trial  on  the 
ground  of  irregularity  in  the  proceedinss  of  the  eourt,  jux^  or  adverse 
party,  may  be  made  either  upon  affidavit  or  bill  of  exception,  or  both. 

Appeal — New  Trial — What  not  Beviewable, 

5.  Where  the  grounds  of  a  motion  for  a  new  trial  did  not  inelude 
insufficiency  of  die  evidence  to  justify  the  verdict^  the  supreme  court 
in  reviewing  the  action  of  the  trial  court  in  granting  the  motion,  will 
not  pass  upon  the  question  whether,  under  Sie  evid^ce  as  a  whole,, 
plaintiff  can  recover  in  any  event. 

Appeal  from  Disttici  Court,  Park  County;  Frank  Henry,. 
Judge. 

Action  by  Frank  Bliss  against  J.  H.  Wolcott.  Pram  an 
order  granting  plaintiff's  motion  for  a  new  trial,  defendant 
appeals.    Affirmed. 

There  was  a  brief  in  behalf  of  Appellant  by  Messrs.  Miller  dt 
O'Connor.    Mr.  J.  F.  O'Connor  argued  the  cause  orally. 

The  trial  court  did  not  err  in  overruling  the  objection  to  the 
evidence  in  regard  to  the  character  of  the  horse  driven  by  plain- 
tiff;  it  was  admissible,  for  the  purpose  of  aiding  the  jury  in  de- 
termining whether  he  used  due  care  to  avoid  receiving  injury* 
{Indiana  Springs  Co.  v.  Brown,  165  Ind.  465,  74  N.  E.  615^ 
1  L.  R.  A.,  n.  s.,  238 ;  Huntoon  v.  Trumbull,  12  Fed.  844,  2  Mc- 
Crary,  314;  Doyle  v.  Lumber  Co.,  105  Mich.  195,  62  N.  W.  1031; 
Wright  V.  Crane,  142  Mich.  508,  106  N.  W.  71.) 

The  degree  of  care  required  of  either  the  driver  of  a  hoise 
or  the  chauffeur  of  an  automobile  is  governed  by  the  character 
of  the  agency  employed.     {Wright  v.  Crane,  supra.) 

In  the  absence  of  any  showing  that  the  jury  were  influenced 
by  the  improper  remarks  of  counsel,  they  will  not  warrant  a  new 
trial.  {Tucker  v.  Coal,  54  Wis.  539,  11  N.  W.  703;  Daniels  y. 
Weeks,  90  Mich.  190,  51  N.  W.  273;  Fogel  v.  San  Francisco 
Ry.  Co.  (Cal.),  42  Pac.  565,  46  Am.  Dig.  1055;  Eastery  v.  Gaies, 
17  Okl.  93,  87  Pac.  853;  29  Cyc.  774.) 
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An  examination  of  the  evidence  in  this  case  will  show  that 
the  jury  could  not  have  returned  any  verdict  other  than  the 
one  they  did,  had  no  argument  at  all  been  made.  This  court 
has  held  that  no  new  trial  will  be  granted  where  it  is  apparent 
that  the  result  of  another  would  probably  be  the  same.  {Leyson 
T.  Davis,  17  Mont.  220,  42  Pac.  775,  31  L.  R.  A.  429.) 

To  obtain  a  review  of  counsel's  conduct  in  his  argument  to 
the  jury,  there  must  be  an  objection  made  to  the  argument 
at  the  time,  and  an  adverse  ruling  and  an  exception  taken. 
(Fitzgerald  v.  Fitzgerald,  16  Neb.  413,  20  N.  W.  269;  Kansas 
City  v.  McDonald,  60  Kan.  481,  57  Pac.  123,  45  L.  R.  A.  429 ; 
Pike  V.  Chicago,  155  111.  656,  40  N.  E.  567 ;  Gran  v.  Houston, 
45  Neb.  813,  64  N.  W.  245;  Bradshaw  v.  State,  17  Neb.  147, 
22  N.  W.  361;  State  v.  Gay,  18  Mont.  52,  44  Pac.  411.)  Again, 
we  take  the  position  that  such  arguments,  objections,  rulings 
of  the  court  and  exceptions,  if  there  were  any,  can  only  be  re- 
viewed by  this  court  by  being  incorporated  in  a  biU  of  excep- 
tions, properly  certified  to  by  the  trial  judge.  {Littrell  v.  Wil- 
cox, 11  Mont.  82,  27  Pac.  394 ;  Bradshaw  v.  State,  and  Oran  v. 
Houston,  supra.) 

Mr.  Frank  Arnold  submitted  a  brief  in  behalf  of  Respondent^ 
and  argued  the  cause  orally. 

The  determination  of  the  court  as  to  whether  a  new  trial 
should  be  granted  on  the  ground  of  misconduct  of  counsel  is  a 
matter  for  the  sound  discretion  of  the  court,  and  it  will  not  be 
disturbed  except  for  clear  abuse  of  discretion.  (Denver  City 
Tram.  Co.  v.  Nicholas,  35  Colo.  462,  84  Pac.  813 ;  Jung  v.  Theo. 
Hamm  Brewing  Co.,  95  Minn.  367,  104  N.  W.  233 ;  King  v.  C. 
M.  &  St.  P.  By.  Co.,  138  Iowa,  625,  116  N.  W.  719;  Vogt  v. 
Baldwin,  20  Mont.  322,  51  Pac.  157.) 

The  discussion  by  counsel  of  matters  not  in  evidence  specifi- 
cally withdrawn  from  the  jury  was  such  misconduct  as  entitled 
the  plaintiff  to  a  new  trial.  (McDonald  v.  People,  9  Am.  St. 
Rep.  559,  note ;  Boydan  v.  Haberstumpf,  129  Mich.  137,  88  N.  W. 
386  i  Jones  v.  United  States  Mutual  Accident  Assn.,  92  Iowa, 
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652,  61  N.  W.  485 ;  Brown  Land  Co.  v.  Lehman,  134  Iowa,  712, 
112  N.  W.  185,  12  L.  R.  A.,  n.  s.,  88 ;  Cook  v.  Doud,  14  Ck)lo. 
483,  23  Pac.  906,  907 ;  Steliemeier  v.  Barrett,  115  Mo.  App.  323, 
91  S.  W.  56;  Chicago  City  Ry.  Co,  v.  Gregory,  221  III.  591,  77 
N.  E.  1112,  6  Am.  &  Eng.  Ann.  Cas.  220;  State  v.  Outekunst,  24 
Kan.  254.) 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

This  action  was  brought  by  plaintiflE  to  recover  damages  for 
injuries  to  himself  and  his  horse,  alleged  to  have  been  caused 
by  the  negligence  of  the  defendant  in  driving  his  automobile 
along  one  of  the  streets  in  the  city  of  Livingston,  whereby  the 
horae  became  frightened  and  unmanageable  and  ran  away.  The 
complaint  contains  two  counts:  The  first  alleges  negligence  on 
the  part  of  the  defendant  in  running  and  controlling  the  ma- 
chine, by  reason  of  which  the  injuries  were  caused;  the  second 
alleges  a  violation  of  the  statute  by  defendant,  in  that  he  failed 
seasonably  to  turn  to  the  right,  upon  approaching  plaintiff,  and 
thereby  caused  his  horse  to  become  unmanageable  and  run  away. 
The  answer  puts  in  issue  all  the  material  allegations  of  the  com- 
plaint. It  alleges  as  affirmative  defenses:  (1)  That  the  injuries 
complained  of  were  due  entirely  to  the  negligence  of  plaintiff, 
and  the  dangerous  and  unsafe  character  of  his  horse;  and  (2) 
that  plaintiff,  knowing  the  unsafe  and  dangerous  character  of 
the  horse,  assumed  all  risk  incident  to  driving  it  upon  the  streets 
or  highways.  Upon  these  allegations  there  was  issue  by  reply. 
At  the  trial  the  matters  alleged  affirmatively  in  the  answer  were 
assumed  by  the  court  and  counsel  to  present  the  issue  of  con> 
tributory  negligence,  and  the  case  was  submitted  to  the  jury 
under  instructions  upon  this  issue.  The  defendant  had  verdict 
and  judgment.  The  court  having  made  an  order  granting  plain- 
tiff a  new  trial,  the  defendant  appealed.  The  motion  was  made 
upon  several  of  the  statutory  grounds.  We  find  no  justification 
for  the  order  on  any  of  the  grounds  assigned,  save  the  first,  to- 
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wit,  irregularity  in  the  conduct  of  counsel  for  defendant,  where- 
by plaintiff  was  prevented  from  having  a  fair  trial. 

The  charge  of  irregularity  is  predicated  upon  the  conduct  of 
counsel  during  argument  to  the  jury.  Upon  the  issue  of  con^ 
tributory  negligence,  the  defendant  had  adduced  evidence  which 
tended  to  show  that  the  horse  driven  by  plaintiff  was  unsafe  and 
dangerous,  in  that  it  would  become  frightened  and  unmanage- 
able at  the  sight  of  an  automobile,  and,  if  approaching  it,  would 
turn  and  run,  whether  the  machine  made  noise  or  not.  Some 
of  his  evidence  was  admitted  over  objection,  which  went  to  the 
order  and  form  in  which  it  was  introduced,  but  not  to  its  rele- 
vancy or  materiality.  When  the  court  came  to  instruct  the 
jury,  however,  all  of  this  character  of  evidence  was  withdrawn 
from  their  consideration;  the  court  charging  them  that,  though 
they  should  conclude  from  the  evidence  that  the  horse  was  unsafe 
and  would  run  away  without  apparent  cause,  the  driving  of  it 
by  plaintiff  upon  the  streets  and  public  highways  was  not  an  act 
of  negligence,  for  the  reason  that  this  was  not  a  breach  of  duty 
that  he  owed  to  the  defendant,  and  that  the  evidence  on  this 
subject  must,  therefore,  not  be  considered  by  them  in  arriving 
at  a  verdict.  After  the  submission  of  these  instructions  and  dur- 
ing his  address  to  the  jury,  one  of  counsel  for  the  defendant 
several  times  referred  to  the  character  of  the  horse  as  shown 
by  this  evidence,  and  commented  upon  it  as  furnishing  a  reason 
why  the  plaintiff  should  not  recover.  Counsel  for  plaintiff  in- 
terrupted him,  objected  to  his  reference  to  the  evidence,  and 
asked  that  the  court  instruct  the  jury  to  disregard  his  remarks. 
The  court  overruled  the  objection  and  directed  counsel  to  pro- 
ceed, saying  that  he  was  within  his  rights.  In  view  of  the  in- 
structions already  given  to  the  jury,  the  remarks  of  counsel 

■ 

were  entirely  out  of  place.  The  court  should  have  instructed 
the  jury  as  requested,  and  directed  counsel  to  refrain  from 
further  comment. 

The  instructions  already  given  to  the  jury,  whether  right  or 
wrong,  were  the  law  of  the  case.  {Murray  v.  Heime,  17  Mont. 
353,  42  Pac.  1057,  43  Pac.  714 ;  State  v.  Dickinson,  21  Mont.  595^ 
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55  Pac.  539 ;  King  v.  Lincoln,  26  Mont.  157,  66  P4ic.  836 ;  Mc- 
Allister V.  Bocky  Fork  Coal  Co.,  31  Mont.  359,  78  Pac.  595.) 
They  directed  the  jury  that,  in  finding  their  verdict  upon  the 
issue  of  contributory  negligence,  they  should  not  consider  the 
•evidence  in  question  at  all.  The  law,  thus  formally  declared  by 
the  court  as  the  rule  by  which  the  jury  m\ist  be  guided,  was 
for  the  time  being,  and  until  changed  or  modified,  binding  both 
upon  the  court  and  the  jury.  It  was  also  the  rule  by  which  the 
argument  of  counsel  should  have  been  controlled.  In  permit- 
ting counsel  for  defendant  to  pursue  the  course  he  did,  by  over- 
ruling the  objection  of  counsel  for  plaintiff,  the  court  virtually 
told  the  jury  that  the  evidence  was  before  them  for  considera- 
tion and  that  they  should  consider  it.  Doubtless,  they  did  so. 
We  think  the  evidence  was  competent,  not  only  upon  the  issue 
of  contributory  negligence,  but  also  to  aid  the  jury  in  deter- 
mining whether  the  horse  was  the  sole  cause  of  plaintiff's  in- 
juries. Clearly,  if  the  disposition  of  the  horse  was  such  as  is 
disclosed  by  the  testimony  of  some  of  the  witnesses,  it  was  proper 
for  the  jury  to  consider  this  fact,  together  with  all  the  other 
testimony,  in  order  to  arrive  at  the  cause  of  the  runaway  and 
the  accident,  and  to  determine  whether  the  plaintiff  caused,  or 
proximately  contributed  to,  his  own  injury.  (Hunioon  v.  Trum- 
bull (0.  C),  12  Fed.  844,  2  McCrary,  314;  Fletcher  v.  Dixon, 
107  Md.  420,  68  Atl.  875  j  Wright  v.  Crme,  142  Mich.  508,  106 
N.  W.  71.) 

It  does  not  alter  the  case  that  the  action  of  the  court  in  with- 
drawing the  evidence  from  the  jury  was  favorable  to  the  plain- 
tiff. A  party  is  entitled  to  have  a  trial  upon  the  evidence 
properly  in  the  case ;  and  while  it  is  true,  as  counsel  for  defend- 
ant argue,  that  if  the  court  had  persisted  in  sending  the  case  to 
the  jury  upon  the  theory  upon  which  the  instructions  were 
formulated,  the  plaintiff  would  have  had  no  cause  of  com- 
plaint, yet,  in  overruling  the  objection  of  counsel  for  plaintiff 
and  permitting  opposing  counsel  to  call  the  attention  of  the 
jury  to  the  excluded  evidence,  as  furnishing  a  reason  why  plain- 
tiff should  not  recover,  it  allowed  the  jury  to  consider  evidence 
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not  before  them.  The  behavior  of  counsel  was  indefensible. 
The  court  should  not  have  permitted  it.  The  motion  for  a  new 
trial  was  properly  granted. 

It  is  argued  by  counsel  for  defendant  that  the  order  granting 
the  new  trial  was  improvidently  made,  because  the  facts  show- 
ing misconduct  of  counsel  were  brought  into  the  record  by 
afiSdavit,  instead  of  by  bill  of  exceptions.  There  is  no  merit  in 
this  contention.  Prior  to  the  passage  and  approval  of  the  Act 
of  1907  (Laws  10th  Session,  Chapter  41;  Revised  Codes,  sec. 
6795),  a  motion  for  a  new  trial  upon  the  ground  of  the  irregu- 
larity complained  of  here  (Revised  Codes,  sec.  6791;  Code  Civ. 
Proc.  1895,  sec.  1171),  could  be  made  only  upon  affidavit. 
(Code  Civ.  Proc  1895,  sec.  1172;  Coleman  v.  Perry,  28  Mont. 
1,  72  Pac.  42 ;  Tague  v.  John  Caplice  Co,,  28  Mont.  51,  72  Pac. 
297;  King  v.  Pony  Gold  Min.  Co.,  28  Mont.  74,  72  Pac.  309.) 
Under  the  present  Code  it  can  be  made  either  upon  affidavit, 
or  upon  bill  of  exceptions  or  both.     (Revised  Codes,  sec.  6795.) 

It  is  also  argued  by  counsel  for  defendant  that,  taking  the 
evidence  as  a  whole,  it  is  manifest  that  plaintiff  cannot  recover 
in  any  event,  and  hence  that  the  order  granting  him  a  new  trial 
was  improvidently  made.  This  argument  proceeds  upon  the 
assumption  that  the  evidence  adduced  by  the  defendant  so 
clearly  and  satisfactorily  supports  the  conclusion  that  he  was 
not  guilty  of  any  negligenee  that  the  plaintiff  ought  not  to  re- 
cover. We  are  not  permitted  to  determine  the  merits  of  this 
contention.  The  grounds  of  the  motion  enumerated  in  the  notice 
of  intention  to  move  for  a  new  trial  do  not  include  tke  insuffi- 
ciency of  the  evidence  to  justify  the  verdict.  Hence,  the  court 
made  no  ruling  thereon  which  is  before  this  court  for  review. 

No  point  is  made  that  the  defense  of  contributory  negligence 
is  not  properly  pleaded.  We  Venture  the  remark,  however,  that 
the  answer  is  wholly  insufficient  in  this  respects  (Birsch  v. 
Citizens'  Electric  Co.,  36  Mont.  574,  93  Pac.  940.) 

The  order  is  affirmed. 

Affirmed, 

Mb.  Justice  Smith  and  Mb.  Justigb  Hollowat  concur. 

Hont.,  VoL  40—38 
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PALMER,  Respondent,  v.  CITY  OP  HELENA  et  al..  Ap- 
pellants. 

(No.  2,822.) 
(Submitted  February  14,  1910.    Decided  Febniarj  24, 1910.) 

[107  Pac.  512.] 

Municipal   Corporations — Indebtedness — Constitutional  Limita- 
tion— Power  to  Erect  Light  Plant — Surplus  Revenues. 

1.  A  city  whieh  is  indebted  beyond  the  constitutional  limitation  may 
not  use  its  surplus  revenues,  no  matter  from  what  source  derived,  to 
acquire  an  electric  light  plant  to  supply  itself  and  its  inhabitants  with 
light,  where  a  company,  operating  both  gas  and  electric  Hght  systems,, 
under  a  franchise  from  the  city,  luis  ample  facilities  to  meet  all  require- 
ments.  An  expenditure  of  this  character  does  not  fall  within  the 
definition  of  "reasonable  and  necessary  current  expenses"  which  a  city, 
laboring  under  such  disability,  has  power  to  incur  under  sections  3287, 
3288,  Bevised  Codes. 

Appeal  from  District  Court,  Lewis  and  Clark  County;  /• 
Miller  Smith,  Judge. 

Action  by  H.  B.  Palmer  against  the  city  of  Helena  and  others. 
From  an  order  directing  issuance  of  an  injunction  as  prayed 
for  by  plaintiff)  defendants  appeal.    A£Srmed. 

Mr.  Edward  Horsky  submitted  a  brief  in  behalf  of  Appel- 
lants, and  argued  the  cause  orally. 

A  city's  right  to  provide  itself  with  light  is  expressly  con- 
ferred by  subdivisions  5  and  7,  section  3259,  Bevised  Codes. 
The  city  may  execute  that  power  either  by  contract  {Daven- 
port Gas  Co.  V.  Davenport,  124  Iowa,  22,  98  N.  W.  892;  City 
of  Newport  v.  Newport  Light  Co,,  89  Ky.  454,  12  S.  W.  1040; 
Newport  v.  Newport  Light  Co.,  84  Ky.  166;  Oakley  v.  Atlantic 
City,  63  N.  J.  L.  127,  44  Atl.  651 ;  Hendrickson  v.  New  York, 
160  N.  Y.  144,  54  N.  E.  680),  or  by  the  construction  of  a  plant. 
{State  V.  Hiawatha,  53  Kan.  477,  36  Pac.  1119;  Fawcett  v.  Mt, 
Airy,  134  N.  C.  125,  101  Am.  St.  Rep.  825,  45  S.  E.  1029,  63 
L.  R.  A.  870  (overruling  Mayo  v,  Washington,  122  N.  C.  6,. 
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29  S.  E.  343,  40  L.  R.  A.  163) ;  Jacksonville  Light  Co,  v.  City, 
36  Fla.  229,  51  Am.  St.  Rep.  24,  18  South.  677,  30  L.  R.  A.  540.) 

Thus  far  the  city  has  been  doing  so  by  monthly  rentals.  It 
now  proposes  to  do  so  by  the  construction  of  its  own  plant. 
It  has  the  surplus  cash  with  which  to  do  it,  has  the  express 
power  to  pay  out  such  cash,  will  not  create  any  indebtedness,  and 
has  provided  for  the  interest,  sinking  funds  on  all  its  bonds,  and 
all  other  current  expenses.  Electric  light  is  a  corporate  neces- 
sity and  also,  it  is  a  ''current''  necessity,  both  literally  and 
figuratively  speaking.  The  thing  itself  being  a  current  ex- 
pense, the  means  by  which  it  is  supplied  comes  within  the 
same  rule.  It  is  simply  a  question  of  degree.  (City  of  Craw- 
fordsvUle  v.  Braden,  130  Ind.  149,  30  Am.  St.  Rep.  214,  28 
N,  E.  849,  14  L.  R.  A.  268 ;  Fawcet  v.  Town  of  Mt.  Airy,  134 
N.  C.  125,  101  Am.  St.  Rep.  825,  45  S.  E.  1029,  63  L.  R.  A. 
870;  Commissioners  v.  Webb,  148  N.  C.  120,  61  S.  E.  670; 
Town  of  Hendersonville  v.  Jordan,  150  N.  C.  35,  63  S.  E.  167 ; 
see,  also,  Brashear  v.  Madison,  142  Ind.  685,  36  N.  E.  252,  42 
N.  E.  349,  33  L.  R.  A.  474;  Gladwin  v.  Ames,  30  Wash.  608, 
71  Pae.  189 ;  McMaster  v.  Waynesboro,  122  Qa.  231,  50  S.  E. 
122;  City  of  Detroit  v.  Wayne  etc,  79  Mich.  384,  44  N.  W.  622.) 

To  provide  a  city  with  light  being  a  current  expense,  the 
question  of  whether  it  is  reasonable  or  wise  or  necessary,  in 
order  to  provide  itself  with  light,  to  install  its  own  plant, 
is  for  the  counsel  to  determine.  For  the  court  to  attempt  to 
say  how  the  city  shall  provide  itself  with  light  is  but  the  inva- 
sion, if  not  the  usurpation,  of  the  council's  discretion.  {East 
St.  Louis  V.  Zebley,  110  U.  S.  321,  4  Sup.  Ct.  21,  28  L.  Ed.  162 ; 
White  V.  Mayor,  119  Ala.  476,  23  South.  999;  Overall  v.  City 
of  Madisonville,  125  Ky.  684,  102  S.  W.  278,  12  L.  R.  A.,  n.  s., 
433;  Clay  County  v.  United  States,  115  U.  S.  618,  6  Sup.  Ct. 
119,  29  L.  Ed.  482;  Brashear  v.  Madison,  supra.) 

The  city  may  legally  supply  private  consumers  with  light, 
as  implied  power  under  the  express  powers  conferred  in  refer- 
ence to  lighting;  and  some  cases  even  hold  that  in  the  absence 
of  such  express  powers  as  are  conferred  upon  Montana  cities. 
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a  municipality  has  the  inherent,  implied  power  to  supply  both 
municipal  and  domestic  consumers.  (Ellinwood  y.  City  of 
Reedsburgh,  91  Wis.  131,  64  N.  W.  885;  City  of  Craw  fords- 
viUe  V.  Braden,  130  Ind.  149,  30  Am.  St.  Rep.  214,  28  N.  E. 
849,  852, 14  L.  R.  A.  268 ;  Overall  v.  City  of  MadisonviUe,  supra; 
Jacksonville  Light  Co,  v.  City,  36  Fla.  229,  51  Am.  St  Rep.  24, 
18  South.  677,  30  L,  R.  A.  540.) 

Mr.  Wm.  Wallace,  Jr.,  and  Mr.  R.  F.  Gaines,  filed  a  brief 
in  behalf  of  Respondent.    Mr.  Wallace  argued  the  cause  orally. 

The  case  of  Helena  Waterworks  v.  City  of  Helena,  31  Mont. 
243,  78  Pac.  220,  is  decisive  of  this  action.  The  city  lacks  the 
power  to  build  the  electric  lighting  plant. 

Subdivisions  5  and  7  of  section  2359,  Revised  Codes,  are 
claimed  by  appellant  to  confer  the  needed  power  to  act  here. 
They  are  found  in  a  section  containing  eighty-two  subdivi- 
aions,  listing  various  powers  possessed  by  city  councils,  but  the 
councils  referred  to  are  of  those  cities  still  possessing  their 
functions  unimpaired,  not  of  cities  that,  like  Helena,  are  emascu- 
lated by  excess  of  debt.    Before  the  enactment  of  the  relief  meas- 
ure (Revised  Codes,  sees.  3287,  3288),  the  city  had  no  right  to  use 
its  cash  for  any  purpose  save  to  reduce  or  pay  its  debt ;  after  its 
enactment  it  could  use  it  only  for  the  purposes  indicated  in  Helena 
etc.  Co.  V.  City  of  Helena,  31  Mont.  243,  78  Pac.  220.     Of  course, 
it  cannot  use  its  power  to  tax  to  raise  cash  for  purposes  for  which 
it  cannot  pay  out  the  cash.    Unless  the  building  of  a  light  plant 
is  a  current  expense,  it  cannot  use  any  cash  therefor,  however 
acquired,  nor  can  it  raise  cash  by  taxation  therefor.    The  evi- 
dence in  the  record  shows  the  permanent  character  of  an  invest- 
ment in  an  electric  lighting  plant,  and  that  it  can  in  no  wise 
be  distinguished  from  a  water  plant  in  this  regard,  and  the 
decision  in  31  Mont.  243,  78  Pac.  220,  supra,  declares  that  the 
latter  cannot  be  a  current  expense.    There  is  no  distinction  be- 
tween an  electric  light  and  a  water  plant  before  the  law.     (See 
Mayo  V.  Washington,  122  N.  C.  5,  29  S.  E.  343,  40  L.  R.  A. 
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165 ;  Fawcett  v.  Mount  Airy,  134  N.  C.  125,  101  Am.  St.  Hep. 
825,  45  S.  B.  1029,  63  L.  R.  A.  870.)  If  there  be  any  distinc- 
tion,  the  waterworks  would  seem  to  present  the  more  favorable 
case  for  claim  of  power,  rather  than  a  lighting  plant.  (See 
Posey  V.  North  Birmingham,  154  Ala.  511,  45  South.  663, 
15  L.  R.  A.,  n.  s.,  714.) 

But  counsel  say  that  electric  light  being  a  corporate  neces- 
sity, the  means  by  which  it  is  supplied  come  within  the  same 
rule,  and  that  it  is  merely  a  question  of  degree.  That  a  statute 
conferring  a  power  involves  various  degrees  is  not  an  objection 
to  th«  power  or  its  exercise;  but  to  hold  that,  because  various 
degrees  of  power  are  bestowed  by  one  section,  all  of  the  degrees 
are  necessarily  in  the  nature  of  current  expenditures,  is  illogical 
and  unreasonable.  Undoubtedly  in  settling  the  annual  lighting 
charges  which  the  city  now  pays,  it  is  acting  under  subdivisions 
5  and  7,  section  2359,  but  they  are  not  violating  the  implied  pro- 
viso limiting  their  authority  to  current  expense.  (Windsor 
V.  City  of  Des  Moines,  110  Iowa,  175,  80  Am.  St.  Rep.  280,  81 
N.  W.  476;  State  v.  County  of  Marion,  21  Kan.  317  (419).) 
The  term  "current  expenses'*  does  not  mean  the  erection  of 
buildings,  etc.  (see  Sheldon  v.  Purdy,  17  Wash.  135,  49  Pae. 
228),  but  has  been  said  to  mean  the  same  as  ''running  ex- 
penses."    (State  V.  Board,  68  N.  J.  L.  496,  53  Atl.  236.) 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion 
of  the  court. 

This  action  was  brought  by  plaintiff,  a  taxpayer  of  the  city 
of  Helena,  to  enjoin  the  city,  its  mayor  and  council,  from  pro- 
ceeding to  construct  an  electric  light  plant,  to  be  paid  for  and 
owned  by  the  city,  and  from  collecting  so  much  of  a  tax  of  two 
milk  levied  upon  the  taxable  property  in  the  city  as  was  im- 
posed for  the  purpose  of  raising  funds  to  aid  in  paying  for  the 
construction  of  the  plant.  The  pleadings  and  evidence  are 
voluminous,  but  there  is  no  substantial  controversy  as  to  the 
material  facts.    The  questions  submitted  for  decision  arise  upon 
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the  following  facts,  either  admitted  in  the  pleadings  or  found 
from  the  evidence  by  the  trial  court:  The  assessed  valuation  of 
the  property  within  the  city  for  revenue  purposes  for  the  year 
1909  was  $11,200,000  The  bonded  indebtedness  then  outstand- 
ing was  and  now  is  $488,800,  greatly  in  excess  of  the  three  per 
cent  limit  permitted  by  the  state  Constitution.  These  bonds 
having  been  issued  several  years  ago,  however,  when  the  valuar 
tion  of  the  taxable  property  of  the  city  justified  the  amount  of 
indebtedness  represented  by  them,  no  question  arises  here  as  to 
their  validity,  though  no  further  indebtedness  may  be  incurred 
except  as  permitted  by  the  Constitution,  for  water  and  sewerage 
purposes.  The  city  has  never  heretofore  owned  a  light  plant 
It  and  its  inhabitants  are  at  present  being  supplied  with  light 
by  the  Helena  Light  and  Railway  Company,  a  corporation  own- 
ing and  operating  gas  and  electric  light  systems  in  the  city, 
under  a  franchise  granted  by  the  city,  and  amply  sufficient 
to  meet  all  requirements.  This  franchise  does  not  expire  for 
some  years,  and  the  rates  charged  for  public  and  private  con- 
sumption are  fixed  by  contract  with  the  city  which  expires  on 
May  1st  of  the  present  year.  The  total  levy  of  taxes  for  the 
year  1909  to  meet  the  current  expenses  of  the  city  government 
up  to  and  including  the  first  Monday  of  May,  1910,  was  ten  and 
three-fourths  mills.  Of  this  the  fraction  of  a  mill  was  a  special 
tax  authorized  by  the  statute  for  free  city  library  purposes.  Its 
validity  is  not  called  in  question.  The  proceeds  of  the  levy 
of  ten  mills,  together  with  the  income  derived  from  licenses, 
fines  and  penalties  for  violations  of  city  ordinances,  and  other 
miscellaneous  sources  of  revenue  amounted  approximately  to 
$150,000,  and  were  more  than  sufficient  to  meet  current  ex- 
penses, including  the  interest  on  the  bonded  indebtedness  and 
such  sinking  fund  as  was  required  to  be  provided  under  existing 
provisions  of  law.  These  expenses  would  require  a  gross  outlay 
of  about  $122,500.  Included  in  the  ten-mill  rate  were  two  mills 
levied  for  lighting  purposes.  Theretofore  only  one  mill  had  been 
levied  for  this  purpose.  The  increase  of  one  mill  was  made 
in  order  to  raise  money  to  be  used,  together  with  the  surplus 


40  Mont.]         Palmeb  v.  City  of  Helena  et  al.  503 

funds  in  the  city  treasury,  for  installing  the  electric  light  plant, 
the  purpose  of  which  was  to  light  the  streets  and  buildings 
belonging  to  the  city,  and,  if  the  city  council  should  bo  decide, 
to  supply  the  inhabitants  of  the  city  with  light.  On  September 
fi,  1909,  there  was  in  the  treasury  of  the  city,  in  the  fund  desig- 
nated in  the  ordinances  as  the  general  fund,  a  surplus  of  from 
^0,000  to  $50,000.  There  is  some  controversy  as  to  the  sources 
from  which  this  was  derived,  but  for  present  purposes  it  may 
be  assumed,  as  is  claimed  by  the  defendants,  that  it  was  ac- 
cumulated from  balances  left  over  from  year  to  year,  of  funds 
derived  from  sources  other  than  taxes  on  property.  On  that 
date  the  mayor  reconunended  to  the  council  in  writing  that  $25,- 
000  of  this  surplus  be  transferred  to  a  fund  to  be  known  as 
the  electric  light  plant  fund  and  to  be  used  for  equipping  an 
electric  light  plant.  This  recommendation  was  adopted  by  the 
council,  and  thereafter,  in  making  the  usual  levy  of  taxes  for 
current  expenses,  the  levy  for  lighting  purposes  was  increased 
from  one  to  two  mills.  Thereupon  the  mayor  and  council  pro- 
ceeded to  call  for  sealed  bids  as  a  preliminary  step  for  letting 
contracts  for  the  purchase  of  materials,  apparatus  and  ma- 
chinery to  be  used  in  the  installation  of  the  lighting  plant, 
and  to  that  end  caused  to  be  inserted  in  one  of  the  newspapers 
published  in  the  city  an  advertisement  calling  for  bids.  The 
council  failed  to  designate  by  ordinance  or  resolution  the  time 
for  which  the  advertisement  should  be  published.  The  time 
fixed  therein  for  the  consideration  of  such  bids  as  might  be 
made  was  October  18,  1909.  The  intention  was  to  let  contracts 
for  the  purchase  of  the  materials  required  and  to  proceed  at  once 
to  the  installation  of  the  plant.  By  the  terms  of  the  advertise- 
ment, the  materials  were  to  be  paid  for  in  cash.  After  a  hear- 
ing the  district  court  made  an  order  directing  the  injunction  to 
issued  as  prayed.    The  appeal  is  from  the  order. 

Counsel  have  discussed  in  their  brief  some  questions  which 
have  to  do  with  the  regularity  of  the  proceedings  touching  the 
advertisment  for  bids  for  the  supply  of  material,  machinery, 
etc.,  and  the  availability  of  the  surplus  in  the  general  fund 
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for  the  purpose  to  which  it  is  sought  to  devote  it,  the  last 
arising  out  of  the  controversy  as  to  the  sources  from  which 
it  was  derived.  The  conclusion  at  which  we  have  arrived,  upon 
the  fundamental  question  involved,  renders  it  unnecessary  to 
consider  them.  It  is  not  a  question  of  moment  whether  the 
proposed  expenditure  is  to  be  made  out  of  moneys  properly 
in  the  general  fund,  and  therefore  available  for  any  public 
purpose  to  which  the  city  government  may  choose  to  devote 
them,  or  whether  they  are  such  as  under  the  law  and  the  ordi- 
nances  applicable  must  be  devoted  exclusively  to  some  other 
definite  purpose.  The  ultimate  question  is:  May  a  city,  in> 
debted  beyond  the  limit  prescribed  by  the  Constitution  (section 
6,  Article  XIII),  use  its  revenues,  derived  from  any  source,  to 
acquire  an  electric  light  plant  to  supply  itself  and  its  inhabi- 
tants with  light  while  it  has  at  hand  an  available  source  of 
supply,  which  has  heretofore  been,  and  now  is,  sufScient  to  meet 
all  requirements  1  This  question  was  answered  by  this  court 
in  the  negative,  in  its  decision  in  Helena  WtUerwarks  Co.  v.  City 
of  Helena,  31  Mont.  243,  78  Pac.  220.  After  further  considera- 
tion  of  the  provisions  of  the  statute  applicable,  we  see  no  reason 
why  that  decision  should  be  overruled  or  modified. 

It  was  held  in  Staie  ex  reL  Helena  Waterworks  Co.  v.  CHy  of 
Helena,  24  Mont.  521,  81  Am.  St.  Bep.  453,  63  Pac.  99,  55 
L.  B.  A.  336,  that  the  defendant  city,  in  its  embarrassed  condi- 
tion, could  not  lawfully  enter  into  a  contract  for  a  term  of  years 
with  the  plaintiff  waterworks  company,  to  supply  itself  with 
water,  because  the  result  was  the  creation  of  a  debt  within 
the  meaning  of  the  prohibition,  and  hence  that  any  amount  due 
under  such  a  contract  was  not  a  valid  claim  against  the  city. 
In  a  subsequent  decision  {Helena  Waterwork$>  Co.  v.  City  &f 
Helena,  27  Mont.  205,  70  Pac.  513),  it  was  held  that  the  city 
could  not  proceed  upon  the  **pay  as  you  go'^  plan,  because 
under  existing  provisions  of  law  (Political  Code  1895,  seetioos 
4811,  4812)  all  claims  against  it  for  services  rendered  or  ma- 
terial furnished  must  be  audited  and  allowed  as  such  before  they 
could  be  paid,  and  thus  became  debts  within  the  meaning  of 
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the  prohibition.  Under  these  conditions  the  city  was  shorn  of 
its  power  to  exist  as  a  municipality.  It  could  not  conduct  its 
government  without  incurring  debts.  This  it  could  not  law- 
fully do,  because  it  was  prohibited  from  doing  so  by  the  Con- 
stitution; and  it  could  not  proceed  upon  the  ''pay  as  you  go" 
plan,  because  not  permitted  to  pay  cash  for  services  rendered 
or  materials  furnished,  under  the  mandatory  provisions  of  the 
statute  supra.  In  order  that  cities  laboring  under  such  dis- 
abilities might  nevertheless  be  able  to  live  and  continue  their 
governmental  functions  until  the  time  should  arrive  at  which, 
by  economy  and  thrift,  they  might  be  restored  to  their  status 
under  the  general  laws,  the  legislative  assembly  amended  sec- 
tions 4811  and  4812  of  the  Political  Code,  iupra  (Session  Laws 
1903,  Chapter  30;  Revised  Codes,  sees.  3287,  3288)  so  as  to 
permit  them  to  conduct  their  affairs  upon  a  cash  basis  and  pay 
reasonable  and  necessary  current  expenses  out  of  current  rev- 
enues, or  in  cash  in  advance,  upon  requiring  indemnity  in  the 
form  of  a  cash  deposit,  to  be  held  by  the  treasurer;  provided, 
however,  that  sufficient  funds  had  fint  been  set  apart  for  the 
payment  of  interest  falling  due  from  time  to  time  upon  valid 
and  outstanding  bonded  indebtedness,  and  any  sinking  fund 
therein  provided  for.  They  were  also  authorized  to  pay  in  the 
usual  way  all  valid  claims  against  funds  raised  by  taxes  spe- 
cially authorized  by  law  for  the  payment  of  such  claims.  The 
history,  purpose  and  effect  of  this  legislation  is  stated  in  detail 
in  the  opinion  in  Helena  Waterworks  Co.  v.  City  of  Helenay 
31  Mont.  243,  78  Pac.  220,  supra.  The  discussion  need  not 
be  repeated  here.  The  question  involved  was  whether  the  city,, 
enabled  to  exist  and  conduct  its  business  affairs  only  by  reason 
of  the  legislation  referred  to,  was  authorized  to  purchase  pipe 
and  material  to  be  used  in  installing  a  water  plant  out  of  its 
current  revenues  under  the  head  of  necessary  current  expenses 
while  it  could  secure  an  adequate  supply  from  the  waterworks 
company.  Mr.  Justice  HoUoway,  speaking  for  the  court,  said: 
**  Section  4800,  Political  Ci)de  [Revised  Codes,  sec.  3259], 
specifies  the  items  of  expense  which  a  city  that  has  not  reached 
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ihe  constitutional  limit  of  indebtedness  may  incur.  The  list 
of  items  is  a  long  one,  and  evidently  was  meant  to  include 
every  species  of  expense  necessary  to  the  existence,  well-being, 
and  prosperity  of  such  municipality.  If  the  legislature,  in 
amending  sections  4811  and  4812,  above,  had  intended  to  extend 
to  municipalities  laboring  under  the  disability  surrounding  the 
city  of  Helena  by  reason  of  its  having  reached  the  constitu- 
tional limit  of  indebtedness,  authority  to  incur  any  or  all 
•of  those  items  of  expense  enumerated  in  section  4800,  terms 
sufficiently  broad  to  indicate  such  purpose  would  doubtless 
have  been  employed.  But,  on  the  contrary,  the  legislative  as- 
43embly  made  use  of  qualifying  terms,  which  seem  to  indicate  a 
purpose  to  limit  the  items  to  such  only  as  are  actually  neces- 
sary to  corporate  existence.  The  terms  used  are  'reasonable  and 
necessary  current  expenses.'  " 

It  was  then  pointed  out  that  under  the  amended  sections, 
applicable  exclusively  to  conditions  had  in  mind  by  the  legis- 
lature, the  authority  of  the  city  extended  no  further  than  to 
make  expenditures  both  reasonable  and  necessary  for  the  cor- 
porate existence  of  the  city,  and  that  the  proposed  expenditure, 
though  entirely  praiseworthy,  did  not,  under  existing  circum- 
stances, fall  within  the  meaning  of  the  expression  '' reasonable 
and  necessary  current  expenses,"  as  employed  in  the  statute. 
The  concluding  portion  of  the  opinion  is  as  follows:  ''If  a  city 
has  so  wisely  administered  its  financial  affairs  that  it  has  not 
reached  the  constitutional  limit  of  indebtedness,  every  expendi- 
ture of  public  money  made  by  it  must  be  made  under  the  very 
eyes  of  its  inhabitants,  any  one  of  whom  is  afforded  an  oppor- 
tunity to  inspect  the  items  of  the  proposed  expenditure  and 
register  his  objection  to  such  as  may  appear  to  him  unwise  or 
unnecessary;  for  in  such  case  every  item  of  proposed  expend!* 
ture  must  be  incorporated  in  an  itemized  bill,  duly  verified, 
filed  with  the  city  council,  audited  and  allowed  before  payment 
can  be  ordered.  But  the  city  which  has  reached  the  limit  of 
indebtedness  may  proceed  to  pay  for  its  reasonable,  necessary 
•current  expenses  without  any  bills  for  the  same  ever  having 
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been  made  out,  and  with  no  opportunity  whatever  for  interested 
taxpayers  to  inquire  into  or  contest  the  allowance  of  any  items 
of  such  expense.  The  city  which  has  been  so  unfortunate  as 
to  reach  the  constitutional  limit  of  indebtedness  must  be  content 
thereafter,  while  such  disability  exists,  to  maintain  corporate 
existence,  leaving  any  and  all  improvements  not  necessary  to 
such  existence  for  future  efforts,  when,  by  its  forced  economy, 
the  city  may  so  far  reduce  its  indebtedness  as  to  be  able  to  takp 
its  place  among  other  cities  of  the  state  which  do  not  labor 
under  this  disability.  The  legislature,  in  its  wisdom,  made  pro- 
vision for  such  continued  existence,  but  employed  terms  in  so 
doing,  such  as  seem  to  indicate  a  legislative  purpose  to  limit 
expenditure  of  public  money  to  those  items  of  expense  only 
which  may  properly  be  designated  as  living  expenses." 

We  see  no  distinction  between  expenditures  for  the  purpose 
of  installing  a  water  plant,  and  an  outlay  to  install  an  electric 
light  plant.  The  question  is  not  whether  a  city  may,  under  the 
power  conferred  by  the  general  laws,  expend  its  revenues  to 
install  such  a  permanent  improvement  as  an  elecfric  light 
plant,  but  whether  a  city,  in  the  disabled  condition  in  which 
the  city  of  Helena  is,  has  the  power,  under  the  provision  supra, 
to  expend  its  revenues  for  such  purpose.  Under  the  rule  of 
construction  applicable,  viz.,  that  a  city  has  no  power  except 
such  as  is  conferred  by  legislative  grant,  either  expressly  or  by 
necessary  implication  (1  Dillon  on  Municipal  Corporations,  4th 
ed.,  sec.  39;  Davenport  v.  Kleinschmidt,  6  Mont.  502,  13  Pac. 
249;  City  of  Helena  v.  Kent,  32  Mont.  279,  80  Pac.  258),  the 
power  to  make  the  proposed  expenditure  does  not  exist. 

This  conclusion  incidentally  disposes  of  the  additional  levy 
of  a  tax  of  one  mill,  the  proceeds  of  which  were  intended  to  be 
devoted  to  the  same  purpose.  If  it  is  not  lawful  for  the  city 
to  make  the  proposed  expenditure,  it  certainly  follows  that  it 
may  not  levy  a  tax  to  raise  money  for  that  purpose.  It  is  not 
controverted  that  the  levy  was  made  to  aid  in  installing  the 
permanent  improvement.  It  was  therefore  unauthorized.  If,  in 
fact,  as  is  contended  by  counsel  for  defendants,  the  levy  had 
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been  made  generally  to  defray  current  expenses  for  lighting 
the  city,  the  courts  would  not  undertake  to  determine  whether 
the  council  had  exercised  a  proper  judgment  and  discretion  in 
making  it.  The  record,  however,  shows  that  the  purpose  of 
it  was  to  aid  in  the  proposed  improvement. 
The  order  of  the  district  court  is  affirmed. 

Affirmed. 

Mb.  Justice  Smith  and  Mb.  Justice  Hollowat  concur. 
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*^     ^       OSTERHOLM,  Respondent,  v.  BOSTON  &  MONTANA  CON. 

C.  &  S.  MINING  CO.,  Appellant. 

(No.  2,759.) 
(Submitted  February  7,  1910.    I>ecided  February  26,  1910.) 

[107  Pae.  499.] 

Personal  Injuries — Mines — Master  and  Servant — Safety-cages — 
Statutory  Construction  —  Evidence  —  Assumption  of  Bisk  — 
Nature  of  Defense — Contributory  Negligence* 

Personal  Injuries — Evidence— Earning  Capacity. 

1.  While  testimony  as  to  the  sobriety  and  industiy  of  plaintiff  in 
a  personal  injury  action  was  incompetent  if  designed  to  refer  to 
his  eonduct  at  the  time  of  the  accident,  it  was  proper  as  bearing  upon 
his  earning  capacity,  where  the  witness  to  whom  the  question  waa 
propounded  had  testified  to  the  wages  plaintiff  was  earning  when 
he  was  injured. 

Statutory  Construction. 

2.  Where  a  statute  Is  plain,  certain  and  unambiguous,  so  that  no 
doubt  arises  from  its  own  terms  as  to  its  scope  and  meaning,  inter- 
pretation is  needless;  it  should  be  construed  according  to  the  natural 
and  most  obvious  import  of  the  language  employed,  without  resorting 
to  subtle  and  forced  construction  for  the  purpose  of  either  limiting 
or  extending  its  operation. 

Personal  Injuries — ^Mines— Safety-cage  Statute — Construction. 

3.  Section  8536,  Bevised  Codes,  requires  that  the  doors  on  cages  used 
in  mining  shafts  more  than  300  feet  in  depth,  when  not  engaged  in 
the  operation  of  "sinking,"  must  be  closed  when  lowering  or  hoisting 
**the  men."  Held,  under  the  rule  of  statutory  construction,  that  the 
plural  includes  the  singular,  that  the  word  "men"  applies  to  the  hoist- 
ing or  lowering  of  one  man,  as  well  as  to  the  men  in  a  body  when 
going  on  or  oil  shift. 
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Same. 

4.  The  term  "sinking"  tlirougli  a  yertieal  shaft,  ip  mining,  means 
excavating  downward  without  substantial  deviation  from  a  straight 
line,  extending  from  the  point  of  beginning  toward  the  center  of  the 
earth;  hence  the  provision  of  section  8536,  Revised  Codes,  that  when 
the  cages  are  used  for  sinking  only  thej  need  not  be  provided  with 
doors,  has  no  application  to  the  cutting  of  stations,  even  though  the 
latter  operation  be  a  necessary  part  of  the  process  of  sinking. 

Same — Evidence — Earning  Capacity. 

5.  After  plaintiff  had  testified  that  he  had  earned  from  $3.50  to 
$4.50  a  day  at  the  mine  in  which  he  was  injured,  and  that  he  had 
followed  contracting,  his  further  statement  that  when  contracting  he 
had  made  "$6  and  always  over  and  sometimes  under,"  was  competent 
as  bearing  upon  his  earning  capacity. 

Same — Safety-cages — Absence  of  Doors — ^Waiver. 

6.  Plaintiff,  whose  limlf  was  crushed  between  the  plate  of  a  min- 
ing shaft  and  the  cage  on  ^  which  he  was  being  hoisted,  he  having 
slipped,  with  the  result  that  his  limb  extended  through  the  opening 
which  should  have  been  safeguarded  by  a  door  as  provided  by  the 
safety-ca^e  statute  (Revised  Codes,  section  8536),  cannot  be  said  to 
have  waived  the  absence  of  the  door  by  a  request  that  it  be  re- 
moved, made  by  him  some  three  months  before  the  accident,  where, 
between  the  time  it  was  removed  and  the  date  of  the  injury,  he  had 
left  the  defendant's  service,  and  where  in  the  meantime  much  sinking 
had  been  done,  during  which  operations  there  was  no  necessity  for  a 
door. 

Same — Contributory  Negligence — What  does  not  Constitute. 

7.  Plaintiff,  while  working  in  a  mine,  was  requested  by  his  foreman 
to  go  to  a  higher  station,  and  followed  the  latter  onto  the  cage. 
Plaintiff  started  to  ring  the  bell  to  signal  the  hoist  and  found  the 
bell  rope  wet  and  the  1^11  hard  to  ring.  As  he  was  ringing  the  last 
bell,  he  slipped,  struck  his  elbow,  and  fainted.  His  leg  was  caught 
between  the  wall  plate  and  the  cage,  resulting  in  the  injuries  com- 
plained of.  Held,  that  plaintiff  was  not  guilty  of  contributory  negli- 
gence. 

Same — Excessive  Verdict. 

8.  Held,  that  a  verdict  for  the  sum  of  $7,500  to  recompense  plain- 
tiff, a  miner,  who  at  the  time  of  the  accident  was  earmng  $4.50  a 
day,  for  injuries  sustained  as  stated  in  paragraph  6  above,  was  not 
excessive,  where  his  physician  had  testified  that  it  would  probably  be 
two  years  from  the  date  of  the  trial  before  plaintiff  would  be  able 
to  go  about,  though  it  would  be  a  question  whether  he  eould  pursue 
his  vocation  that  soon. 

flame— Motion  for  Directed  Verdict — Effect. 

9.  Defendant  company  had  pleaded,  among  others,  the  defense  of 
assumption  of  risk.  Its  motion  for  a  directed  verdict,  asked  for  on 
the  ground  that  negligence  on  its  part  had  not  been  shown,  having 
been  denied,  a  like  motion  in  his  favor  was  made  by  plaintiff  and 
granted,  over  defendant's  objection  that  it  eliminated  the  question 
of  assumption  of  risk.  Instructions  covering  that  defense  were  then 
offered  by  it,  but  refused  by  the  court,  defendant  preserving  excep- 
tions to  the  rulings  of  the  court.  Held,  that  by  asking  for  a  directed 
verdict,   defendant   did   not   waive   its   right   to   have   any   contested 

Question  of  fact  remaining  in  the  case  submitted   to  the  jury   for 
etermination. 

Same— Assumption  of  Bisk — ^Nature  of  Defense. 

10.  The  defense  of  assumption  of  risk  has  for  Its  basis  the  common- 
law  principle  expressed  by  the  maxim,  "Volenti  nan  fit  injuria,**  and 
does  not  rest  in  contract  between  the  master  and  servant;  hence  that 
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defense  wm  not  abrogated  hj  section  16,  Article  XV,  of  the  Constitu- 
tion, and  sections  5052  and  5053,  Revised  Code,  which  provide  that  a 
contract  releasing  an  employer  from  liability  for  his  negligence  is 
void. 

Same — Safety  Appliances — Statutory  Provisions — ^Disobedience — ^Effect. 

11.  The  failure  of  the  defendant  company  to  equip  the  cage  upon  which 
plaintiff  was  being  hoisted  with  doors,  as  required  by  the  safety- 
cage  statute  (Revised  Codes,  section  8536),  did  not  deprive  it  of  the 
right  to  interpose  the  defense  of  assumption  of  risk  or  contributory 
negligence.  The  statute  does  not  impose  this  additional  penalty  for 
its  omission  of  duty  in  this  regard,  and  the  one  imposed  m&j  not  be 
augmented  by  implication. 

Same — Assumption  of  Risk — ^Appreciation  of  Danger — Question  for  Jury. 

12.  In  order  to  hold  plaintiff  in  a  personal  injury  action  precluded 
from  recovery  because  of  assumption  of  risk,  it  is  necessary  that  the 
testimony  should  disclose,  not  only  that  he  knew  of  the  physical  con- 
ditions surrounding  him,  but  that  he  appreciated  the  danger  there- 
from; and  if  different  men  of  fair,  sound  minds  might  draw  different 
conclusions  from  the  evidence,  the  question  must  be  submitted  to  the 
jury. 

Appeal  from  District  Court,  Silver  Bow  County;  Geo.  M. 
Bourquin,  Judge. 

Action  by  Charles  Osterholm  against  the  Boston  and  Mon- 
tana Consolidated  Copper  and  Silver  Mining  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals  from  it  and  an  order 
denying  it  a  new  trial.    Reversed  and  remanded. 

Messrs.  Forbis  &  Evans  and  Messrs.  Kremer,  Sanders  & 
Kremer  submitted  a  brief  in  behalf  of  Appellant.  Mr.  L.  0. 
Evans  ^Jid  Mr.  L.  P.  Sanders  argued  the  cause  orally. 

The  general  rule  is  that  in  an  action  of  this  character  where 
there  is  positive  testimony  as  to  what  care  and  caution  the  in- 
jured person  actually  exercised  to  prevent  or  avoid  the  injury, 
it  is  error  to  admit  testimony  in  relation  to  his  habits  as  to 
sobriety  and  carefulness.  {Illinois  Central  Ry.  Co.  v.  Borders, 
61  111.  App.  55;  Illinois  Central  Ry.  Co.  v.  PummiU,  58  111. 
App.  83;  Chicago  etc.  Ry.  Co.  v.  Anderson,  47  111.  App.  91.) 

Evidence  of  plaintiff's  habits  and  usual  conduct  as  to  a 
particular  act  is  not  admissible  on  the  question  of  contributory, 
negligence.  (Lake  Erie  etc.  v.  Morain,  140  111.  117,  29  N.  E. 
869;  Atlanta  etc.  Ry.  Co.  v.  Newton,  85  Qa.  517,  11  S.  E.  776; 
City  of  Junction  v.  Blade,  1  Kan.  App.  85,  41  Pac.  677.)     The 
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habits  of  one  injured  are  not  available  evidence  for  either  the 
plaintiff  or  defendant.  (Ouggenheim  v.  Lake  Shore  etc,  Ry.  Co., 
66  Mich.  150,  33  N.  W.  161;  HiU  v.  Snyder,  44  Mich.  318,  6  N. 
W.  674 ;  Langworthy  v.  Township  etc.,  88  Mich.  207,  50  N.  W. 
130.) 

When  a  statute  is  of  doubtful  meaning  or  ambiguous,  due 
regard  must  be  given  to  contemporaneous  construction,  and  if 
that  contention  is  generally  received  and  acquiesced  in,  it  will 
not  be  disturbed  except  for  weighty  reasons.  (6  Current  Law, 
1539 ;  State  v.  Northern  Pac.  Ry.  Co,,  95  Minn.  43,  103  N.  W. 
731.)  Where  a  statute  regulating  the  manner  of  conducting 
an  industry  is  ambiguous,  courts  will  receive  as  an  aid  to  the 
interpretation  the  construction  which  practical  persons  engaged 
in  the  industry  generally  place  upon  it.  {Himrod  Coal  Co.  v. 
Stevens,  104  111.  App.  639;  People  v.  Borda,  105  Cal.  636,  38 
Pac.  1110.)  Courts,  in  construing  or  interpreting  a  statute, 
give  nluch  weight  to  the  interpretation  put  upon  it  at  the  time  of 
its  enactment  by  those  whose  duty  it  has  been  to  construe, 
execute  and  apply  it  (26  Am.  &  Eng.  Ency.  of  Law,  2d  ed., 
633.) 

Could  the  court  deprive  the  defendant  company  of  the  de- 
fense of  assumption  of  riskt  We  submit  that  under  the  au- 
thorities it  could  not  have  done  so.  Section  8526,  Revised 
Codes,  does  not  provide  a  person  violating  the  statute  shall 
not  be  permitted  to  plead  assumption  of  risk  upon  the  part 
of  a  person  injured  through  such  violation.  We  maintain 
that  the  doctrine  of  assumption  of  risk  is  a  principle  of 
the  common  law,  and  must  be  repealed,  if  at  all,  by  the 
law-making  power,  and  that,  being*  a  principle  of  the  conmion 
law,  it  cannot  be  repealed  by  implication,  but  must  be  repealed 
by  positive  enactment.  The  doctrine  is  founded  upon  public 
policy,  and  grows  out  of  the  status  assumed  by  master  and  ser- 
vant, and  upon  the  maxim,  **  Volenti  nan  fit  injuria,"  and  does 
not  grow  out  of  a  contractual  relation.  (See  Rase  v.  Minne- 
apolis etc,  Ry.  Co.,  107  Minn.  260,  120  N.  W.  360,  21  L.  R.  A., 
n.  s.,  138  J  Denver  dt  Rio  Orande  B.  Co.  v.  Norgate,  141  Fed. 
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247,  72  C.  C.  A.  365,  6  L.  R.  A.,  n.  s.,  981;  Sutton  v.  Des 
Moines  Baker  Co.,  135  Iowa,  390, 112  N.  W.  836 ;  Spiva  v.  Osage 
Coal  Min,  Co.,  88  Mo.  68 ;  Knisley  v.  Pratt,  148  N.  Y.  372,  42 
N.  E.  986,  32  L.  R.  A.  367;  Federal  Lead  Co.  v.  Swyers,  161 
Fed.  687;  Seely  v.  Tennant,  104  Minn.  354,  116  N.  W.  648; 
Denver  &  Rio  Orande  R.  Co.  v.  Oannon,  40  Colo.  195,  90  Pac. 
853,  11  L.  R.  A.,  n.  s.,  216;  Kieman  v.  Eidlitz,  115  App.  Div. 
141,  100  N.  Y.  Supp.  732;  Andrews  v.  Chicago  etc.  Ry.  Co., 
96  Wis.  348,  71  N.  W.  372 ;  Sweeney  v.  Central  Pac.  Ry.  Co.,  57 
Cal.  19 ;  Krause  v.  Morgan,  53  Ohio  St  26,  40  N.  E.  886 ;  KUinest 
V.  Kunhardt,  160  Ma^.  230,  35  N.  E.  458 ;  Michigan  H.  &  H. 
Co.  V.  Wheeler,  141  Fed.  61,  72  C.  C.  A.  71 ;  MarshaU  v.  Nor- 
cross,  191  Mass.  568,  77  N.  E.  1151 ;  Louisville  &  N.  R.  Co.  v. 
Banks,  104  Ala.  508,  16  South.  547 ;  Martin  v.  Chicago  etc.  Ry. 
Co.,  118  Iowa,  148,  96  Am.  St.  Rep.  371,  91  N.  W.  1034,  59 
L.  R.  A.  698;  Hall  v.  West  &  Slade  MUl  Co.,  39  Wash.  447, 
81  Pac.  915.) 

Neither  has  the  defense  of  contributory  negligence  been  abro- 
gated nor  in  any  way  affected  by  the  Act.  Unless  the  statute 
afiirmatively  provides  that  this  defense  shall  not  avail  the  mas- 
ter— ^and  the  Montana  law  is  silent  altogether  upon  this  ques- 
tion— ^''it  is  clear  that  contributory  negligence  will  bar  a  plain- 
tiff's recovery  when  the  defendant  has  violated  a  statutory  ob- 
ligation, for  the  reason  that  the  defendant's  breach  is  in  such 
a  case,  not  the  proximate  cause  of  the  injury."  (1  Dresser's 
Employers'  Liability,  sec.  116,  p.  597;  see,  also,  Lake  Erie  etc. 
R.  Co.  V.  Craig,  73  Fed.  642,  19  C.  C.  A.  631 ;  Victor  Coal  Co. 
V.  Muir,  20  Colo.  320,  46  Am.  St.  Bep.  299,  38  Pac.  378,  26 
L.  B.  A.  435 ;  Anderson  v.  C.  N.  Nelson  Lumber  Co.,  67  Minn. 
79,  69  N.  W.  630;  Norfolk  etc.  Ry.  Co.  v.  Cheatwood's  Admx., 
103  Va.  356,  49  S.  E.  489 ;  Knezevich  v.  Bush  T.  Co.,  126  App. 
Div.  675,  111  N.  Y.  Supp.  255 ;  Buckner  v.  Richmond  &  D.  Ry.  Co., 
72  Miss.  873,  18  South.  449 ;  Schulte  v.  Pfaudler  Co.,  150  Mich. 
427,  113  N.  W.  1120;  Bundy  v.  Union  Iron  Works,  46  Wash. 
231,  89  Pac.  545 ;  Southern  Cotton  OH  Co.  v.  Skipper,  125  Ga. 
368,  54  S.  E.  110;  Atlantic  Coast  Line  B.  Co.  v.  Ryland,  50 
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Fla.  190,  40  South.  24;  Dumphy  v.  New  York  etc,  196  Mass. 
471,  82  N.  E.  675,  13  L.  R.  A.,  n.  s.,  1152;  Queen  v.  Dayton 
Coal  Co,,  95  Tenn.  458,  49  Am.  St.  Rep.  935,  32  S.  W.  460, 
30  L.  R.  A.  82 ;  Kilpatrick  v.  Grand  Trunk  Ry,  Co.,  72  Vt.  263, 
82  Am.  St.  Rep.  939,  47  Atl.  827;  Illinois  C.  By,  Co,  v.  Jor- 
dan,  117  Ky.  512,  78  S.  W.  426;  Smith  v.  Atchison  etc,  Ry, 
Co.,  39  Tex.  Civ.  468,  87  S.  W.  1052 ;  Klotz  v.  Power  etc.  Co., 
136  Wis.  107,  116  N.  W.  770,  17  L.  R.  A.,  n.  s.,  904 ;  Krause 
V.  Morgan,  53  Ohio  St.  26,  40  N.  E.  886 ;  Johnson  v.  Mammoth 
Vein  Coal  Co.,  88  Ark.  243,  114  S.  W.  722,  123  S.  W.  1180,  19 
L.  R.  A.,  n.  8.,  646.) 

Excluding  the  decisions  in  states  where  the  liability  statute 
expressly  takes  away  the  defense  of  contributory  negligence, 
the  overwhelming  weight  of  authority  holds  that  this  defense  is 
available  under  Acts  of  the  character  under  discussion.  The 
text-writers  uniformly  sustain  this  view.  (See  Hancock  v.  N. 
d;  W.  Ry.  Co.,  124  N.  C.  222,  32  S.  E.  679 ;  Whitcomb  v.  Standard 
Oil  Co.,  153  Ind.  513,  55  N.  E.  440;  Pittsburgh  etc.  Ry.  Co.  v. 
Collins,  163  Ind.  569,  71  N.  E.  661 ;  Millsap  v.  Beggs,  122  Mo. 
App.  1,  97  S.  W.  956 ;  Lee  v.  Sterling  Silk  Mfg.  Co.,  115  App. 
Div.  589,  101  N.  Y.  Supp.  78 ;  Pittsburgh  etc.  Ry.  Co.  v.  Light- 
heiser,  163  Ind.  247,  71  N.  E.  218;  Cleveland  etc.  v.  Vllom,  20 
Ohio  C.  C.  512;  Crawford  etc.  Co.  v.  Oose  (Ind.  App.),  82  N.  E. 
984;  Kansas  etc.  Brick  Mfg.  Co.  v.  Stark,  77  Kan.  648,  95  Pac. 
1047 ;  Cleveland  etc.  Co.  v.  Curtis,  134  111.  App.  565 ;  Cincinnati 
£tc.  Ry.  Co.  V.  Holland,  117  Tenn.  257,  96  S.  W.  758 ;  Ashman  v. 
mini,  90  Mich.  567,  51  N.  W.  645;  Christner  v.  Cumberland 
€tc.,  146  Pa.  67,  23  Atl.  221 ;  Dewey  v.  Chicago  etc.  Ry.  Co.,  31 
Iowa,  373.) 

There  was  a  brief  in  behalf  of  Respondent  by  Messrs,  Breen 
it  Hogevoll,  and  oral  argument  by  both. 

Testimony  that  the  plaintiff's  time  was  spent  in  a  useful  oc- 
cupation, and  not  squandered  in  pleasure-seeking  and  dissipa- 
tion, was    admissible    with    reference  to   proving  his   earning 

Mont.,  Vol.  40--33 
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capacity.  (Thompson  on  Negligence,  sec.  7287,  and  cases  cited.) 
Assumption  of  risk  rests  on  contract,  but  contributory  negli- 
gence rests  on  a  diflferent  principle.  Judge  Taft  says  in  the 
Narramore  Case  that  statutes  of  the  character  of  the  one  here 
involved  are  for  the  benefit  of  the  servant,  and  a  servant  is  not 
liable  for  contributory  negligence  because  he  does  that  which 
a  great  many  servants  are  willing  to  do.  So^  in  the  case  at  bar, 
*  all  the  servants  were  willing  to  work  in  this  mine  when  the  cage 
was  running  without  doors  in  violation  of  law.  If  there  was 
anything,  there  was  a  contract  to  do  it,  and  thereby  the  servant 
assumed  risk,  but  under  our  Constitution,  which  prohibits  any 
contract  excusing  the  master  for  negligence  against  servants, 
there  could  be  no  assumption  of  risk.  The  weight  of  authority 
is  against  the  contention  of  appellant  on  this  subject.  The 
latest  note  on  the  subject  is  in  13  Am.  &  Eng.  Ann.  Cas.  33. 
Another  late  decision  is  found  in  Dumphy  v.  New  York  etc.  R. 
R.  Co,,  196  Mass.  471,  82  N.  E.  675,  13  L.  R.  A.,  n.  s.,  1152; 
and  also  Denver  etc.  R.  R.  Co.  v.  Norgate,  141  Fed.  247,  72 
C.  C.  A.  365,  6  L.  R.  A.,  n.  s.,  981.  In  the  case  of  Johiison  v. 
Mammoth  Vein  Coal  Co.,  88  Ark.  243,  114  N.  W.  722,  123  S.  W. 
1180,  19  L.  R.  A.,  n.  s.,  646,  the  court  names  the  following 
states  as  holding  that  the  servant  may  assume  the  risk:  Ala- 
bama, Massachusetts,  Iowa,  Rhode  Island,  Minnesota,  New  Toik. 
Ohio  and  Wisconsin.  The  states  holding  the  contrary  are 
named  as  follows:  Illinois,  Indiana,  Louisiana,  Michigan,  Mis- 
souri, Virginia,  Washington.  Since  that  decision  the  following 
states  have  adopted  the  theory  of  Judge  Taft :  Montana,  in  the 
case  of  Monson  v.  La  France  Copper  Co.,  39  Mont.  50,  101  Pac. 
245 ;  the  circuit  court  of  appeals,  United  States  circuit,  in  Cali- 
fornia, in  the  case  of  Welsh  v.  Barber  Asphalt  Pavi^ig  Co.,  167 
Fed.  465.  To  that  eminent  court  may  be  added  Oregon  and 
Kansas.  Gilbert,  Circuit  Judge,  writes  the  opinion  and  cites 
practically  all  the  cases  pro  and  con,  and  the  circuit  court  of 
San  Francisco  overrules  the  circuit  court  of  Oregon.  Appel- 
lant argues  that  the  doctrine  of  volenti  non  fit  injuria  applied 
in  the  case  at  bar.    The  circuit  court  of  appeals  in  San  Fran- 
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CISCO  says  that  it  does  not  apply.  (See  pa^e  471  of  opinion; 
see,  also.  Inland  Steel  Co.  v.  Yedinak  (Ind.),  87  N.  E.  229,  where 
the  following  cases  are  cited:  Davis  Coal  Co.  v.  Pollard,  158 
Ind.  607,  92  Am.  St.  Rep.  319,  62  N.  E.  492;  Monteith  v. 
Kokomo  etc.  Co.,  159  Ind.  149,  64  N.  E.  610,  58  L.  B.  A,  944 ; 
Island  Coal  Co.  v.  Swaggerty,  159  Ind.  664,  62  N.  E.  1103,  65 
N.  E.  1026 ;  OreenY.  American  Car  etc.  Co.,  163  Ind.  135,  71  N.  E. 
26S;  Davis  v.  Mercer  Lumber  Co.,  164  Ind.  413,  73  N.  B.  899; 
Robertson  v.  Ford,  164  Ind.  538,  74  N.  E.  1 ;  Bessler  v.  Laughlin, 
168  Ind.  38,  79  N.  E.  1033.) 

By  consent  of  parties,  the  matters  of  fact  and  matters  of  law 
were  decided  by  the  court,  and  could  not  be  left  to  the  jury, 
by  reason  of  the  fact  that  both  parties  asked  for  a  directed  ver- 
dict, (See  Buetell  v.  Magone,  157  U.  S.  155,  15  Sup.  Ct.  566, 
39  L.  Ed.  654;  Home  Savings  Bank  v.  Woodruff  (N.  M.),  94 
Pac.  957;  Merwin  v.  Magone,  70  Fed.  777,  17  C.  C.  A.  361; 
Bradley  Timber  Co.  v.  White,  121  Fed.  784,  58  C.  C.  A.  55; 
Phenix  Ins.  Co.  v.  Kerr,  129  Fed.  724,  64  C.  C.  A.  251,  66  L. 
R.  A.  571 ;  Stanford  v.  McQill,  6  N.  D.  573,  72  N.  W.  938,  38 
L.  R.  A.  773;  First  Nat.  Bank  v.  Hayes,  64  Ohio  St.  101,  59 
N.  E.  893.)  We  argue  that  when  the  court  ruled  in  favor  of 
the  plaintiff,  that  it  ruled  on  questions  of  law  and  fact.  No 
matter  could  be  submitted  to  the  jury  except  to  fix  the  amount 
of  damages,  if  there  was  any  evidence  to  sustain  the  plaintiff's 
case.  To  the  same  effect  are  citations  in  3  Current  Law,  1095 ; 
5  Current  Law,  1008;  7  Current  Law,  1153;  9  Current  Law, 
980;  11  Current  Law,  1091.  (See,  also,  Mead  v.  Darling,  159 
Fed.  684,  86  C.  C.  A.  552.) 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

The  complaint  in  this  action  alleges:  That  on  or  about  the 
eighteenth  day  of  October,  1907,  the  defendant  was  operating 
the  Greenleaf  mine,  in  Silver  Bow  county,  by  means  of  a  vertical 
shaft  approximately  1,000  feet  deep ;  that  the  cage  in  said  shaft 
was  without  doors  or  safety  gates  and  was  not  used  for  sinking; 
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that  on  the  day  mentioned  plaintiff  was  in  the  employ  of  the 
defendant  as  a  miner,  and  while  being  hoisted  in  the  cage  '*the 
defendant  caused  this  plaintiff  to  slip  through  the  open  cage 
with  no  doors,"  whereby  he  was  permanently  injured.     The  an- 
swer alleges:  (1)  That  the  cage  was  used  for  sinking  only,  and 
"the  only  hoisting  and  lowering  of  men  that  was  being  done 
was  the  hoisting  and  lowering  of  men  engaged  in  sinking  the 
shafty  and  no  other  operations  were  being  carried  on   in  the 
mine";  (2)  **that  the  condition  of  said  cage  and  its  construc- 
tion was  open  and  visible,  and  the  said  plaintiff  had  been  working 
in  said  shaft,  and  had  been  lowered  and  hoisted  upon  said  cage, 
in  the  condition  in  which  it  was  when  he  was  injured,  for  sev- 
eral months  prior  to  the  accident  and  knew  of  the  condition 
and  manner  of  construction  of  said  cage,  or  in  the  exercise  of 
reasonable  care  should  have  known  thereof,  and  defendant  al- 
leges that  the  danger  of  being  injured,  if  his  feet  slipped  out  of 
said  cage  while  being  hoisted  or  lowered,  was  an  open  and  oh 
vious  risk,  and  the  plaintiff  assumed  the  risk  thereof";    (3) 
contributory  negligence  of  plaintiff;  (4)  that  the  doors  or  gate^ 
were  removed  from  the  cage  at  the  plaintiff's  request,  and  he 
is  therefore  estopped  to  claim  any  liability  on  the  part  of  the 
defendant  for  failure  to  maintain  the  same  in  place  upon  the 
cage;  (5)  that  plaintiff's  injury  was  caused  by  the  negligence 
of  fellow-servants  in  removing  the  safety  doors  or  gates. 

There  was  no  conflict  in  the  testimony  as  to  the  manner  in 
which  plaintiff  was  injured.  He  testified:  ''I  was  timbering  in 
the  Greenleaf  mine.  We  were  putting  in  the  sill  for  the  last 
set  of  timbers  at  the  1,000  station.  The  tanks  were  running  over 
on  the  800,  and  the  foreman  called  me  to  go  up  with  him  and 
see  what  was  the  matter.  I  followed  him  into  the  cage  and 
started  to  ring  the  bell.  The  bell  rope  was  wet  and  hard  to 
ring.  As  I  was  ringing  the  last  bell,  I  slipped  and  struck 
my  elbow,  and  it  knocked  me  out  until  I  came  within  three 
or  four  feet  of  the  800  station,  and  my  leg  was  in  between  the 
wall  plate  and  the  cage.  I  did  not  see  any  doors  on  the  cage 
when  I  started  to  work  on  June  26^  1907,  and  I  certainly  would 
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have  seen  them  if  there  had  been  any  doois  there,  and  there 
were  no  doors  on  the  cage  when  I  was  hurt.  Sinking  ia  straight 
down  in  the  shaft.  I  know  what  is  meant  by  building  stations. 
Sinking  is  not  the  same  as  building  stations."  He  was  badly 
injured;  but  his  physician  testified  that:  ''In  a  couple  of  yean 
he  will  be  in  fairly  good  shape.  His  leg  will  be  substantially 
so  recovered  that  he  can  perform  the  duties  that  he  did  perform 
prior  to  any  injuries  at  all.  I  think  in  time  it  will  come  to  that 
— what  time  is  difficult  to  state.  I  think  in  two  years  he  will  be 
so  he  can  go  about.  It  is  a  question  if  he  can  go  down  the  mine 
that  soon.  He  will  probably  go  about  without  crutches.  It  is 
my  judgment  that  long  prior  to  that  time  he  will  be  able  to  per- 
form manual  labor  of  some  kind." 

Shone,  the  foreman,  testified  that,  after  plaintiff  pulled  the 
bell  rope,  he  fainted,  fell  down,  and  got  his  leg  under  the  wall 
plate.  ''His  leg  was  pulled  in  right  to  the  knee  between  the 
wall  plate  and  the  cage.  The  station  in  which  he  was  standing 
when  he  first  went  in  the  cage  was  on  the  south  side,  and  his  foot 
got  out  on  the  south  side." 

At  the  close  of  the  evidence,  both  parties  moved  for  a  directed 
verdict.  The  court  overruled  the  defendant's  motion,  but 
granted  that  of  the  plaintiff,  leaving  the  jury  to  fix  the  amount  of 
the  recovery.  This  they  did  by  returning  a  verdict  against  the 
defendant  for  the  sum  of  $7,500.  From  a  judgment  entered 
upon  the  verdict  and  an  order  denying  a  new  trial,  the  de- 
fendant has  appealed.  The  legal  questions  presented  to  this 
court  were  all  properly  raised  by  motion  for  nonsuit,  objections 
and  exceptions  taken  at  the  trial,  motion  for  directed  verdict, 
and  requests  for  instructions. 

1.  The  first  complaint  is  that  plaintiff's  witness  Johnson  was 
allowed,  over  objection,  to  answer  the  following  question: 
"What  have  you  to  say  as  to  his  [plaintiff's]  habit  of  being  a 
sober  and  industrious  man!"-  The  question  was  incompetent 
if  designed  to  bear  upon  the  conduct  of  plaintiff  at  the  time 
of  the  accident.  But  the  witness  had  already  testified  that 
plaintiff  was  getting  $4.50  per  day,  and,  as  bearing  upon  his 
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earning  capacity,  we  think  the  question  was  proper.  At  any 
rate,  the  answer  was  not  prejudicial.  The  witness  answered, 
"He  takes  a  drink,  but  I  never  saw  him  drunk." 

2.  Our  statute  relating  to  safety  doors  or  gates  on  cages  in 
mines  reads  as  follows:  "It  is  unlawful  for  any  corporation 
[or  person]  to  sink  or  work,  through  any  vertical  shaft  where 
mining  cages  are  used^  to  a  greater  depth  than  three  hundred 
feet,  unless  said  shaft  shall  be  provided  with  an  iron-bonneted 
safety  cage,  to  be  used  in  the  lowering  and  hoisting  of  the  em- 
ployees thereof,  said  cage  to  be  also  provided  with  sheet  iron 
or  steel  casing  not  less  than  one-eighth  inch  in  diameter;  doors 
to  be  made  of  the  same  material  shaU  be  hung  on  hinges,  or  may 
be  made  to  slide,  and  shall  not  be  less  than  five  feet  high  from 
the  bottom  of  the  cage,  and  said  door  must  be  closed  when  lower- 
ing or  hoisting  the  men.  Provided,  that  when  such  cage  is  used 
for  sinking  only,  it  need  not  be  equipped  with  such  doors  as  are 
hereinbefore  provided  for.  The  safety  apparatus,  whether  con- 
sisting of  eccentrics,  springs  or  other  device,  must  be  securely 
fastened  to  the  cage,  and  must  be  of  sufficient  strength  to  hold 
the  cage  loaded  at  any  depth  to  which  the  shaft  may  be  sunk. 
The  iron  bonnet  of  the  aforesaid  cage  must  be  made  of  boiler 
sheet  iron,  of  good  quality,  of  at  least  three-sixteenths  of  an  inch 
in  thickness,  and  must  cover  the  top  of  such  cage  in  sruch  manner 
as  to  afford  the  greatest  protection  to  life  and  limb  from  any- 
thing falling  down  said  shaft.  It  shall  be  the  duty  of  the  min- 
ing inspector  and  his  assistant  to  see  that  all  cages  are  kept  in 
compliance  with  this  section  and  to  also  see  that  the  safety 
dogs  are  kept  in  good  order.  Every  person  or  corporation  failing 
to  comply  with  any  of  the  provisions  of  this  section  is  punish- 
able by  a  fine  of  not  less  than  three  hundred  dollars  nor  more 
than  one  thousand  dollars."     (Revised  Codes,  sec.  8536.) 

It  is  contended  by  the  appellant  that  the  phrase  ''said  door 
must  be  closed  when  lowering  or  hoisting  the  men"  should  be 
construed  so  that  it  shall  not  be  imperative  to  close  the  safety 
door  when  men  engaged  in  the  shaft  are  riding  up  or  down, 
but  only  when  the  ''shifts"  of  men  are  being  lowered  or  hoisted 
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at  the  usual  time  of  changing  workmen.  Counsel  argue  that 
there  is  uncertainty  and  ambiguity  in  the  language  quoted,  and 
therefore  it  was  their  privilege  to  introduce  testimony  to  explain 
how  the  law  is  usually  regarded  and  interpreted  by  persons 
in  chaise  of  large  mining  operations;  and  they  contend  that  the 
phrase  should  be  construed  by  this  court  in  the  light  of  testi- 
mony,  as  to  the  practical  operation  of  mines  and  what  they 
claim  to  have  been  the  reason  for  employing  the  words  ''the 
men''  and  failing  to  specify  that  the  door  should  be  clo^bd 
whenever  any  one  man  was  being  moved.  Such  testimony  was  in 
fact  introduced  at  the  trial.  Several  mining  men  of  laige  ex- 
perience in  the  mines  of  Butte  and  elsewhere,  superintendents, 
foremen  and  others,  gave  evidence  to  the  effect  that  ''lowering 
and  hoisting  the  men  is  when  the  shift  is  going  on  or  coming 
off,"  and  that  taking  one  man  up  or  down  wonild  not  be  ''hoist- 
ing or  lowering  the  men."  We  have  no  doubt,  from  this  testi- 
nK>ny,  that  such  is  the  interpretation  generally  placed  upon  the 
law  by  those  in  charge  of  the  large  mining  operations  in  Silver 
Bow  county,  and  that  such  interpretation  is  an  honest  and  bona 
fide  construction  of  the  law  on  their  part,  without  any  design 
to  evade  its  provisions,  but  rather  to  facilitate  its  practical 
operation.  Neither  have  we  any  doubt  that  the  primary  object 
of  the  law,  and  the  one  foremost  in  the  minds  of  the  legisla- 
tors who  passed  it,  was  to  guard  against  accidents  to  the  men, 
in  a  body,  when  changing  works.  But  we  are  also  satisfied  that, 
in  its  broader  scope,  the  law  was  designed  to  minimize,  so  far  as 
may  be,  the  possibility  of  accident  or  death  to  miners,  at  any 
time,  when  the  presence  of  doors  will  prevent  it. 

We  cannot  agree  with  counsel  that  the  terms  of  the  law  are 
ambiguous  or  uncertain.  "Ambiguous"  means  doubtful  and 
uncertain.  But  we  are  of  opinion  that  there  is  nothing  uncer- 
tain about  this  statute,  and  no  doubt  of  its  meaning.  If  a 
statute  is  plain,  certain  and  unambiguous,  so  that  no  doubt  arises 
from  its  own  terms  as  to  its  scope  and  meaning,  a  bare  reading 
sufiSees;  then  interpretation  is  needless.  (Smith  v.  Williams,  2 
Mont  195  J  Jay  v.  School  District,  24  Mont.  219,  61  Pac.  250 ; 
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state  V.  Cudahy  Packifig  Co,,  33  Mont.  179,  114  Am.  St.  Rep. 
804,  82  Pac.  833,  8  Ann.  Cas.  717 ;  2  Lewis'  Sutherland  on  Statu- 
tory Conatruction,  2d  ed.,  sec.  363.)  This  statute  commands 
that  the  door  shall  be  closed  when  lowering  or  hoisting  the  men. 
The  plural  includes  the  singular.  Indeed,  it  is  not  contended 
but  that  the  door  must  be  closed  in  lowering  or  hoisting  one  man 
if,  perchance,  he  happens  to  be  the  only  employee  going  on  or  com- 
ing off  ''shift"  at  the  time.  It  is  not  allowable  to  interpret 
what  has  no  need  of  interpretation,  or,  when  the  words  have  a 
definite  and  precise  meaning,  to  go  elsewhere  in  sear^  of  con- 
jecture in  order  to  restrict  or  extend  their  meaning.  Statutes 
should  be  read  and  understood  according  to  the  natural  and 
most  obvious  import  of  the  language,  without  resorting  to  subtle 
and  forced  construction  for  the  purpose  of  either  limiting  or  ex- 
tending their  operation.  (McCluskey  v.  Cromwell,  11  N.  T. 
593 ;  Benton  v.  Wickwire,  54  N.  Y.  226.)  The  supreme  court  of 
Mississippi  has  said:  ''A  primary  rule  of  construction  is  that  the 
legislature  must  be  assumed  to  have  meant  precisely  what  the 
words  of  the  law,  as  commonly  understood,  import ;  and  this  may 
be  said  to  be  the  fundamental  and  controlling  rule  of  construc- 
tion." (Lenionius  v.  Mayer,  71  Mias.  514,  14  South.  33;  see, 
also,  <}reen  v.  Wetter,  32  Miss.  650.)  We  are  of  opinion  that 
this  feature  of  the  law  was  correctly  interpreted  in  the  court 
below, 

3.  Again,  it  is  contended  by  counsel  for  the  appellant  that  the 
word  ''sinking,"  employed  in  the  law,  should  be  construed  so 
as  to  include  within  its  meaning  what  is  called  "station  cutting," 
or  cutting  stations.  They  claim  that  the  cutting  of  stations  is  a 
necessary  part  of  the  work  of  sinking,  for  the  reason  that  sink- 
ing cannot  be  prosecuted  beyond  a  certain  depth  without  in- 
stalling pumps  at  intervals,  in  order  to  draw  off  the  impeding 
water,  and  that  the  pumps  must  be  placed  at  stations  made  for 
that  purpose.  Several  expert  mining  men  testified  to  the  facts 
relied  upon  by  the  appellant.  The  testimony  on  the  part  of  the 
respondent  was  to  the  effect,  however,  that,  while  station  cutting 
is  necessary,  it  is  not  regarded  as  being  included  within  the 
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process  of  sinking.  The  court  below  did  not  pass  upon  the 
qaestion  of  fact,  nor  allow  the  jury  to  do  so,  but  construed  the 
statute  literally,  and  we  are  of  opinion  that  this  course  was 
correct.  While  there  ia  considerable  force  in  the  suggestion  of 
counsel,  and  the  reasons  assigned  by  the  witnesses  for  their 
opinions  are  persuasiYe,  yet  they  ought  not  to  influence  the 
judgment  of  courts.  They  may  with  propriety  be  addressed 
to  the  legislative  branch  of  the  government,  with  a  view  to 
amendment  of  the  law,  if  deemed  advisable.  If  it  be  true,  as 
some  of  the  witnesses  testified,  that  every  reason  why  doors 
should  be  omitted  while  sinking  applies  equally  as  well  to  the 
process  of  cutting  stations,  and  that  there  is  more  danger  to  the 
men,  while  performing  the  latter  operation,  with  doors  than 
without  them,  that  would  seem  an  effective  argument  in  favor  of 
so  amending  the  law  as  that  it  shall  not  be  necessary  to  use 
doors  on  cages  while  cutting  stations.  But  the  courts  cannot 
amend  it ;  and,  in  eflecty  that  is  what  we  should  do  if  we  gave 
to  the  word  * 'sinking"  an  enlarged  meaning,  or  any  meaning 
other  than  its  ordinary,  natural,  and  obvious  one,  to-wit:  To 
descend;  or  go  down.  There  is  nothing  technical  about  the 
word  ''sinking";  neither  is  it  of  doubtful  meaning,  uncertain  or 
ambiguous.  Therefore  we  may  not  interpret,  save  by  applying 
to  the  word  it»  precise  and  definite  meaning.  ' '  Sinking  through 
a  vertical  shaft,"  in  mining,  means  to  excavate  downward,  with- 
out substantial  deviation  from  a  straight  line,  extending  from 
the  point  of  beginning  toward  the  center  of  the  earth. 

4.  While  the  plaintiff  was  on  the  stand,  he  testified:  "I  was 
working  here  for  $3.50,  $3.75,  $4  and  $4.50.  I  have  followed 
contracting."  He  was  asked:  "What  did  you  make  contract- 
ing!" Over  objection,  he  answered:  **I  was  always  making  six 
and  always  over  and  sometimes  under."  We  think  the  testi- 
mony was  competent  as  bearing  upon  his  earning  capacity. 

5.  It  is  argued  that  there  is  no  testimony  in  the  record  disclos- 
ing any  causal  connection  between  the  absence  of  gates  and  the 
injury  to  plaintiff.  But  Shone  testified  that  Osterholm  entered 
the  cage  from  a  station  on  the  south  side,  and  ''his  foot  got  off 
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on  the  south  side."  This  shows,  we  think,  that  his  foot  extended 
out  of  the  <^age  through  an  opening  where  there  should  have 
been  a  gate. 

6.  In  view  of  what  has  already  been  said,  the  action  of  the 
court  in  allowing  the  witness  Johnson  to  testify  as  to  the  practice 
in  the  Bi-Metallic,  of  closing  the  safety  gates  whenever  men 
were  in  the  cage,  becomes  immaterial. 

7.  The  witness  Shone  testified  that  plaintiff  complained  of 
the  gates  and  requested  that  they  be  removed.  Plaintiff  denied 
this.  Shone  also  said  that  the  gates  were  removed  in  July,  at 
a  time  when  the  shaft  was  down  thirty-five  feet  below  the  800- 
foot  station.  It  is  clear  from  the  testimony  that  much  sinking 
was  don«  after  the  removal  of  the  gates.  At  this  time  there 
was  no  necessity  for  them,  and  the  plaintiff,  in  then  requesting 
their  removal,  cannot  be  said  to  have  waived  their  absence  at  a 
later  date  after  sinking  had  ceased.  Between  the  time  when 
the  gates  were  removed  and  the  date  of  the  accident,  plaintiff 
had  left  the  defendant's  service  and  had  returned  later  at  the 
foreman's  request.  Indeed,  Shone  himself  said  that  he  saw  the 
necessity  for  gates  before  Osterholm  was  hurt. 

8.  Again,  it  is  contended  that  the  question  of  plaintiff's  con- 
tributory negligence  should  have  been  submitted  to  the  jury. 
We  have  quoted  the  testimony  showing  what  the  plaintiff  did 
at  the  time  of  the  accident.  The  point  advanced  is  that  he  was 
guilty  of  contributory  negligence  in  attempting  to  pull  the  bell 
rope  in  the  condition  in  w£ich  he  found  it  and  in  starting  the 
cage  in  the  manner  adopted  by  him.  We  find  in  the  case  pre- 
sented to  us  no  evidence  of  contributory  negligence  on  the  part 
^f  the  plfdntiff.  (See  Birsck  v.  Citizens'  Electtic  Co,,  36  Mont 
574,  93  Pac.  940.) 

9.  Neither  are  we  able  to  agree  with  the  contention  of  counsel 
that  the  verdict  is  excessive. 

10.  The  most  serious  question  presented  is  this:  Was  the  de- 
fense of  assumption  of  risk  available  to  the  defendant  f  Coun- 
sel for  the  respondent  insist  that  defendant  had  no  right  to  have 
any  question  of  fact  submitted  to  the  jury,  for  the  reason 
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that  the  right  was  waived  by  moving  for  a  directed  verdict. 
We  cannot  agree  with  this  contention.  The  record  discloses  that 
the  motion  of  the  defendant  was  based  upon  the  claim  that  no 
negligence  had  been  shown  on  its  part,  and  that  the  statute 
had  not  been  violated.  After  this  motion  had  been  denied,  coun- 
«el  for  plaintiff  moved  the  court  to  direct  a  verdict  in  his  favor, 
un  the  ground  that  defendant  had  ''not  shown  any  defense  at 
«I1."  This  motion  was  granted,  and  an  exception  to  the  ruling 
was  saved.  Thereupon  a  peremptory  instruction  in  favor  of  the 
plaintiff  was  formally  presented.  To  this  an  objection  was  inter- 
posed ''that  it  eliminated  the  questions  of  assumption  of  risk," 
etc.  The  objection  was  overrukd,  and  an  exception  noted. 
Whereupon  the  defendant  presented  twenty  requests  for  in- 
structions, several  of  which  related  to  the  defense  of  assumed 
risk.  These  were  all  refused  and  exceptions  noted.  Under 
these  circumstances,  we  do  not  think  that  the  defendant  waived 
its  right  to  go  to  the  jury,  if  any  contested  question  of  fact  re- 
mained in  the  case  for  determination.  {Seddon  v.  Taglidbue,  50 
Misc.  Rep.  156,  98  N.  Y.  Supp.  236.)  In  the  ease  of  Empire 
Siate  Caitle  Co.  v.  Atchison  etc.  By.  Co.,  210  U.  S.  1,  28  Sup. 
Ct.  607,  52  L.  Ed.  931,  Mr.  Justice  White,  speaking  for  the 
supreme  court  of  the  United  States,  said:  "Nothing  [in  a  pre- 
vious ruling]  sustains  the  view  that  a  party  may  not  request 
a  peremptory  instruction,  and  yet,  upon  the  refusal  of  the  court 
to  give  it,  insist,  by  appropriate  requests,  upon  the  submission 
of  the  case  to  the  jury,  where  the  evidence  is  conflicting,  or  the 
inferences  to  be  drawn  from  the  testimony  are  divergent.'' 

The  argument  advanced  by  counsel  for  the  plaintiff  is  that 
the  defense  of  assumption  of  risk  rests  in  contract,  and  that 
therefore  it  is  not  available  in  this  state,  for  the  reason  that 
both  the  Constitution  (section  16,  Article  XV)  and  the  statute 
(sections  5052,  5053,  Revised  Codes)  declare  that  a  contract  re- 
leasing an  employer  from  liability  for  his  negligence  is  void. 
This  question  was  raised  in  the  case  of  Monson  v.  La  France 
Copper  Co.,  39  Mont.  50,  101  Pac.  243,  but  was  not  considered 
for  the  reason  that  there  was  no  testimony  in  the  case  to  show 
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how  the  plaintiff's  husband  came  to  his  death.  That  is  the 
only  case  in  which  the  question  has  ever  been  raised,  so  far 
as  we  can  ascertain ;  and  it  has  never  been  decided.  In  the  case 
of  Coulter  v.  Union  Laundry  Co.,  34  Mont.  590,  87  Pac.  973, 
it  was  said:  ''The  facts  in  the  ease  show  that  plaintiff  knew 
the  danger  and  assumed  the  risk.  Thereby  she  made  a  contract,, 
not  against  public  policy,  as  appears  to  us,  to  assume  such  risk.'' 
The  question  whether  the  defense  of  assumption  of  risk  rests  in 
contract,  or  has  for  its  basis  the  maxim,  **  Volenti  nan  fit  in- 
juria/' was  not  raised  in  the  case  and  was  not  considered.  The 
expression  just  quoted  from  the  opinion  was  entirely  obiter,  and 
cannot  be  thought  to  preclude  the  court  from  a  thorough  ex- 
amination  of  this  important  question,  in  the  light  of  the  able 
argument  and  elaborate  briefs  furnished  us  by  counsel  for  both 
parties.  Were  it  not  for  the  constitutional  and  statutory  prori* 
sions  above  referred  to,  it  would  probably  be  whoUy  immaterial 
upon  what  basis  the  defense  is  placed,  and  this  consideration 
accounts,  perhaps,  for  the  fact  that  language  has,  inadvertently,, 
been  employed  by  many  judges  which  a  careful  consideration 
of  the  particular  case  would  show  to  have  been  not  necessary  or 
pertinent  to  the  decision.  When  we  reflect  that  the  defense  of 
assumption  of  risk  has  been  interposed  in  many  cases  since  the 
decision  of  the  Coulter  Case,  and  has  been  given  effect  by  this 
court,  it  becomes  apparent  that  the  profession  has  not  considered 
that  the  Coulter  Case  was  intended  to  declare  the  law  on  the 
subject  we  are  examining. 

The  defense  of  assumption  of  risk  is  based  upon  an  old  and 
well-established  principle  of  the  common  law,  and  applies  to 
other  relations,  as  well  as  to  that  of  master  and  servant.  In- 
deed,  it  is  recognized  by  section  6183  of  the  Revised  Codes, 
which  declares:  **He  who  consents  to  an  act  is  not  wronged 
by  it."  We  are  then  to  inquire  whether  the  defense  has  been 
taken  away  by  statute.  But  first  it  is  necessary  to  decide 
whether  it  is  founded  in  contract.  A  leading  decision  of  this 
question  in  the  affirmative  is  found  in  the  case  of  Narramore  v. 
Cleveland  etc.  B.  Co.,  96  Fed.  298,  37  C.  C.  A.  499,  48  L.  E.  A. 
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68,  wherein  the  United  States  circuit  court  of  appeals  said: 
*' Assumption  of  risk  is  a  term  of  the  contract  of  employment, 
express  or  implied  from  the  circumstances  of  the  employment, 
by  which  the  servant  agrees  that  dangers  of  injury  obviously 
incident  to  the  discharge  of  the  servant's  duty  shall  be  at  the 
servant's  risk.  In  such  cases  the  acquiescence  of  the  servant 
in  the  conduct  of  the  master  does  not  defeat  a  right  of  action 
on  the  ground  that  the  servant  causes  or  contributes  to  cause 
the  injury  to  himself ;  but  the  correct  statement  is  that  no  right 
of  action  arises  in  favor  of  the  servant  at  all,  for,  under  the 
terms  of  the  employment,  the  master  violates  no  legal  duty  to 
the*  servant  in  failing  to  protect  him  from  dangers  the  risk  of 
which  he  agreed  expressly  or  impliedly  to  assume." 

In  the  case  of  Green  v.  Western  American  Co.,  30  Wash.  87, 
70  Pac.  310,  the  doctrine  of  the  Narramore  Case  is  approved  and 
adopted,  and  a  majority  of  the  same  court,  in  HaU  v.  West  tfe 
Slade  Mill.  Co.,  39  Wash.  447,  81  Pac.  915,  adhered  to  the  rule 
announced  in  the  Green  Case.  We  are  of  opinion,  however,  that 
the  weight  of  modern  authority  is  to  the  effect  that  the  doc- 
trine of  assumption  of  risk,  while,  in  most  cases  perhaps,  inci- 
dent to  the  relation  of  master  and  servant,  does  not  grow  out  of 
any  express  or  implied  contract  between  the  parties,  but  rather 
is  founded  in  the  principle,  resting  upon  a  sound  basis  of  public 
policy,  that  he  who  consents  to  an  act  will  not  be  heard  to 
claim  that  he  is  wronged  by  it.  Indeed,  the  supreme  court  of 
Washington,  in  the  case  of  HaU  v.  West  A  Slade  Mill.  Co.,  supra, 
said:  ''But  we  do  not  wish  to  be  understood  as  conceding  that 
the  [Green]  case  is  without  authority  in  its  support.  While  it 
may  be  true,  as  the  appellant  contends,  that  the  weight  of  au- 
thority is  against  it,  yet  we  find  it  supported  by  courts  re- 
spectable in  numbers  as  well  as  ability."  Mr.  Justice  Root, 
with  the  concurrence  of  two  of  his  associates,  filed  a  dissenting 
opinion  in  the  HaU  Case,  in  which  he  said:  *'The  argument 
of  respondent  is  based  upon  the  theoiy  that  assumed  risk  rests 
upon  contract.  This  theory  is  correct,  if  at  all,  only  in  a  quali- 
fied sense.    Instead  of  arising  from  the  contract  of  employment 
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of  the  parties,  it  is  based  upon  broader  grounds,  eonsiderations 
involving  the  contract,  public  policy,  and  the  status  which  the 
parties  acquire  by  reason  of  the  employment  and  the  conditions 
surrounding  the  working  place.  The  doctrine,  *  Volenti  nati  fit 
injuria'  (one  who,  knowing  and  appreciating  a  danger,  volun- 
tarily assumes  the  risk  of  it),  is  so  in  accord  with  common  sense 
and  right  that  its  application  cannot  be  deemed  to  have  been 
denied,  unless  by  language  clearly  evidencing  such  an  intention. 
•  •  •  This  defense  [assumption  of  risk]  can  be  interposed 
against  the  servant,  not  because  he  agreed  that  it  might  be,  but 
because  the  law  says  it  may." 

In  the  case  of  Rase  v.  Minneapolis  etc.  Ry.  Co.,  107  Minn.  260, 
120  N.  W.  360,  21  L.  R.  A.,  n.  s.,  138,  the  supreme  court  of 
Minnesota  held  that  assumption  of  risk  is  based,  not  upon  the 
contract,  but  on  the  principle  expressed  by  the  maxim,  ^^  Volenti 
non  fit  injuria."  The  opinion,  written  by  Mr.  Justice  Jaggard, 
reviews  all  of  the  cases,  English  and  American,  and  in  our 
judgment  reaches  a  logical  conclusion. 

The  circuit  court  of  the  United  States,  in  Denver  etc.  R.  Co. 
V.  Norgate,  141  Fed.  247,  72  C.  C.  A.  365,  6  L.  R.  A.,  n.  s.,  981, 
said:  ''The  law  regarding  the  assumption  of  risk  is  the  law 
which  governs  the  relation  of  master  and  servant,  and  is  inde- 
pendent of  the  will  of  either.  It  is  not  a  term  of  the  contract  of 
employment.  If  it  were,  then  the  master  and  servant  could 
retain  it  or  abolish  it  in  each  contract  of  employment.  But 
they  can  do  neither.  It  is  a  principle  of  the  common  law,  and 
must  be  repealed,  if  at  all,  by  the  law-making  power.  It  is 
the  law  of  the  land  governing  all  persons  who  assume  the  relation 
of  master  and  servant.  It  is  over  and  above  the  contract,  and 
depends  in  no  manner  for  its  existence  upon  the  agreement  of 
the  parties.  It  is  founded  upon  public  policy,  the  status  as- 
sumed by  master  and  servant,  and  upon  the  maxim,  *  Volenti 
non  fit  injuria.'  The  law  establishing  the  reciprocal  duties  and 
obligations  of  master  and  servant  never  originated  out  of  con- 
tract, in  the  sense  that  the  master  and  servant  ever  expressly 
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agreed  to  them.  Bnt  the  common  law  imposed  these  duties  and 
obligations  as  a  regulation  of  those  who  assumed  this  relation, 
regardless  of  the  desires  of  the  master  or  the  servant. '* 

We  are  of  opinion  that  the  defense  of  assumption  of  risk 
is  still  generally  available  in  this  state  in  an  action  between 
servant  and  master.  (See,  also,  12  Current  Law,  p.  741.)  But 
it  is  urged  by  the  respondent  that  it  is  not  available  when  the 
injury  to  the  servant  is  occasioned  by  failure  of  the  master 
to  observe  a  duty  imposed  by  statute.  The  argument  advanced 
is  that  by  implication  the  ''safety-cage"  statute  repeals  the  com- 
mon-law rule  and  takes  away  the  defense.  There  is  considerable 
conflict  of  authority  upon  the  point.  In  some  states  particular 
statutes  are  held  to  more  or  less  expressly  bar  the  defense  of  as- 
sumption of  risk  as  to  certain  employments,  and  in  other  states 
the  defense  is  abolished  generally,  by  statute  or  constitutional 
provision.  In  this  state  the  statute  we  have  under  consideration 
does  not  expressly  abrogate  the  defense ;  neither  is  it  taken  away 
by  any  general  statute  to  which  our  attention  has  been  directed^ 
or  which  we  have  been  able  to  discover. 

It  must  be  borne  in  mind  that  the  statute  is  penal  in  character. 
It  relates  exclusively  to  the  duty  of  equipping  cages  in  a  certain 
manner,  and  the  penalty  for  failure  of  compliance  is  fixed  in 
the  law  itself.  If  the  legislature  had  in  mind  any  other  penalty^ 
it  might  easily  have  said  so ;  and  the  fact  that  it  did  not  furnishes 
a  presumption  that  it  had  no  such  intention.  There  is  not  any- 
thing in  the  statute  relating  to  the  defense  of  assumed  risk. 
Indeed,  there  is  no  word  relating  in  the  remotest  degree,  either 
directly  or  indirectly,  to  any  action  for  personal  injuries  by  the 
servant  against  the  master.  There  is  nothing  to  indicate  that  the 
law-making  body  had  any  other  thought  than  that  the  employer 
should  be  compelled,  by  fear  of  criminal  prosecution,  to  provide 
for  the  employee  certain  safety  appliances,  which,  experience 
had  taught,  should  be  furnished  in  any  event.  The  courts  are 
almost  unanimously  agreed  that  a  failure  to  comply  with  the  law 
constitutes  negligence  per  se,  but  the  sole  effect  is  to  remove 


528  OsTEEHOLM  v.  BosTON  ETC.  MiN.  Co.     [Dec  T.  '09 

the  question  of  primary  negligence  from  the  realm  of  uncer- 
tainty. The  burden  of  establishing  his  case  in  all  other  re- 
spects rests  upon  the  plaintiff,  to  the  same  extent  that  it  did 
before  the  enactment  of  the  statute.  Before  the  statute  was 
passed,  the  defendant  could  have  been  successfully  charged  with 
negligence,  by  showing  that  he  had  failed  to  exercise  ordinary 
care  to  provide  a  reasonably  safe  place  in  which  to  work,  and 
reasonably  safe  appliances  with  which  to  prosecute  the  work. 

There  is  to  our  minds  no  force  in  the  argument  found  in  some 
•of  the  decided  cases,  that  the  legislature  intended  to  abrogate 
the  defense  of  assumption  of  risk  as  an  additional  punishment 
for  failure  to  comply  with  the  statute.  If  it  had  such  intention, 
it  would  presumably  have  employed  apt  words  to  express  it. 
The  penalty  imposed  by  statute  is  not  to  be  augmented  by  im- 
plication. To  add  to  this  statute  the  words  necessary  to  convey 
the  idea  that  persons  engaged  in  mining  are  prohibited  from 
relying  upon  the  long-established  common-law  defense  sought  to 
be  invoked  in  this  case  would  be  to  do  violence  to  eveiy  rule 
of  construction  of  statutes  of  which  we  have  any  knowledge. 
The  initial  rule  is  that  the  intention  of  the  legislature  must  be 
.gathered  from  the  language  employed,  and,  where  that  is  plain 
and  of  definite  meaning,  it  is  to  be  followed ;  judicial  construc- 
tion is  not  permitted.  The  language  is  to  be  understood  in  its 
usual  and  ordinary  significance.  It  is  impossible  to  misunder- 
stand the  language  of  the  Act  we  are  considering.  The  courts 
have  no  more  authority  to  add  a  penalty  not  therein  expressed 
than  they  would  have  to  add  corporal  punishment  to  that  of 
imprisonment  in  the  ordinary  criminal  prosecution.  There  is 
no  authority  in  courts  to  give  a  statute  a  meaning  contrary  to 
the  plain  import  of  the  language  used.  That  would  be  judicial 
legislation,  and,  however  firmly  the  judges  might  be  of  opinion 
that  they  could  improve  the  law,  the  people  have  not  intrusted 
to  them  the  authority  to  change  it  to  conform  to  their  ideas. 
The  following  authorities  bear  out  the  views  we  entertain: 
Bridges  v.  Tmnessee  etc,  R.  Co,,  109  Ala.  287,  19  South.  495; 
Martin  v.  Chicago,  B,  I.  &  F.  B.  Co,,  118  Iowa,  148,  96  Am- 
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St.  Rep.  371,  91  N.  W.  1034,  59  L.  R.  A.  698 ;  Langlois  v.  Dunn 
Worsted  Mills,  25  R.  I.  645,  57  Atl.  910;  Kreider  v.  Wisconsin 

B.  P.  dt  P.  Co.,  110  Wis.  645,  86  N.  W.  662;  Krause  v.  Morgan, 
53  Ohio  St.  26,  40  N.  E.  886 ;  Birmingham  By,  &  E.  Co.  v.  Allen, 
99  Ala.  359,  13  South.  8,  20  L.  R.  A.  457 ;  Nottage  v.  Satvmill 
Phoenix  (C.  C),  133  Fed.  979;  Denver  etc.  B,  Cc,  v.  Gannon, 
40  Colo.  195,  90  Pac.  853,  11  L.  R.  A.,  n.  s.,  216;  Federal  Lead 
Co,  V.  Swyers,  161  Fed.  687,  88  C.  C.  A.  547 ;  KnisUy  v.  Pratt, 
148  N.  Y.  372,  42  N.  E.  986,  32  L.  R.  A.  367 ;  Spiva  v.  Osa^e 

C.  &  M,  Co,,  88  Mo.  68 ;  Mika  v.  Passaic  Print  Works,  76  N.  J. 
L.  561,  70  Atl.  327 ;  Marshall  v.  Norcross,  191  Mass.  568,  77  N.  E. 
1151. 

It  is  manifest,  from  a  reading  of  onr  statute,  that  the  legis- 
lature did  not  intend,  or  attempt,  to  establish  a  measure  of  lia- 
bility at  variance  with  the  ancient  principles  of  the  common 
law;  and  therefore  it  was  the  right  of  the  defendant  to  rely 
upon  its  pleaded  defense  of  assumption  of  risk.  What  has  here- 
tofore been  said  applies  equally  as  well  to  the  defense  of  con- 
tributory negligence. 

The  learned  counsel  for  the  appellant  have  directed  the  greater 
part  of  their  argument  to  the  questions  we  have  already  dis- 
cussed; but  one  ground  of  their  motion  for  a  nonsuit  was  that 
the  testimony  showed  that  the  plaintiff  had,  as  a  matter  of  law, 
assumed  the  risk.  We  find  no  discussion  of  this  question  in  the 
resx>ondent's  brief.  In  order  to  hold  that  the  plaintiff  is  pre- 
cluded from  recovery  because  of  assumption  of  risk,  it  is  neces- 
sary that  the  testimony  should  disclose,  not  only  that  he  knew 
of  the  physical  conditions  surrounding  him,  but  that  he  knew 
and  appreciated  the  danger  therefrom.  (Hollingsworth  v. 
Davis-Daly  Estates  Copper  Co,,  38  Mont.  143,  99  Pac.  142.) 
If,  upon  this  latter  question,  different  men  of  fair,  sound  minds 
might  draw  different  conclusions,  then  the  question  must  be 
submitted  to  the  jury.  {Anderson  v.  Northern  Pacific  By,  Co,, 
34  Mont.  181,  85  Pac.  884.)  The  testimony  before  us  shows  that 
there  was  a  difference  of  opinion  as  to  whether  the  cage  was  safer 
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with  doorsy  or  without  them,  while  the  work  of  cutting  stations 
was  being  prosecuted.  While  the  actual  work  of  sinking  was  in 
progress,  plaintilff  had  no  right  to  demand  the  presence  of  doors. 
The  managers  of  the  mine  were  of  opinion,  not  only  that  a  cage 
without  doors  was  safer  while  cutting  stations,  but  that  the  law 
did  not  impose  any  duty  to  place  doors  thereon  at  that  time. 
Whether  or  not  the  plaintiff  entertained  the  same  opinion  is 
not  disclosed ;  but  he  might  well  have  done  so  in  equal  good  faith 
with  his  employers.  Under  these  circumstances,  we  cannot  say 
that  the  testimony  conclusively  shows  that  he  appreciated  the 
danger,  or  that,  as  a  matter  of  law,  he  assumed  the  risk.  In  the 
case  of  Rcise  v.  Minneapolis  etc.  By,  Co,,  supra,  Mr.  Justice 
Jaggard  said:  ''It  is  clear  that  his  appreciation  of  the  risk  was 
for  the  jury.  He  had  no  special  occasion  to  animadvert  to  the 
possible  danger.  He  had  done  his  usual  work  with  safety  under 
the  same  conditions.  No  peril  necessarily  confronted  him.  Was 
he  bound  to  reason  that  if  something  should  cause  him  to  fall, 
and  that  if  he  should  fall  in  the  direction  of  the  shaft,  and  that 
if  it  should  at  the  time  be  in  motion,  he  might  be  hurt  t  *  *  * 
We  think  that  it  was  error  to  hold  him  to  have  assumed  the  risk 
as  a  matter  of  law,  because,  as  Ryan,  J.,  said  in  Dorsey  v.  Conr 
simction  Co.,  42  Wis.  583,  'the  consequence  of  acquiescence  ought 
to  rest  upon  positive  knowledge  *  *  *  of  the  precise  danger 
assumed,  and  not  on  vague  surmise  of  the  possibility  of  dan- 
ger.' »' 

It  is  contended,  finally,  that  the  complaint  does  not  state  facts 
sufiScient  to  constitute  a  cause  of  action.  The  pleading  is  not 
well  drawn,  in  the  light  of  the  testimony,  and  does  not  set  forth 
the  facts  constituting  the  cause  of  action  in  ordinary  and  concise 
language.  The  allegation  that  the  "defendant  caused  the  plain- 
tiff to  slip  through  the  open  cage  with  no  doors,  and  the  said 
defendant  thereby  broke  two  bones  in  plaintiff's  foot,''  is  with- 
out substantiation  in  the  testimony.  But  we  are  of  opinion  that, 
from  a  reading  of  the  entire  complaint,  a  cause  of  action  may  be 
gathered* 
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For  the  reasons  heretofore  stated,  however,  the  judgment  and 
order  appealed  from  are  reversed,  and  the  cause  is  remanded  for 
a  new  triaL 

Reversed  and  remanded. 

Mb.  Chiep  Justics  Bbantly  and  Mb.  Justicb  HoiiLOWAT 
concor. 
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(No.  2,7«6.) 
(Snlnnitted  February  10,  1910.    Dedded  Febmarj  26,  1910.) 

[107  Fkc  510.] 

Criminal  Law — Ctaming — Information — Amendment  After  Plea 
— Surplusage — Evidence— Insufficiency, 

Criminal  Law  —  Qaming  —  Information — Sarplnsage — ^Amendment  After 
Plea. 

1.  The  particular  name  of  a  game  of  chance  played  with  cards 
for  money,  checks,  etc.,  contrary  to  the  provisions  of  section  8416, 
Bevised  Codes,  need  not  be  stated  in  the  information;  hence  where 
the  pleader  did  state  the  name,  it  was  surplusage,  and  not  a  matter 
of  substance,  and  the  court  did  not  err  in  permitting  the  state  to 
amend,  after  defendant's  plea  had  been  entered,  by  striking  out  such 
designation,  especially  where  defendant  had  not  asked  for  a  con- 
tinuance or  urged  at  the  time  that  his  rights  would  be  prejudiced, 
or  that  the  proof  he  was  prepared  to  make  would  not  be  equally 
applicable  to  the  amended  charge. 

Same — Trial — ^Bemarks  of  Court — ^Beyiew. 

2.  Where  the  record  fails  to  disclose  that  defendant  objected  to 
certain  remarks  of  the  trial  judge,  made  in  the  presence  of  the  jury, 
or  saved  an  exception,  his  contention  that  he  suffered  prejudice  wUl 
not  be  reviewed  on  appeaL 

Same — ^Evidence — Insufficiency. 

3.  Evidence  which  furnished  no  more  than  a  well-grounded  suspicion 
that  defendant  had  violated  the  anti-gambling  law,  held,  insufficient 
to  warrant  conviction.  Mere  suspicions  or  probabilities,  however 
strong,  are  not  sufficient  basis  for  the  conviction  of  crime. 

Appeal  from  District  Court,  Silver  Bow  County;  Michael  Don- 
Ian,  Judge. 
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liBANDEB  DuNOAN  WHS  convicted  of  operating  and  conducting 
a  gambling  game,  and  he  appeals  from  the  judgment  and  an 
order  denying  him  a  new  trial.    Reversed. 

Messrs.  Canning  dk  Keating  submitted  a  brief  in  behalf  of  Ap- 
pellant.   Mr,  J,  E,  Keating  argued  the  cause  orally. 

The  court  erred  in  permitting  the  county  attorney  to  amend 
the  information.  The  amendment  was  to  a  matter  of  substance 
and  not  of  form.  So  much  so,  in  fact,  that  it  had  the  effect  of 
changing  the  entire  charge  in  the  information.  (State  v.  Mo 
Kee,  17  Utah,  370,  53  Pac.  733.) 

The  general  rule  is  that  all  descriptive  matters  in  the  informa- 
tion, although  unnecessarily  particular,  must  be  proved  as  laid. 
(22  Cyc.  448 ;  State  v.  McDonald,  10  Mont  22,  24  Am.  St.  Rep. 
25,  24  Pac.  628;  McAllister  v.  State,  55  Tex.  Cr.  264,  116  S.  W. 
582.)  In  the  case  of  Windsor  v.  Commonwealth,  4  Leigh  (Va.), 
680,  the  indictment  was  for  gaming,  and  charged  the  defendant 
with  unlawfully  playing  with  cards,  to  wit:  ''Game  of  all-fours,'' 
of  ''Loo,"  and  of  "Whist."  It  was  held  that  to  convict  the  de- 
fendant on  the  prosecution,  it  was  necessary  to  show  that  he 
played  some  of  the  specific  games  mentioned  in  the  indictment. 
(See,  also,  People  v.  Strassman,  112  Cal.  683,  45  Pac.  3;  Dud- 
ney  v.  State,  22  Ark.  251 ;  State  v.  Anderson,  30  Ark.  131 ;  Stats 
V.  Hesner,  55  Iowa,  494,  8  N.  W.  329.) 

If  the  foregoing  is  the  law,  we  contend  that  the  particular 
game  charged,  as  constituting  the  crime  alleged,  was  a  material 
allegation,  and  a  material  allegation  is  a  matter  of  substance. 
Hence  the  amendment  should  not  have  been  allowed. 

Remarks  made  by  the  court,  which,  if  they  were  put  in  the 
instructions,  would  be  an  error  in  the  case,  are  sufficient  to  re- 
verse. (1  Sackett  on  Instructions,  sec.  88;  see,  also,  State  t. 
Alien,  100  Iowa,  7,  69  N.  W.  275 ;  Cronkhite  v.  Dickerson,  51 
Mich.  177,  16  N.  W.  371 ;  State  v.  Ah  Tong,  7  Nev.  148 ;  Lewter 
V.  Lindley  (Tex.  Civ.  App.),  89  S.  W.  785;  Hicks  v.  Vniied 
States  (Okl.  App.),  103  Pac.  873.) 
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The  state  absolutely  failed  to  show  that  there  was  any  game 
at  all  played,  and  consequently  failed  to  prove  the  corptLS  delicti. 

The  law  does  not  permit  a  decision  to  be  made  on  remote  in- 
ferences. (Dyson  v.  State,  26  Miss.  362;  Rye  v.  State,  8  Tex. 
App.  153 ;  United  States  v,  Ross,  92  U.  S.  282,  23  L.  Ed.  707  ; 
State  V.  McCarthy,  36  Mont.  234,  92  Pac.  521.) 

The  information  does  not  state  facts  sufficient  to  constitute  a 
public  offense.  In  the  case  of  Myers  v.  State,  41  Tex.  Cr.  508,  55 
S.  W.  818,  the  court  said:  "An  indictment  for  gaming  which 
charges  the  accused  with  'x>ermitting  a  game'  in  a  prohibited  place 
under  his  control,  without  charging  the  playing  of  some  of  the 
inhibited  games,  charges  no  offense."  (See,  also.  People  v. 
Stedeker,  175  N.  T.  57,  67  N.  E.  132;  Woody  v.  State,  113  Ga. 
927,  39  S.  E.  297 ;  Eylar  v.  State,  37  Tex.  Cr.  257,  39  S.  W.  665 ; 
Montgomery  v.  State,  40  Pla.  174,  24  South.  68.) 

Mr.  Albert  J.  Oalen,  Attorney  General,  and  Mr.  W.  L. 
Murphy,  Assistant  Attorney  General,  filed  a  brief  on  behalf  of 
the  State.    Mr.  Murphy  argued  the  cause  orally. 

MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

Leander  Duncan  and  others  were  convicted  of  operating  and 
conducting  a  gambling  game.  From  the  judgment  of  conviction, 
and  from  an  order  denying  him  a  new  trial,  the  defendant  Dun- 
can appealed. 

1.  The  first  contention  made  is  that  the  trial  court  erred  in 
permitting  the  information  to  bo  amended  after  the  defendant 
had  entered  his  plea.  Sections  9108  and  9174,  Revised  Codes, 
provide : 

"Sec.  9108.  An  information  may  be  amended  in  matter  of 
substance  or  form  at  any  time  before  the  defendant  pleads,  with- 
out leave  of  court.  The  information  may  be  amended  at  any 
time  thereafter  and  on  the  trial  as  to  all  matters  of  form,  at  the 
discretion  of  the  court,  where  the  same  can  be  done  without 
prejudice  to  the  rights  of  the  defendant    No  amendment  must 
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cause  any  delay  of  the  trial  unless  for  good  cause  shown  by 
affidavit/' 

''Sec.  9174.  Upon  the  trial  of  an  indictment  or  information, 
when  a  variance  between  the  allegation  therein  and  the  proof, 
in  respect  of  time,  or  in  name  or  description  of  any  place,  person 
or  thing,  shall  appear,  the  court  may,  in  its  judgment,  if  the 
defendant  cannot  be  thereby  prejudiced  in  his  defense  on  the 
merits,  direct  the  indictment  or  information  to  be  amended,  ac- 
cording to  the  proof,  on  such  terms  as  to  the  postponement  of  the 
trial,  to  be  had  before  the  same  or  another  jury,  as  the  court 
may  deem  reasonable." 

As  originally  drawn,  the  information  charged  the  defendant 
with  operating  and  conducting  a  certain  game  of  chance  played 
with  cards,  ''commonly  known  as  and  called  by  the  name  of 
'stud  horse  poker,'  "  said  game  being  then  and  there  played, 
carried  on,  run,  and  conducted  with  cards  for  money,  checks, 
credits,  and  other  representatives  of  value.  The  amendment 
was  made  by  striking  out  the  words  quoted  above.  If  these 
words  were  material,  in  the  sense  that  their  presence  in  the  in- 
formation was  necessaiy  to  constitute  the  statement  of  a  public 
offense,  or  if  the  information,  as  amended,  charged  an  offense 
different  from  the  one  it  charged  before  the  amendment  was 
made,  then,  confessedly,  the  amendment  was  as  to  a  matter  of 
substance  and  could  not  be  made  after  plea.  (Section  9108, 
above;  22  Cyc.  439.)  The  attorney  general  concedes  that  it  is 
the  rule  that  if  these  words,  so  stricken,  had  remained  in  the  in- 
formation, the  state  would  have  been  confined  in  its  proof  to 
the  specific  game  designated.  {State  v.  Radmilovich,  ante,  p. 
93,  105  Pac.  91.)  But  counsel  for  appellant  err  in  assuming 
that  this  is  a  rule  of  pleading,  whereas  it  is  a  rule  of  evidence. 

Section  8416,  Bevised  Codes,  under  which  the  defendant  was 
convicted,  makes  it  a  crime  to  carry  on  or  conduct  a  game  of 
chance  played  with  cards  for  money,  checks,  credits,  or  other 
representatives  of  value.  The  information,  as  originally  drawn, 
charged  the  defendant  with  that  crime,  and  the  information  in 
its  amended  form  does  likewise.    The  original  information  desig- 
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nated  the  game  hy  name;  the  amended  information  does  not. 
But  to  hold  that  it  is  necessary  to  .state  in  the  information  the 
particular  name  of  the  game  would  open  the  way  to  wholesale 
evasions  of  the  statute,  by  the  clever  device  of  changing  the  name 
of  any  game;  and  the  authorities  quite  uniformly  hold  that  it  is 
not  necessary  to  make  such  particular  designation  in  the  in- 
formation. Accordingly,  we  hold  that  the  words  which  were 
eliminated  by  the  amendment  were  mere  surplusage,  and  that  the 
court  did  not  err  in  its  ruling;  particularly  in  view  of  the  fact 
that  a  continuance  was  not  demanded,  nor  was  it  urged  at  the 
time  that  the  rights  of  the  defendant  would  be  prejudiced  by 
the  amendment,  or  that  the  proof  he  was  prepared  to  make  would 
not  be  equally  applicable  to  the  charge  as  made  by  the  amended 
information.  {State  v.  OUver,  20  Mont.  318,  50  Pae.  1018 ;  State 
V.  Gitt  Lee,  6  Or.  425 ;  People  v.  Carroll,  80  Gal.  153,  22  Pac. 
129;  State  v.  Anderson,  30  Ark.  131;  20  Cyc.  904.) 

2.  Exception  is  taken  in  this  court  to  certain  remarks  made 
by  the  judge  of  the  trial  court  in  the  presence  of  the  jury.  But 
the  record  fails  to  disclose  that  any  objection  was  made,  ruling 
requested,  or  exception  saved  in  the  court  below,  and  there  is 
therefore  not  anything  before  us  to  review. 

3.  The  principal  assignment  of  error,  and  the  only  other  one 
which  requires  special  notice,  relates  to  the  insuflBciency  of  the 
evidence  to  sustain  a  conviction.  From  the  brief  of  the  attorney 
general  we  quote  his  rSsumS  of  the  evidence,  as  follows:  ''The 
testimony  of  the  witnesses  on  behalf  of  the  state,  Charles  S. 
Henderson,  J.  B.  Henderson,  and  W.  D.  Tracy,  all  peace  officers 
of  Silver  Bow  county,  connected  with  the  sheriflf's  office,  is  to 
the  effect,  generally,  that  when  they  broke  into  the  rooms  where 
the  defendants  were  arrested,  they  found  about  seven  or  eight 
men,  who  had  apparently  been  playing  cards.  There  was  a  card- 
table,  cards  and  chips  scattered  about  the  room.  Some  of  the 
inmates  were  trying  to  escape,  and  all  were  much  perturbed, 
and  apparently  attempting  to  conceal  what  had  been  going  on. 
The  testimony  of  the  witness  Tracy,  in  part,  is  as  follows: 
'About  2  o'clock  that  day  we  went  down  to  Veale's  place,  and  in 
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the  back  end  of  the  saloon  burst  the  door  in,  and  found  seven  or 
eight  fellows.  I  helped  break  the  door  in,  and  found  sevcD  or 
eight  fellows  inside,  in  a  state  of  confusion,  tr\'ing  to  get  away; 
they  were  here  and  there  and  every  place,  and  Mr.  Duncan  here 
was  trying  to  get  out  of  some  door  in  the  back,  and  I  grabbed 
him;  and  he  said,  "It  is  funny" — ^he  was  trying  to  get  out  of 
some  door  in  the  back — he  says,  **It  is  funny,  every  time  I  try 
to  get  away,  you  catch  me.*'  '  The  same  witness  testifies  that 
the  table  was  a  poker-table;  that  he  examined  the  cards,  and 
noticed  that  they  were  regular  playing  cards,  and  that  the  checks 
were  such  as  were  used  in  ordinary  card  games.  There  is  no 
evidence  that  any  money  was  found  on  the  table  or  floors,  but 
that  the  defendants,  or  some,  of  them,  when  searched  at  the  jail, 
had  money  upon  their  persons.  The  only  evidence  that  the  game 
of  cards  was  being  carried  on  for  money,  or  other  representa- 
tives of  value,  or  other  property,  is  the  fact  that  the  seven  or 
eight  inmates  of  the  room  were  thrown  into  a  state  of  confusion 
upon  the  entrance  of  the  officers,  and  all  of  them,  especially  the 
appellant  here,  were  making  vigorous  efforts  to  escape  from  the 
room  and  to  avoid  arrest.''  It  will  be  observed  that  there  is  not 
any  direct  evidence  that  a  game  of  cards  had  been  played,  and 
there  is  not  any  evidence,  direct  or  circumstantial,  that,  if  a 
game  had  been  played,  it  had  been  carried  on,  opened,  conducted, 
operated  or  run  for  money  or  other  representatives  of  value. 
Since  the  statute  does  not  condemn  the  playing  of  a  game  with 
cards  merely,  it  is  apparent  that  this  evidence  does  not  go  fur- 
ther than  to  create  a  well-grounded  suspicion  that  the  defendant 
and  his  associates  were  violating  the  law.  In  State  v.  McCarthyr 
36  Mont.  226,  92  Pac.  521,  this  court  said:  "There  must  be  some 
substantive  testimony  to  justify  the  judgment  of  the  court. 
Mere  suspicions  or  probabilities,  however  strong,  are  not  suffi- 
cient basis  for  the  conviction  of  crime.'' 

The  judgment  and  order  are  reversed,  and  the  cause  is  re- 
manded for  a  new  trial. 

Reversed  and  remanded, 

Mb.  Chiep  Justice  Brantlt  and  Mb.  Justice  Smith  concur. 
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SCHWINDT,  Respondent,  v.  LANE  POTTER  LUMBER  CO.,. 

LTD.,  Appellant. 

(No.  2,77i.) 
(Submitted  February  21,  1910.    Decided  March  1,  1910.) 

[107  Pac.  818.] 

Pleadings — Complaint — Duplicity — Demurrer. 

1.  Where  it  was  apparent  from  plaintiff's  complaint  that  he  had 
but  a  single  demand  against  defendant,  yiz.,  one  for  goods,  wares  and 
merchandise  furnished  to  the  latter,  but  the  pleading  was  so  drawn 
as  to  suggest  three  different  theories  of  plaintiff's  cause  of  action, 
to- wit,  that  defendant  was  liable  as  an  original  debtor,  or  as  a  guar- 
antor, or  as  a  tort-feasor,  a  special  demurrer  interposed  to  it  on  the 
ground  of  duplicity  should  have  been  sustained. 

Appeal   from   District   Court,   Sanders   County;   Henry   L. 
Meyers,  Judge. 

Action  by  Henry  Schwindt  against  the  Lane  Potter  Lumber 
Company,  Limited.    Judgment  for  plaintiff,  and  defendant  ap* 

(537) 
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peals  from  it  and  an  order  denying  a  new  trial.    Beversed  and 
remanded. 

Mr.  James  A.  Walsh  submitted  a  brief  in  behalf  of  Appellant, 
and  argued  the  cause  orally. 

In  behalf  of  Respondent  there  was  a  brief  and  oral  argument 
by  Mr.  Elmer  E.  Hershey. 

MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court 

The  complaint  in  this  action  alleges  that  in  the  fall  of  1907, 
the  defendant  company  was  engaged  in  cutting  logs  in  the  vicin- 
ity of  Heron,  Montana,  and  had  a  party  in  charge  of  such  work 
whom  it  authorized  to  issue  orders  upon  the  defendant  company 
for  goods,  wares,  merchandise,  and  other  supplies  necessary  to 
carry  on  the  work ;  that  the  party  in  charge  of  the  work  issued 
to  the  plaintiff,  who  was  engaged  in  the  general  mercantile  busi- 
ness, three  certain  orders,  aggregating  $1,208.34,  for  goods  fur- 
nished by*  the  plaintiff  and  for  money  expended.  It  is  also 
alleged  that  in  November,  1907,  the  plaintiff  made  inquiry  of  de- 
fendant with  regard  to  orders  issued  upon  it  by  the  party  in 
charge  of  the  work,  and  that  the  defendant  replied  that  the  time 
orders  would  be  paid  on  January  20,  1908,  and  the  other  orders 
on  the  5th  of  each  month  or  as  soon  thereafter  as  the  office  work 
would  permit;  that  defendant  requested  plaintiff  to  notify  it 
once  a  week  of  the  orders  he  had  on  hand,  and  that  defendant 
would  promptly  notify  plaintiff  whether  such  orders  were  all 
right;  that,  in  accordance  with  this  arrangement,  the  orders 
issued  to  the  plaintiff  were  promptly  sent  to  the  defendant  com- 
pany at  its  principal  office  at  Clark's  Fork,  Idaho,  the  first  two 
orders  having  been  sent  on  December  7,  and  the  last  one  on 
December  11, 1907 ;  that  the  defendant  retained  said  orders  until 
the  16th  of  December,  1907,  when  it  returned  them  to  the  plain- 
tiff, and  then  and  thereafter  refused  to  pay  the  same  or  any 
part  thereof;  that  by  reason  of  the  fact  that  the  defendant  re- 
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• 
tained  said  orders  until  December  16th,  and  did  not  promptly 
notify  the  plaintiff  that  the  orders  would  not  be  accepted  or  paid, 
the  plaintiff  was  led  to  believe  that  they  would  be  paid,  and  by 
reason  thereof  suffered  the  goods  to  be  taken  away,  and  thereby 
plaintiff  was  deprived  of  an  opportunity  to  rescind  the  sale  and 
recover  the  goods.  To  this  complaint  the  defendant  interposed 
a  general  and  a  special  demurrer.  These  demurrers  were  over- 
ruled, the  defendant  answered,  the  cause  was  tried  and  resulted 
in  plaintiff  recovering  judgment  for  the  full  amount  claimed; 
and  from  the  judgment  entered,  and  from  an  order  denying  it 
a  new  trial,  the  defendant  company  appealed. 

The  principal  contention  made  in  this  court  is  that  the  trial 
court  erred  in  overruling  defendants'  demurrer  to  the  complaint. 
The  allegations  of  the  complaint,  paraphrased  above,  suggest 
three  theories  of  plaintiff's  cause  of  action  or  grounds  of  defend- 
ants' liability:  (a)  That  the  goods  were  sold  to,  and  the  money 
expended  for,  the  defendant  itself,  at  the  special  instance  and 
request  of  John  McGill,  the  party  in  charge  of  the  work  who  was 
its  duly  authorized  agent;  or  (b)  that  the  goods  were  sold  to, 
and  the  money  expended  for,  McGill,  and  that  the  defendant 
company  agreed  to  accept  and  pay  McGill 's  orders  issued  for 
the  same;  or  (c)  that  plaintiff  was  damaged  in  the  amount 
claimed,  by  reason  of  the  failure  of  the  defendant  company  to 
return  to  the  plaintiff  within  a  reasonable  time  the  three  orders 
issued  by  McGill  and  referred  to  in  the  complaint.  It  is  quite 
apparent  that  the  evidence  which  would  support  any  one  of  these 
theories  would  not  support  either  of  the  other  two;  and,  since 
one  primary  object  of  the  complaint  was  to  apprise  the  defend- 
ant of  the  proof  which  it  would  be  required  to  meet  (6  Ency.  of 
PL  &  Pr.  250),  the  complaint  in  this  instance  fails  of  its  pur- 
pose. 

In  6  Encyclopedia  of  Pleading  and  Practice,  248,  it  is  said: 
''^An  issue  is  defined  as  a  single,  certain,  and  material  point  aris- 
ing out  of  the  allegations  or  pleadings  of  the  parties,  which 
would  generally  be  made  up  by  an  affirmative  or  negative.  The 
object  of  pleadings  is  to  bring  out  this  issue  between  the  parties, 
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and  to  this  end  certainty  is  one  of  the  most  common  require- 
ments." 

Upon  the  subject  now  under  consideration,  and  under  the  head, 
"Rules  which  Tend  to  Produce  Singleness  or  Unity  in  the  Issue," 
Mr.  Stephens,  in  speaking  of  duplicity,  under  rules  of  pleadinor 
at  common  law,  says:  "Pleadings  must  not  be  double.  This 
rule  applies  both  to  the  declaration  and  subsequent  pleadings. 
Its  meaning  with  respect  to  the  former  is  that  the  declaration 
must  not,  in  support  of  a  single  demand,  allege  several  distinct 
matters,  by  any  one  of  which  that  demand  is  sufficiently  sup- 
ported." (Andrews*  Stephens*  Pleading,  2d  ed.,  sec.  175;  1 
Chitty  on  Pleadings,  •p.  249;  Gould  on  Pleadings,  p.  405;  7 
Ency.  of  PI.  &  Pr.  237.)  The  term  "duplicity,"  used  in  Code 
practice,  has  been  given  a  somewhat  enlarged  meaning,  but  stiU 
includes  all  that  was  comprehended  by  the  definition  at  common 
law.     (Bliss  on  Code  Pleading,  sec.  290.) 

The  complaint  indicates  quite  clearly  that  the  plaintiff  has  but 
a  single  demand,  and  the  defendant  was  entitled  to  know  whether 
it  was  sued  upon  an  original  liability,  or  as  a  guarantor,  or  as  a 
tort-feasor ;  and,  having  called  the  particular  defects  in  the  com- 
plaint to  the  attention  of  the  trial  court,  it  was  error  to  over- 
rule the  special  demurrer.  {Lynch  v.  Oreat  Northern  Ry.  Co., 
38  Mont.  511,  100  Pac.  616;  Hosty  v.  Moulton  Water  Co,,  39 
Mont.  310,  102  Pac.  568.)  It  would  not  serve  any  useful  pur- 
pose to  discuss  the  other  questions  raised  upon  this  appeal  If 
the  complaint  is  redrafted,  so  that  it  will  indicate  the  theory  of 
defendant's  liability,  many,  if  not  all,  of  these  questions  will 
not  arise  again. 

For  the  error  noted,  the  judgment  and  order  are  reversed,  and 
the  cause  is  remanded  for  further  proceedings  not  inconsistent 
with  the  views  herein  expressed. 

Reversed  and  remanded, 

Mb.  Chief  Justice  Brantly  and  Mb.  Justice  Smith  concur. 
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I/ANE  ET  AL.,  Respondents,  v.  LANE  POTTER  LUMBER  CO., 

LTD.,  Appellant. 

(No.  2,772.) 
(Submitted  February  21,  1910.     Decided  March  2,  1910.) 

[107  Pac.  898.] 

Logs     and     Logging — Liens — Employment — Evidence — Insuffi- 
ciency, 

liOgs  and  Logging — Liens — Statutes — Strict  Construction. 

1.  Section  5819,  Bevised  Codes,  giving  liens  to  persons  performing 
labor  in  logging  operations,  creates  a  right  where  none  existed  before; 
hen(*e  the  requirements  as  to  the  steps  necessary  to  secure  them  must  be 
strictly  pursued. 

Same — Employment — Evidence — InsuflSciency. 

2.  Plaintiff  proceeded  under  section  5819,  Bevised  Codes  (prior  to 
amendment  by  Laws  of  1909,  p.  66),  to  secure  a  lien  on  lo^s  in  the 
cutting  of  which  he  had  performed  labor.  The  section  provides  that 
the  lien  claimant  must  have  been  employed  "by  the  owner  or  his  agent." 
The  evidence  showed  that  plaintiff  had  been  hired,  not  by  the  defend- 
ant company  or  its  agent,  but  by  an  independent  contractor.  Meld, 
that  the  evidence  failed  to  establish  a  lien  as  against  the  defendant 
eompany,  the  owner  of  the  logs. 

Appeal  from  District  Court,  Sanders  County;  Henry  L, 
Meyers,  Judge. 

Action  by  Neil  Lane  and  others  against  the  Lane  Potter  Lum- 
ber Company,  Limited,  and  another.  From  a  judgment  for 
plaintiffs  and  an  order  denying  a  new  trial,  defendant  named 
appeals.    Beversed  and  remanded  for  further  proceedings. 

Mr.  James  A.  Walsh  submitted  a  brief  in  behalf  of  Appel- 
lant, and  argued  the  cause  orally. 

The  Act  in  question  contains  more  than  one  subject,  and  is 
in  violation  of  section  23  of  Article  V  of  the  Constitution. 
The  title  is  ambiguous  and  uncertain,  the  subject  is  not  clearly 
expressed.  The  three  subjects  and  the  three  classes  of  liens 
provided  for  in  the  Act  are  not  clearly  expressed  in  the  title. 
The  fact  that  a  lien  is  provided  in  each  of  the  three  sections  does 
not  make  it  the  same  subject,  and  that  subject  is  not  expressed 
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in  the  title.  The  distinction  between  the  different  classes  of 
liens  is  demonstrated  wherever  the  question  has  been  presented 
to  the  court.  (See  Babka  v.  Eldred,  47  Wis.  189,  2  N.  W.  102, 
559 ;  Dexter,  Horton  <&  Co.  y.  Sparkman,  2  Wash.  165,  25  Pac. 
1070;  Singer  v.  Wallace,  8  Wash.  676,  36  Pac.  466;  Ryan  v. 
Ouilfoa,  13  Wash.  373,  43  Pac.  351 ;  Winsar  v.  Jokn$on,  5  Wash. 
429,  32  Pac.  215.) 

The  provision  of  the  Act  concerning  attorneys'  fees  is  uncon* 
stitutional.  It  will,  no  doubt,  be  contended  that  in  the  case  of 
Warttnan  v.  Kleinschmidi,  12  Mont.  316,  30  Pac.  280,  this  court 
upheld  the  Act  granting  attorneys'  fees.  Since  the  decision  of 
that  case,  the  question  was  before  the  supreme  court  of  the 
United  States,  in  the  case  of  Chdf  etc.  B.  Co.  v.  EUis,  165  U.  S. 
160,  17  Sup.  Ct.  255,  41  L.  Ed.  666,  where  it  was  held  that  a 
statute  granting  an  attorney  fee  is  in  conflict  with  the  Fourteenth 
Amendment  of  the  United  States  Constitution,  and  therefore 
void.  (See,  also.  Builders*  Supply  Depot  v.  O'Connor,  150  CaL 
265,  119  Am.  St.  Rep.  193,  88  Pac.  982,  17  L.  E.  A.,  n.  s.,  909.) 
In  Davidson  v.  Jennings,  27  C!olo.  187,  83  Am.  St  Rep.  49,  60 
Pac.  354,  48  L.  R.  A.  340,  the  Wortman  Case  is  cited,  with  the 
statement  that  the  dissenting  opinion  of  Justice  De  Witt  is 
better  supported  by  reason  and  authority.  (See,  also,  Orand 
Rapids  Chair  Co.  v.  Runnels,  77  Mich.  105,  43  N.  W.  1006; 
Wilder  v.  Railway  Co.,  70  Mich.  384,  38  N.  W.  289 ;  Durkee  v. 
JanesvUle,  28  Wis.  471,  9  Am.  Rep.  500;  South  etc.  R.  R.  Co. 
V.  Morris,  65  Ala.  199;  Smith  v.  Railroad  Co.,  75  Ala.  451; 
Louisville  etc.  R.  R.  Co.  v.  Baldurin,  85  Ala.  627,  5  South.  311^ 
7  L.  R.  A.  266;  Brown  v.  Railroad  Co.,  87  Ala.  370,  6  South. 
295 ;  Paddock  v.  Missouri  Pac.  Ry.  Co.,  155  Mo.  524,  56  S.  W. 
453 ;  Phenix  Ins.  Co.  v.  Hart,  112  Ga.  765,  38  S.  E.  67 ;  Open- 
shaw  V.  Halfin,  24  Utah,  426,  91  Am.  St.  Rep.  796,  68  Pac.  138; 
Atkinson  v.  Woodmansee,  68  Kan.  71,  74  Pac.  640,  64  L.  R.  A. 
325 ;  Hocking  Vol.  Coal  Co.  v.  Rosser,  53  Ohio  St.  12,  53  Am. 
St.  Rep.  622,  41  N.  E.  263,  29  L.  R.  A.  386 ;  Randolph  v.  Sup- 
ply Co.,  106  Ala.  501,  17  South.  721;  Merced  Lumber  Co.  v. 
Bruschi,  152  Cal.  372,  92  Pac.  844.)     In  the  light  of  these  later 
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authorities  we  respectfully  ask  the  court  to  reconsider  the  rule 
adopted  in  the  Wortman  Case, 

Statutes  of  this  character  cannot  be  extended  to  meet  cases 
not  within  their  scope,  no  matter  how  meritorious  they  may  be. 
{Morris  v.  Louisville  etc.  B.  Co.,  123  Ind.  489,  24  N.  E.  335.) 
This  lien  is  a  statutory  right.  It  does  not  exist  at  common  law. 
A  person,  to  claim  the  right,  must  bring  himself  clearly  within 
the  statute  and  show  that  he  performed  the  work  for,  and  at 
the  instance  of  the  owner  or  his  agent.  Unless  such  is  shown 
he  cannot  have  any  lien  upon  the  logs.  The  words  providing 
for  a  lien  upon  the  logs,  belonging  to  the  person  for  whom  the 
work  and  labor  was  performed,  whether  such  work  was  done 
at  the  instance  of  the  owner  or  his  agent,  are  restrictive,  and  the 
work  must  have  been  performed  for  and  at  the  instance  of  the 
owner  or  his  agent  before  the  lien  can  apply.  Where  we  find 
decisions  giving  a  lien  to  a  person  who  does  work  for  a  contractor 
or  a  subcontractor,  it  will  be  found  that  there  is  a  statute  which 
permits  a  lien  to  be  obtained  in  such  case.  This  is  the  case  in 
Michigan,  California,  New  Mexico,  Arizona,  Nebraska,  Nevada 
and  other  states.  Li  Wisconsin  a  lien  is  given  to  any  person  who 
performs  labor  "for  or  on  account  of  the  owner,  agent,  or  as- 
signees''; and  in  the  case  of  Oross  v.  Eiden,  53  Wis.  543,  11 
N.  W.  9,  it  was  held  that  a  person  who  performed  labor  for 
an  independent  contractor  was  not  entitled  to  a  lien.  To  the 
same  effect  are  the  cases  of  Wright  v.  Terry,  23  Fla.  160,  2 
South.  6 ;  Jacohs  v.  Knapp,  50  N.  H.  71. 

An  independent  contractor  is  not  in  any  sense  the  agent  of 
the  person  with  whom  he  contracts.  He  is  independent  and  acta 
independently.  He  receives  so  much  for  his  work.  He  hirea 
his  own  men.  He  has  no  authority  to  represent  the  man  with 
whom  he  contracts  or  bind  him  in  any  way.  {Dellecella  v. 
Haronie,  34  Mo.  App.  179;  Ladd  v.  Grand  Isle,  67  .Yt.  172,  31 
AtL  34;  Mechem  on  Agency,  747;  Holt  v.  Whatley,  51  Ala.  569; 
De  Forrest  v.  Wright,  2  Mich.  368;  RUey  v.  State  Steamship 
Co.,  29  lia.  791,  29  Am.  Rep.  249;  Barry  v.  City  of  St.  Loiiis^ 
17  Mo.  lill ;  Forsyth  v.  Hooper,  11  Allen,  419 ;  Hilliard  v.  Rick- 
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urdson,  3  Gray,  349,  63  Am.  Dec.  743;  Linton  v.  Smith,  8  Gray, 
147 ;  Kelly  v.  New  York,  11  N.  Y.  432 ;  McCafferiy  v.  Spuyten 
Duyvel  &  P.  ilf.  B,y,  Co.,  61  N.  Y.  178,  19  Am.  Rep.  267;  King 
V.  New  York  Central,  66  N.  Y.  181,  23  Am.  Rep.  37;  Burke  v. 
Norwich  W.  R.  Co.,  34  Conn.  474;  Pfau  v.  Williamson,  63  111. 
16;  E well's  Evans  on  Agency,  399,  645;  Harrison  v.  Collins,  86 
Pa.  153,  27  Am.  Rep.  699.) 

There  was  a  brief  in  behalf  of  Respondents  by  Messrs.  Hail 
4t  Patterson,  and  oral  argument  by  Mr.  Patterson. 

The  contention  that  the  Act  is  unconstitutional  on  the  ground 
that  its  subject  is  not  clearly  expressed  in  the  title  and  that  the 
Act  contains  more  than  one  subject  has  no  merit.  (See  Yegen  v. 
Board  of  Commissioners,  34  Mont.  79,  85  Pac.  740 ;  State  v.  Mc- 
Kinney,  29  Mont.  375,  74  Pac.  1095,  3  Ann.  Cas.  824;  State  v. 
Mitchell,  17  Mont.  67,  42  Pac.  100;  J  oil  v.  Meagher  County,  20 
Mont.  424,  51  Pac.  1034 ;  Snook  v.  Clark,  20  Mont.  230,  50  Pac. 
718 ;  State  v.  Courtney,  27  Mont.  378,  71  Pac.  308 ;  State  v.  Bern- 
heim,  19  Mont.  512,  48  Pac.  441.) 

Section  5820,  Revised  Codes,  is  broad  enough  to  provide  a  lien 
under  the  circumstances  in  this  case.  This  Act  is  remedial  and 
should  be  construed  liberally.  {McOlauflin  v.  Wormser,  28 
Mont.  181,  72  Pac.  428 ;  Davis  v.  Alvord,  94  U.  S.  545,  24  L.  Ed. 
283;  Mochon  v.  Sullivan,  1  Mont.  470.)  The  liens  were  drawn 
in  accordance  with  the  form  and  substance  prescribed  by  the 
lien  Act.  Under  the  Mechanic's  Lien  Act  it  has  been  held  re- 
peatedly that  one  entitled  to  a  lien  is  not  limited  to  the  reason- 
able value  of  the  services.  {Merrigan  v.  English,  9  Mont.  113, 
22  Pac.  454,  5  L.  R.  A.  837 ;  Duignan  v.  Montana  Club,  16  Mont. 
189,  40  Pac.  294;  Qould  v.  Barnard,  14  Mont.  335,  36  Pac.  317; 
Miles  V.  Coutts,  20  Mont.  47,  49  Pac.  393;  Davis  v.  Alvord, 
supra.) 

Section  5819  provides  for  a  lien  for  logging  done  at  the  in- 
stance of  the  owner  or  agent.  The  word  ** instance"  is  intended 
to  be  broad  enough  to  cover  all  cases.    The  contractor  in  any 
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«vent  is  the  agent  of  the  owner.     {Memigan  v.  English^  supra, 
iind  cases  eited;  Duignan  v.  Montana  Club,  supra.) 

Upon  the  question  of  the  constitutionality  of  the  Act  with 
reference  to  the  allowance  of  attorneys'  fees,  the  decision  in 
Wortman  v.  Kleinschmidt,  12  Mont.  316,  30  Pac.  280,  stands  as 
the  law  at  the  present  time.  (See,  also,  Helena  Steam  Heating 
4s  Supply  Co.  V.  Wells,  16  Mont.  65,  40  Pac.  78 ;  Murray  v.  Swan- 
.son,  18  Mont.  533,  46  Pac.  441 ;  Hill  v.  Cassidy,  24  Mont.  108, 
€0  Pac.  811.)  The  case  of  Gulf  C.  &  8.  F.  B.  Co.  v.  Ellis,  165 
U.  S.  160,  17  Sup.  Ct.  255,  41  L.  Ed.  666,  cited  by  counsel  is 
not  in  point.  That  case  was  decided,  as  were  the  authorities 
therein  cited,  upon  an  Act  which  was  not  made  to  apply  uni- 
versally, but  solely  to  railway  corporations. 

MR.  CHIEF  JUSTICE  BRANTLT  delivered  the  opinion  of 
the  court. 

This  action  was  brought  by  the  plaintiff  Neil  Lane  and  forty- 
six  others  to  recover  amounts  alleged  to  be  due  them,  respectively, 
for  services  rendered  to  the  defendants  at  their  special  instance 
and  request  in  "cutting,  manufacturing,  obtaining,  securing, 
skidding,  and  hauling '^  1,200,000  feet  of  logs,  and  to  establish 
and  enforce  liens  upon  the  logs  for  the  amounts  claimed.  In 
addition  to  the  facts  necessary  to  be  stated  to  warrant  recovery, 
the  complaint  alleges  that  the  steps  required  by  the  statute  as 
to  notice  to  secure  liens  had  been  taken.  The  answer  of  the  de- 
fendant McGill  admits  that  the  amounts  claimed  are  due  and 
payable  as  alleged.  The  defendant  corporation,  while  asserting 
that  it  is  the  owner  of  the  logs,  denies  generally  and  specifically 
all  the  material  allegations  in  the  complaint.  The  court  found 
for  the  plaintiffs,  and  rendered  and  caused  to  be  entered  a  judg- 
ment declaring  the  amount  each  was  entitled  to  recover,  with 
interest  and  costs,  including  attorney's  fees,  and  directing  the 
logs  to  be  sold  to  satisfy  the  judgment.  From  this  judgment  and 
an  order  denying  a  new  trial,  the  defendant  corporation  has 
appealed. 

Mont.,  Vol.  40—35 
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The  integrity  of  the  judgment  is  assailed  on  the  groand  that 
the  Act  of  the  legislature  creating  liens  of  the  class  sought  to  be 
established  in  this  action  (Session  Laws  1899,  p.  126;  Revised 
Codes,  sees.  5819-5836)  is  invalid,  in  that  it  contains  more  than 
one  subject,  in  that  its  title  is  ambiguous  and  uncertain,  and  in 
that  in  providing  that  an  attorney's  fee  may  be  recovered  as  a 
part  of  the  costs  in  favor  of  the  lienor  it  is  in  violation  of  section 
6,  Article  III,  of  the  State  Constitution,  and  section  1  of  the  Four- 
teenth Amendment  to  the  Constitution  of  the  United  States*  It  is 
also  assailed  on  the  ground  that  the  evidence  is  insufficient  to 
establish  liens  in  favor  of  any  of  the  plaintiffis.  The  last  con- 
tention must  be  sustained.  Since  this  is  so,  it  will  not  be  neces- 
sary to  consider  whether  the  legislation  is  .void  on  constitutional 
grounds  or  not. 

The  first  section  of  the  Act  (Revised  Codes,  sec.  5819)  creates 
a  lien  in  favor  of  **  every  person  performing  labor  upon,  or 
who  shall  assist  in  obtaining  or  securing  sawlogs,  piling,  railroad 
ties,  •  •  •  whether  such  work  or  labor  was  done  at  the 
instance  of  the  owner  of  the  same  or  his  agent."  By  the  second 
section  (section  5820)  a  lien  is  created  in  favor  of  "every  person 
performing  work  or  labor  or  assisting  in  manufacturing  sawlogs 
and  other  timber  into  lumber  •  •  •  upon  such  lumber  while 
the  same  remains  at  the  mill  where  it  was  manufactured, 
•  •  •  whether  such  work  or  labor  was  done  at  the  instance 
of  the  owner  of  such  logs  or  his  agent  or  any  contractor  or  sub- 
contractor of  such  owner."  This  section  deanes  the  term  ** lum- 
ber" to  mean  "all  logs  or  other  timber  sawed  or  split  for  use, 
including  beams,  joists,  planks,  •  •  •  of  whatsoever  nature 
or  description  manufactured  from  sawlogs  or  other  timber/^ 
The  third  section  (section  5821)  provides  for  a  lien  in  favor  of 
the  owner  of  the  land  upon  which  the  sawlogs  or  other  timber 
is  cut.  It  is  apparent  from  a  cursory  examination  of  it  that  this 
legislation  was  enacted  to  create  an  equity  in  favor  of  three 
classes  of  persons,  to-wit:  (1)  Those  who  are  employed  to  ob- 
tain or  secure  rough  timber  and  transport  it  to  the  mill  for 
manufacture;  (2)  those  who  are  employed  to  assist  in  the  manu- 
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facture  of  it  into  lumber  in  any  form;  and  (3)  those  who  own 
the  land  from  which  the  timber  is  taken.  The  plaintiffs  fall  in 
the  first  class,  for  they  claim  an  equity  by  virtue  of  labor  ex- 
pended in  obtaining  and  securing  sawlogs ;  that  is,  rough  timber. 
The  validity  of  the  judgment  declaring  liens  in  their  favor  must 
therefore  rest  upon  the  answer  to  the  inquiry:  What  does  the 
evidence  tend  to  show  as  to  the  character  of  the  work  done  by 
the  plaintiffis,  and  as  to  who  employed  them  to  do  itf 

The  statute  creates  a  new  right.  Therefore  the  requirements 
as  to  the  steps  to  be  taken  to  secure  it  must  be  strictly  pursued 
{McGlauflin  v.  Wormser,  28  Mont.  177,  72  Pac.  428) ;  and  the 
evidence  must  show,  that,  when  the  labor  and  services  were  per- 
formed, the  plaintiff  occupied  the  relation  toward  the  defendant 
designated  in  the  statute  out  of  which  the  right  to  the  lien  arises ; 
for  it  is  of  no  moment  what  services  are  rendered,  or  at  whose 
instance  they  are  rendered,  if  the  evidence  does  not  bring  the 
plaintiff  clearly  within  the  class  of  those  whom  the  legislature 
intended  to  favor.  While  in  the  second  section  of  the  Act  tbe 
employment  may  be  by  the  defendant  or  his  agent,  or  **any  con- 
tractor or  subcontractor  of  such  owner,"  in  the  first  section  the 
employment  may  be  only  **by  the  owner  •  •  •  or  his 
agent."  Why  this  distinction  was  made  we  may  not  stop  to 
inquire.  It  may  have  been,  and  doubtless  was,  the  result  of 
oversight  in  the  person  who  drafted  the  measure.  After  the 
claims  involved  in  this  case  arose,  the  legislature  amended  the 
first  section  so  as  to  render  it  even  broader  than  the  second 
section  in  defining  the  agency  of  employment  (Laws  1909,  p.  66) ; 
but  that  this  is  so  does  not  aid  in  the  determination  of  this  case. 
It  merely  confirms  the  view  that  the  omission  referred  to  was 
the  result  of  oversight.  However  this  may  have  been,  the  dis- 
tinction is  substantial,  and  may  not  be  ignored.  The  notice  of 
lien  recites  that  the  employment  was  by  McGill  and  the  Lane 
Potter  Lumber  Company.  The  complaint  alleges  the  same, 
except  that  it  mentions  the  corporation  by  its  true  name.  The 
evidence  showing  the  relation  of  the  parties  is  the  following: 
Upon  his  examination  in  chief,  the  defendant  McGill,  a  witness 
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for  the  plain ti£b,  testified:  '^I  was  logging  for  the  Lane  Potter 
Lumber  Company.  Q.  Where  t  A.  In  November  and  Decem- 
ber at  Heron,  Montana,  near  Heron,  Montana,  Sanders  county. 
Q.  What  did  you  do  while  there  with  regard  to  employing  men 
in  or  about  the  logging t  A.  I  don't  understand  the  question. 
Q.  Did  you  employ  men  to  do  the  logging!  Get  out  the  logs? 
A.  Yes,  sir.  Q.  Where  was  the  timber  that  you  were  to  get 
out  and  do  the  logging  upont  A.  It  belonged  to  the  Lane 
Potter  Lumber  Company,  near  Heron.  Q.  Which  way  from 
Heron  T  A.  West  of  Heron  about  two  and  one-half  miles.  Q. 
In  what  county  and  state?  A.  Sanders  county,  Montana.  Q. 
What  was  the  quantity  or  number  of  acres,  for  instance,  that 
jou  were  working  upon  and  getting  out  this  lumber?  A.  I  was 
to  log  off  three  40 's.  Q.  Do  you  know  what  section  that  was  in? 
A.  Section  30.  I  forget  the  minutes  of  it.  Q.  You  say  it  was 
about  how  nuiny  miles  west  of  Heron  t  A«  About  two  and  one- 
half  miles.  Q.  Did  you  establish  a  camp  there  t  A.  Yes,  sir. 
Q.  What  were  you  required  to  do  yourself  and  the  men  you 
employed  with  regard  to  getting  out  the  lumber?  A.  We 
worked  at  it  and  skidded  it,  and  cut  roads  and  built  camps  in 
there  and  cut  the  timber.  Q.  What  were  you  to  do  with  the 
lumber?  A.  Put  it  on  the  banks  of  the  Clark's  Fork  river. 
Q.  In  what  shape  was  it  to  be  put  there?  A.  Decked  up. 
Q.  In  logs?  A.  In  logs;  yes,  sir.  Q.  They  were  not  to  be 
sawed  into  lumber?  A.  No,  sir.  Q.  Did  you  employ  Neil  Lane 
to  work  for  you?  A.  Yes,  sir.  Q.  Have  you  looked  over  the 
complaint  that  was  filed  in  this  case  and  the  liens  that  were 
filed?  A.  I  have  seen  some  of  the  liens.  Q.  Did  you  see  all 
of  them?  A.  Yes;  I  saw  all  of  them,  but  I  didn't  read  all 
of  them.  A.  In  what  manner  were  you  working  for  the  Lane 
Potter  Lumber  Company?  A.  I  had  the  contract  putting  in 
these  logs.  Q.  What  was  your  contract  to  do?  A.  To  put  in 
these  logs,  deliver  these  logs  on  the  bank  of  the  river  for  so 
much  a  thousand;  $5  a  thousand.  Q.  Were  the  plaintiffs  in 
this  case  employed  by  you  to  get  out  that  timber,  in  carrying 
out  that  contract  you  had  with  the  Lane  Potter  people?    A.  I 
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don't  just  understand  the  question.  They  were  working  on  this 
timber.  Q.  They  were  working  for  you  in  carrying  out  this 
contract  t  A.  Yes,  sir.  In  carrying  out  this  contract.  Q.  How 
many  thousand  feet  of  logs  or  timber  were  cut  on  this  con- 
tract by  these  plaintiffs!    A.  Something  over  1,000,000  feet— 

• 

1,300,000,  more  or  less.  Q.  Where  is  that  timber  at  the  present 
timeT  A.  At  the  place  on  the  skids.  Decked  on  skids  what  is 
cut.  Q.  Near  the  river t  A.  No,  sir;  on  the  ground  where  it 
was  cut.  Q.  And  you  had  a  contract  with  the  Lane  Potter 
Lumber  Company  to  deliver  and  cut  these  logs  at  the  landing  at 
so  much  a  thousand,  and  these  men  were  employed  by  you  in 
doing  that  workT  A.  Yes,  sir.  Q.  And  it  was  in  cutting  these 
logs  to  deliver  them  at  the  landing  under  your  contract  that  they 
performed  the  work^  A,  Yes,  sir.  Q.  You  say  there  is  a 
million  of  feet  of  logs  up  there t  A.  Yes;  1,000,000  feet  and 
better." 

During  the  course  of  the  trial  it  became  apparent  that  there 
was  a  variance  between  the  name  of  the  defendant  corporation 
as  stated  in  the  notice  of  lien,  and  that  stated  in  the  complaint, 
the  former  designating  it  as  "Lane  Potter  Lumber  Company," 
and  the  latter  **Lane  Potter  Lumber  Company,  Limited."  In 
order  to  estop  the  corporation  from  availing  itself  of  this  tech- 
nical objection  to  the  notice,  the  plaintiffs  introduced  in  evi- 
dence in  rebuttal,  among  others,  the  following  letter,  as  tending 
to  show  that  the  company  did  business  in  the  name  stated  in 
the  notice: 

** Clark's  Fork,  Idaho,  December  5,  1907. 
*'To  the  Men  Employed  by  John  McGill,  Logging  Timber  Be- 
longing to  the  Lane-Potter  Lbr.  Co. 

"You  are  hereby  notified  that  after  12  o'clock  noon  on  the 
6th  day  of  December,  1907,  that  we  will  not  be  responsible 
for  the  payment  of  any  labor  performed  after  the  above  date. 

**Lane  Potter  Lbr.  Co., 

'*By  Wm.  Potter,  Mgr." 

Disregarding  the  technical  variance  in  the  name  of  the  cor- 
poration thus  appearing  between  the  allegations  of  the  complaint 
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and  the  evidence,  the  evidence  falls  far  short  of  showing  that 
the  employment  of  plaintiflEs  was  by  this  defendant,  either 
directly  or  through  McOill  as  its  agent.  If  McGill's  evidence 
means  anything  at  all,  his  relation  to  the  corporation  was  that 
of  an  independent  contractor,  and  the  employment  of  the  men 
was  by  him  only.  He  was  to  get  out  the  logs  and  deliver  them 
on  the  river  bank  for  $5  per  thousand  feet,  and  he  employed 
the  plainti£Fs.  Li  other  parts  of  his  testimony  he  states  the 
price  per  month  that  he — ^not  his  codefendant — ^had  agreed  to 
pay  them.  It  is  not  intimated  by  him  either  in  the  portion  of 
his  testimony  quoted  above,  or  elsewiiere,  that  he  was  authorized 
by  the  company  to  act  for  it  in  any  way.  Nor  is  his  testimony 
aided  by  any  statement  in  the  letter  of  the  corporation  quoted; 
for  it  is  apparently  addressed,  not  to  the  men  in  the  employ  ot 
the  company,  but  **to  the  men  employed  by  John  McGill."  It 
is  true  that  it  implies,  perhaps,  that  there  may  be  some  sort  of 
liability  to  plaintiflFs  on  the  part  of  the  company  as  guarantor  or 
otherwise  for  wages  earned  up  to  the  time  at  which  it  was 
written.  Yet  in  the  light  of  McGill's  statement  and  the  fact 
that  it  was  addressed  to  the  men  employed  by  McGill  as  such, 
the  conclusion  seems  inevitable  that  the  employment  was  by 
McGill  exclusively.  If  they  have  any  right  against  the  com* 
pany,  it  is  upon  some  other  theory  than  that  stated  in  the  com- 
plaint or  shown  by  the  evidence. 

It  is  argued  with  much  plausibility  that  the  first  section  of  the 
Act  (Revised  Codes,  sec.  5819)  is  broad  enough  in  its  terms  to 
cover  all  cases  in  which  labor  has  been  expended  on  logs  belong- 
ing to  another.  In  any  event,  it  is  said  that  the  contractor  is 
the  agent  of  the  owner.  In  support  of  this  contention  are  cite  J 
the  cases  of  Merrigan  v.  English,  9  Mont.  113,  22  Pac.  454. 
5  L.  B.  A.  837,  and  Duignan  v.  Montana  Club,  16  Mont.  189,  40 
Pac.  294.  It  must  not  be  overlo<Aed,  however,  that  these  are 
cases  involving  mechanics'  liens,  and  arose  under  a  statute  ma- 
terially di£Ferent  in  its  provisions  from  the  one  under  considera- 
tion here.  As  amended  from  time  to  time,  this  statute  has  been 
in  force  in  this  jurisdiction  since  1872.     (Revised  Statutes  1879, 
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Div.  5,  sec.  820  et  seq.;  Comp.  Stats.  1887,  Div.  5,  sec.  1370 
ei  seq,;  Code  Civ.  Proe.  1895,  sec.  2130  et  seq.;  Revised  Codes, 
sees.  7290-7301.)  The  history  of  it  is  given  in  detail  in  Merrigan 
V.  English.  It  is  sufficient  to  say  of  it  here  that  it  is  broad 
enough  in  its  terms  to  make  a  contractor  in  any  degree  the  agent 
of  the  owner  to  the  extent  of  charging  his  property  with  a  lien 
in  favor  of  anyone  who  has  expended  labor  upon  it  or  has  fur- 
nished material  for  its  improvement.  In  the  statute  before  us, 
however,  the  use  of  the  words,  **  Whether  such  work  or  labor 
was  done  at  the  instance  of  the  owner  of  the  same  or  his  agent," 
implies  that  the  employment  may  be  made  only  by  the  owner 
or  one  employed  by  him  as  agent.  One  who  occupies  toward  the 
owner  merely  the  relation  of  contractor  is  not  his  agent  for  any 
purpose,  unless  by  the  terms  of  the  contract  authority  is  given 
him  to  act  as  such.  As  we  have  shown,  the  evidence  does  not 
show  that  McQill  was  the  agent  of  the  corporation. 

However  much  we  might  be  disposed  to  extend  the  terms  of 
the  first  section  of  the  statute,  and,  in  view  of  the  broad  pro- 
visions contained  in  the  second  section,  to  hold  that  the  con- 
tractor is  the  agent  of  the  person  under  whom  he  holds  the  con- 
tract for  the  purpose  of  fixing  a  lien  upon  his  property  in  favor 
of  the  employees  of  the  contractor,  we  have  no  power  to  do  so. 

The  judgment  and  order  are  reversed,  and  the  cause  is  re- 
manded for  further  proceedings  not  inconsistent  with  the  views 
herein  expressed. 

Reversed  and  remanded. 

Me.  JusTicaB  Smfth  and  Mb.  Justice  Holloway  concur. 
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QUIRK,  Appellant,  v.  RICH,  Respondent. 

40       5B3 

Jl      6W  (No.  2,778.) 

(Submitted  Febmaij  24,  1910.    Decided  March  2,  1910.) 

[107  Pac.  821.] 

Contracts — Construciion — Findings — Equity     Cases — Beview — 
Water  Bights — Extent  of  BigMs  Under  Contract. 

Written  Contracts — Construction. 

1.  In  construing  m  written  contract,  the  intention  of  the  parties  must 
be  ascertained,  in  the  first  instance,  bj  reference  to  the  language 
employed  bj  them,  giving  the  words  their  ordinary  meaning;  and 
where  the  language  is  clear,  certain  and  unambiguous,  interpretation 
may  not  be  resorted  to. 

Findings — Equity  Cases — ^Beview. 

2.  Where  the  record  in  an  equity  ease  discloses  substantial  testimony 
to  support  the  findings,  they  will  not  be  disturbed  on  appeaL 

Water  Rights— Contract — Extent  of  Bights  of  Parties. 

3.  Where  the  rights  of  persons  to  the  use  of  the  water  of  a  stream 
for  irrigation,  in  certain  quantities  and  at  certain  times,  are  not 
based  on  their  original  appropriations,  but  on  a  contract  between 
themselves,  neither  is  entitled  to  increase  his  irrigated  acreage  after 
the  date  of  the  contract  so  as  to  use  more  water  tl^n  he  was  actually, 
beneficially,  and  necessarily  using  at  the  time  of  making  the  contract 

Appeal  from  District  Court,  Flathead  County;  J.  E.  Erickson, 
Judge. 

Action  by  Thomas  Quirk  against  George  Rich.  There  was  a 
decree  substantially  for  defendant.  From  an  order  denying  a 
new  trial,  plaintiff  appeals.    Reversed  and  remanded. 

Mr.  W,  H.  Poorman,  Mr.  W.  N.  Noff singer,  and  Mr.  Hans 
Walchli  submitted  a  brief  in  behalf  of  Appellant.  Mr.  Noff- 
singer  argued  the  cause  orally. 

The  instrument  on  which  the  defendant  bases  his  claim  in 
the  trial  court  is  not  a  conveyance  of  any  water  right  or  of  any 
water.  Differing  in  this  respect  from  the  contract  considered 
by  this  court  in  Middle  Creek  Ditch  Co.  v.  Henry,  15  Mont.  558. 
39  Pac.  1054,  it  is  merely  an  agreement  for  the  use  of  water 
under  appropriations.  Hence,  it  cannot  have  any  greater  effect 
than  to  make  the  use  of  the  water  in  the  irrigation  of  his  land 
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by  defendant,  prior  in  point  of  time  to  use  by  plaintiff.  The- 
plaintiff,  notwithstanding  the  contract  or  agreement,  would  still 
have  the  right  to  use  the  surplus  water  not  required  for  the 
irrigation  of  defendant's  lands,  for  this  agreement  nowhere 
waives  the  right  in  plaintiff  to  the  use  of  this  surplus.  (Re- 
vised Codes,  sec.  4844 ;  Toohey  v.  Campbell,  24  Mont.  13,  60  Pac^ 
396;  Power  v.  Swiizer,  21  Mont.  523,  55  Pac.  32.) 

Rich  could  not,  by  the  contract  or  otherwise,  acquire  title  to* 
the  corpus  of  the  water,  but  only  to  the  usufruct  thereof.  {Nor- 
man V.  Corbley,  32  Mont.  195,  79  Pac.  1059.) 

With  the  rules  prescribed  for  the  proper  interpretation  of 
contracts  of  this  character,  by  sections  5025,  5029,  7873  and 
7877,  in  view,  we  desire  to  call  the  court's  attention  to  the  fol-^ 
lowing  rules  and  authorities:  Where  a  contract  is  ambiguous^ 
contradictory  or  obscure  in  its  language,  and  capable  of  two 
interpretations,  it  must  be  given  that  construction  which  inclines 
most  nearly  to  common  sense  and  justice.  (Coghlan  v.  Stetson,. 
19  Fed.  727.)  To  ascertain  intent  it  is  permissible  to  look  at 
result.  {Williams  v.  Olover,  66  Ala.  189.)  The  court  will 
adopt  even  a  strained  construction  of  the  language  of  a  contract 
to  prevent  obvious  injustice.  {Bobinson  v.  Stow,  39  HI.  568.)  ^ 
Interpretation  will  lean  to  the  rendering  which  will  make  the- 
contract  reasonable  and  just.  (Bishop  on  Contracts,  sec.  400;^ 
Dederick  v.  Wolfe,  68  Miss.  500,  24  Am.  St.  Rep.  283,  9  South. 
350.)  Relief  will  not  be  denied  merely  because  there  is  a  con-^ 
flict  in  the  evidence  upon  the  question  of  mistake.  {Hutchinson 
V.  Ainsworth,  73  Cal.  452,  2  Am.  St.  Rep.  823,  15  Pac.  82.) 

The  total  amount  of  land  owned  by  Rich  at  the  time  this- 
agreement  was  entered  into  was  one  hundred  and  sixty  acres. 
There  is  no  evidence  as  to  the  number  of  acres  ''actually  an<I 
necessarily  irrigated"  or  that  can  be  irrigated.  Yet  by  the- 
judgment  and  decree  the  defendant  Rich  is  given  unlimited  and 
absolute  jurisdiction  and  control  over  all  of  these  waters  includ-^ 
ing  the  surplus,  without  any  limitation^  whatsoever,  and  the 
plaintiff  is  perpetu  Jly  enjoined  from  in  any  manner  interfering 
with  this  decreed  right  in  defendant    There  is  neither  fact  nor 
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law  on  which  to  base  this  judgment,  and  the  judgment  is  against 
law  on  the  facts  presented,  and  a  new  trial  should  have  been 
granted.  (Parroti  v.  Thatcher,  9  Pick.  (Mass.)  426;  29  Cyc. 
818,  819.) 

There  was  a  brief  on  behalf  of  Respondent,  by  Messrs.  Mo- 
Intire  dk  Kendall,    Mr.  B,  /.  Mclntire  argued  the  cause  orally. 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

This  action  was  begun  on  January  9,  1906.  It  appeals  from 
the  complaint  that  on  April  17,  1889,  one  Frank  Derosier  appro- 
priated 200  inches  of  the  waters  of  a  certain  stream  ''known 
under  the  name  of  Edwards  creek  or  Chief  creek,  and  is  now 
known  as  Edwards  creek,  alias  Chief  creek,  alias  Derosier 
creek";  and  that  prior  to  the  first  day  of  May,  1887,  the  plain- 
tiff appropriated  ''from  the  waters  of  said  Edwards  creek,  alias 
Chief  creek,  alias  Derosier  creek  200  miners'  inches  of  the 
waters  of  said  Edwards  creek."  The  plaintiff  is  now  the  owner 
of  both  of  said  water  rights.  He  alleges  that  the  defendant 
claims  some  right  in  and  to  the  waters,  which  right  is  subject 
and  subsequent  to  that  of  the  plaintiff.  The  defendant  an- 
swered, denying  substantially  all  of  the  allegations  of  the  com- 
plaint, on  information  and  belief,  and  setting  forth  affirmatively 
that  on  the  thirtieth  day  of  October,  1892,  he  appropriated  200 
inches  of  the  waters  of  Derosier  creek,  "otherwise  known  as 
Edwards  creek,  Chief  creek  and  Dry  creek,  which  creek  is  the 
same  creek  as  that  mentioned  in  the  complaint,"  for  the  pur- 
pose of  irrigating  his  land.  It  is  further  alleged  in  the  answer 
that  on  the  nineteenth  day  of  June,  1896,  the  plaintiff  Quirk 
began  an  action  against  the  defendant  for  the  purpose  of  deter- 
mining their  respective  rights  in  the  waters  of  Edwards  creek, 
and  that,  "for  the  purpose  of  forever  settling  all  differences  and 
contentions  of  the  parties  to  said  suit  in  regard  to  the  waters 
of  Edwards  creek,"  they  entered  into  an  agreement  by  which  the 
defendant  released  to  the  plaintiff  his  right  to  the  use  of  the 
waters  theretofore  appropriated  by  him,  during  the  month  of 
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June  of  each  and  every  year,  for  and  in  consideration  of  plain- 
tiff releasing  and  granting  to  him  (Rich)  the  right  to  the  use 
of  all  of  the  waters  of  Edwards  creek,  otherwise  known  as 
Derosier  creek,  Chief  creek  and  Dry  creek,  during  all  other 
months  of  every  year.  The  plaintiff  by  reply  alleged  that  a 
creek  known  as  Dry  creek  is  a  tributary  of  Edwards  creek; 
that  the  defendant's  appropriation  applied  solely  to  Dry  creek 
and  not  to  Edwards  creek ;  that  the  purpose  of  the  action  brought 
in  1896  was  not  to  determine  the  rights  of  the  parties  in  and  to 
Edwards  creek,  but  solely  to  determine  their  rights  in  Dry  creek ; 
'"that  the  waters  of  Edwards  creek  were  not  contemplated  by 
said  suit;  that  defendant  Rich  had  never,  prior  to  the  nine- 
teenth day  of  June,  1896,  diverted  or  appropriated  any  of  the 
waters  of  Edwards  creek  proper,  but  had  diverted  certain  of  the 
waters  of  Dry  creek;  that  plaintiff's  attorney,  in  drawing  the 
complaint  in  said  suit,  in  terms  included  the  waters  of  Edwards 
creek,  but  that  the  intention  thereof  was  merely  to  litigate  de- 
fendant's and  plaintiff's  respective  rights  in  and  to  the  waters 
of  Dry  creek."  Plaintiff  admits  that  he  executed  the  agree- 
ment set  out  in  the  answer,  and  alleges  that  the  purpose  of  said 
instrument  was  to  settle  the  differences  and  contentions  of  the 
parties  in  regard  to  the  waters  of  Dry  creek,  and  that  the  in- 
tention of  the  parties  was  that  said  Thomas  Quirk  should  yield 
up  the  waters  of  Dry  creek  to  George  Rich  during  eleven  months 
of  each  and  every  year,  the  defendant  yielding  up  to  plaintiff 
the  right  to  the  use  and  possession  of  all  the  waters  of  Dry  creek 
during  the  month  of  June  of  each  year,  and  that  said  contract 
was  not  intended  to  in  any  way  relate  to  the  waters  of  the  main 
stream,  to-wit,  to  any  of  the  waters  of  Edwards  creek;  that  the 
plaintiff  believed  that  defendant  understood  that  the  agreement 
related  and  applied  only  to  the  waters  of  Dry  creek;  that  the 
description  given  in  said  agreement  was  and  is  erroneous ;  that 
the  words  ''to  the  use  and  possession  of  the  waters  of  Edwards 
creek,  otherwise  known  as  Dry  creek  and  Chief  creek,  and 
Derosier  creek"  were  inserted  by  mutual  mistake  of  the  parties 
to  the  agreement,  instead  of  the  words,  ''to  the  use  and  posses- 
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sion  of  the  waters  of  what  is  known  as  Dt^  creek,  a  tributary 
of  Edwards  creek,  otherwise  known  as  Chief  creek  and  Derosier 
creek,"  which  should  have  been  used  instead  thereof.  The  plain- 
tiff then  prays  that  the  designation  of  the  creek  mentioned  in 
said  agreement  be  modified  and  amended  so  as  to  conform  to  the 
intention  of  the  parties. 

The  cause  was  tried  to  the  district  court  of  Flathead  county 
sitting  with  a  jury.  The  following  special  findings  were  re- 
turned : 

^'(1)  At  the  time  of  the  commencement  of  this  action  did 
plaintiff  have  the  right  to  use,  by  appropriation  or  otherwise^ 
any  of  the  waters  of  Edwards  creek t    Answer:  Yes. 

**(2)  If  you  answer  the  last  question  in  the  affirmative,  you 
may  state  how  many  inchest    Answer:  160  inches. 

"(3)  On  the  twenty-sixth  day  of  June,  1896,  did  the  plain- 
tiff have  the  right  to  use  any  of  the  waters  of  Edwards  creek  t 
Answer:  Yes. 

**  (4)  If  you  answer  the  last  question  in  the  affirmative,  you 
may  state  how  many  inches  T    Answer :  130  inches. 

**  (5)  On  the  twenty-sixth  day  of  June,  1896,  did  the  defend- 
ant, George  Rich,  have  the  right  to  the  use  of  any  waters  that 
in  any  way  reached  the  point  where  plaintiff  took  his  waters 
from  Edwards  Creek?    Answer:  Yes. 

**  (6)  If  you  answer  the  last  question  in  the  affiu-mative,  you 
may  state  how  many  inches?    Answer:  Eighty  inches. 

"(7)  If  you  answer  the  fifth  question  in  the  affirmative,  you 
may  state  from  what  water  or  creek  the  said  defendant  owned 
said  water?  Answer:  Edwards  creek,  alias  Chief  creek,  alias 
Derosier  creek,  and  tributaries  known  as  Dry  creek. 

''(8)  At  the  time  the  plaintiff  and  defendant  entered  into 
a  contract,  you  may  state  whether  or  not  they  were  contracting 
relative  to  the  water  of  Edwards  creek,  or  the  branches  thereof 
known  as  Dry  creek?  Answer:  Both  Edwards  creek  and  Dry 
creek. 

**(9)  At  the  time  the  parties  entered  into  the  contract  did 
they  intend  the  contract  to  apply  to  Dry  creek  only,  or  did 
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they  intend  that  it  should  apply  to  Edwards  creek  proper  and 
Dry  creek?    Answer:  Edwards  creek  proper  and  Dry  creek. 

**  (10)  How  many  inches  of  the  waters  of  Dry  creek  was  the 
defendant  entitled  to  at  the  time  of  the  commencement  of  this 
action?    Answer:  100  inches. 

**  (11)  If  you  answer  the  previous  question,  that  the  defendant 
was  entitled  to  the  use  of  a  certain  number  of  inches  of  the 
waters  of  Dry  creek  at  the  time  of  the  commencement  of  this 
action,  you  may  state  whether  or  not  his  right  thereto  was  su- 
perior or  subject  to  the  rights  of  the  plaintiff  thereto?  An- 
swer: Subject. 

"(12)  Have  the  plaintiff  and  defendant  acted  upon  and 
complied  with  the  terms  of  the  agreement  as  set  forth  in  de- 
fendant's answer  since  the  execution  thereof?  Answer:  Plain- 
tiff has  not.    Defendant  has. 

"(13)  Did  the  defendant  understand  the  written  agreement 
as  set  forth  in  his  anawer,  according  to  the  terms  thereof? 
Answer:  Yes. 

"  (14)  Did  the  plaintiff  understand  the  agreement  set  forth 
in  defendant's  answer,  according  to  the  terms  thereof?  An- 
swer: Yes," 

The  courty  over  objection  of  the  plaintiff,  entered  a  decree 
which,  after  reciting  the  proceedings  had,  continues:  "The  court 
being  duly  advised  in  the  premises,  it  is  hereby  ordered,  ad- 
judged and  decreed  that  the  said  plaintiff,  Thomas  Quirk,  is  en- 
titled to  the  prior  right  as  against  the  def  endant,  (3eorge  Bich, 
ix>  the  use  of  all  of  the  waters  of  Edwards  creek  and  Dry  creek 
during  the  month  of  June  of  each  and  every  year;  that  the  de- 
fendant, George  Rich,  is  entitled  to  the  prior  right,  as  against 
the  plaintiff,  Thomas  Quirk,  to  the  use  of  all  of  the  waters  of 
Edwards  creek  and  Dry  creek  except  during  the  month  of  June 
of  each  and  every  year."  The  parties  are  then  enjoined  from 
interfering  with  each  other  in  the  rights  decreed.  The  plain- 
tiff has  appealed  from  an  order  denying  him  a  new  trial. 

There  is  some  suggestion  in  the  brief  of  counsel  for  the  appel- 
lant that  the  contract  in  question  involves  a  latent  ambiguity. 
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But  it  seems  to  us  that  the  sole  question  presented,  aside  from 
the  scope  of  the  decree,  is  whether  the  contract,  through  mistake,^ 
fails  to  express  the  real  intention  of  the  parties.  Section  5025, 
Revised  Codes,  is  called  to  our  attention.  That  section  reads  as 
follows:  **A  contract  must  be  so  interpreted  as  to  give  effect  to 
the  mutual  intention  of  the  parties  as  it  existed  at  the  time  of 
contracting,  so  far  as  the  same  is  ascertainable  and  lawful. '^ 
However,  this  section  simply  means  that  the  intention  of  the 
parties  shall  be  ascertained  in  the  first  instance  by  reference 
to  the  language  employed  by  them.  Where  the  words  used 
are  clear,  certain,  and  unambiguous,  interpretation  may  not  be 
resorted  to.  The  language  employed  must  be  given  its  ordinary 
meaning.  (2  Page  on  Contracts,  sec.  1104;  Revised  Codes,  sec. 
5027.)  We  find  nothing  uncertain  about  this  contract.  It  reads 
as  follows : 

''This  agreement  made  and  concluded  this  twenty-sixth  day 
of  June,  1896,  between  Thomas  Quirk,  the  party  of  the  first 
part,  and  Qeorge  Rich,  the  party  of  the  second  part,  both  of 
Tobacco  Plains,  Montana,  Witnesseth: 

''Whereas,  a  suit  at  law  has  been  begun  and  a  complaint  filed 
in  the  district  court  of  the  eleventh  judicial  district  of  the  state 
of  Montana,  for  the  county  of  Flathead,  by  the  party  of  the 
first  part  against  the  party  of  the  second  part,  to  determine 
the  respective  rights  of  the  parties  hereto,  to  the  use  and  pos- 
session of  the  waters  of  Edwards  creek,  otherwise  known  as  Dry 
creek,  and  Chief  creek  and  Derosier  creek,  in  Flathead  county,. 
Montana,  and  fully  described  in  said  complaint: 

"Now,  in  consideration  of  the  second  party  yielding  up  the 
possession  and  use  of  all  said  waters  described  above,  and  in  first 
party's  complaint,  to  the  party  of  the  first  part,  during  the 
month  of  June,  1896,  and  during  every  month  of  June  each  and 
every  year  hereafter,  said  first  party  hereby  agrees  to  dismiss 
the  said  suit  so  commenced  in  said  district  court  and  to  yield 
up  to  said  second  party  the  use  and  possession  of  all  said  waters 
aforesaid  during  the  entire  year  of  1896  and  each  and  every 
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year  hereafter,  except  during  the  said  month  of  June,  1896, 
and  the  months  of  June  in  each  and  every  year  hereafter. 

''And  the  second  party  hereto,  in  consideration  of  first  party 
yielding  up  the  use  and  possession  of  all  said  waters  aforesaid 
during  the  whole  of  each  and  every  year  b^inning  with  the 
year  1896,  to  the  party  of  the  second  part,  except  during  said 
months  of  June,  hereby  agrees  to  yield  up  to  first  party  all  the 
waters  aforesaid,  during  said  month  of  June,  1896,  and  for  each 
and  every  month  of  June  hereafter. 

''It  being  the  intention  of  the  parties  hereto  that  the  first 
party  has  the  right  to  the  use  and  possession  of  all  the  waters 
aforesaid  during  the  entire  months  of  June  b^inning  June. 
1896,  and  second  party  has  the  right  to  the  use  and  possession 
of  all  the  waters  aforesaid  for  the  entire  year  beginning  with  the 
year  1896,  except  during  the  month  of  June.  And  this  agree- 
ment is  intended  to  be  perpetual  and  binds  the  parties  hereto, 
their  heirs,  executors,  administrators  and  assigns. 

''Witness  our  hands  and  seals  this  26th  of  June,  1896,  in 
duplicate. 

* '  Thomas  Quirk.     [  Seal.  ] 
"George  Rich.        [Seal.] ' * 

In  the  complaint  filed  on  June  19,  1906,  the*plaintiff  alleged 
that  he  was  entitled  to  use  200  inches  of  "Edwards  creek,  alias 
Chief  creek,  alias  Derosier  creek,"  and  that  the  defendant  had 
wrongfuUy  and  unlawfully  "diverted  the  water  of  said  creek 
from  the  said  ditches  by  means  of  another  ditch  which  inter- 
sected said  Edwards  creek."  The  relief  prayed  for  was  that  the 
defendant  be  enjoined  from  in  any  manner  "diverting  the  said 
waters  of  said  Edwards  creek,  alias  Chief  creek,  alias  Derosier 
creek." 

J.  B.  Gibson,  a  civil  engineer,  testified  for  the  plaintiff  that 
"Dry  creek  is  usually  dry  in  June,  July,  August,  September 
and  October,  and  all  the  rest  of  the  year  except  in  excessive 


rains." 


The  defendant  testified:  "I  was  never  interfered  with  in  the 
use  of  water  as  originally  appropriated  from  what  is  denomi- 
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nated  as  Dry  creek  until  the  complaint  and  injunction  was 
served  on  me.  The  suit  was  dismissed.  I  used  water  con- 
tinuously as  I  needed  it  in  every  month  of  June  of  each  year, 
and  then  turned  it  over  to  Mr.  Quirk,  and  have  not  used  the 
water  any  year  during  the  month  of  June  since  the  execution 
of  the  agreement,  but  have  used  the  water  during  the  remainder 
of  the  time  under  the  agreement.  Mr.  Quirk  brought  a  suit 
against  me  in  1896,  in  June,  I  think.  Papers  were  served  on 
me  on  the  19th  or  20th.  I  met  Mr.  Quirk  by  the  side  of  the  road 
and  spoke  to  him  about  the  suit,  and  he  says,  'Are  you  going 
to  force  a  man  into  a  lawsuit T'  and  says,  'You  don't  have  to  go 
to  law  yet,'  and  I  sajrs,  'It  looks  like  it,'  and  that  is  the  waj. 
I  says  to  him,  'You  have  water  enough  running  in  here — ^what 
•do  you  want — ^you  have  enough  if  you  stop  those  places  to  sup- 
port a  lake  instead  of  a  ranch,'  and  he  says,  'I  have  very  hard 
land  to  irrigate,  and  when  I  irrigate  I  want  to  use  lots  of  water; 
I  expect  to  raise  timothy,  and  it  takes  lots  of  water' ;  and  further 
on — ^we  were  not  in  the  best  of  humor  all  the  time — and  he  made 
the  remark  he  was  going  to  raise  timothy,  and  if  I  would  give 
him  full  use  of  the  water  for  irrigation,  I  could  have  all  the 
water,  and  then  we  commenced  talking  the  matter  over  to  get  to 
a  settlement  I  was  willing  to  do  anything  to  keep  out  of  a 
lawsuit.  I  was  a  poor  man,  and  I  asked  Mr.  Quirk  how  long  it 
would  take  him  to  irrigate  with  having  all  the  water,  and  it 
was  some  time  before  he  gave  me  any  answer,  and  quite  a  while; 
and  he  says  it  was  three  weeks,  and  I  says,  'I  will  go  you';  he 
aays,  'I  have  been  to  quite  a  little  expense  coming  down  and 
looking  up  this  thing,  and  I  want  you  to  stand  part  of  the  ex- 
pense,' and  I  says,  'That  is  a  case  of  your  own  getting  up,  and 
you  will  have  to  make  it  pretty  light';  and  he  says,  'If  you 
will  allow  me  fifteen  dollars, '  and  I  agreed  to  that ;  and  he  says, 
''Lindsay  is  somewhat  of  a  lawyer/  and  agreed  to  meet  me 
there  the  next  day  and  have  this  thing  drawn  up  in  proper  shape 
and  be  through  with  our  troubles;  and  we  met  there,  and  the 
only  trouble  we  had  was  he  changed  his  mind,  and  I  tried 
to  persuade  him  he  ought  to  stay  with  what  he  agreed;  and 
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he  said  no  papers  had  been  si^ed,  and  I  finally  remarked  that 
we  better  get  Mr.  Lindsay,  he  might  change  his  mind  again, 
and  we  got  Lindsay  to  draw  up  the  agreement  as  it  stands  there. 
When  the  agreements  were  made  we  were  both  present  and  talked 
it  over,  and  Lindsay  wrote  it  down  and  read  it  over  to  the  satis- 
faction of  both  of  us,  and  he  says,  'I  want  a  copy  of  this  in 
better  form.  You  fellows  drop  in  and  sign,  and  then  each  take 
one.'  I  can't  remember  the  exact  date;  but  some  time  after  he 
called  my  attention  to  it,  and  says,  'Quirk  has  signed,  and  you 
better  sign  and  each  take  one';  and  I  did  go  in  and  sign  two, 
and  one  of  them  is  here.  I  don't  know  what  Quirk  done  with 
his;  I  put  mine  on  record  Mr.  Quirk  in  his  conversation  said, 
'All  the  water.'  Q.  Was  there  any  conversation  except  about 
the  water  you  were  taking  out  of  Dry  Creek T  A.  Yes,  sir;  he 
said  all  the  water.  Q.  He  said  you  could  have  the  water  the 
rest  of  the  year,  and  he  would  take  it  during  the  month  of  June ; 
that  was  all  that  was  said  about  itf  A.  Yes;  if  a  man  gives 
me  all,  I  won't  ask  for  any  more.  My  understanding  of  the 
contract  was  that  the  contract  applied  to  both  streams.  I  could 
not  say  what  Mr.  Quirk  thought  about  it,  whether  he  thought 
it  applied  to  both  streams  or  only  to  one ;  all  you  can  go  by  is 
what  he  says;  it  is  hard  for  me  to  say  what  his  idea  was.  I 
understood  the  agreement  between  myself  and  Quirk  as  the 
agreement  shows,  and  I  have  claimed  ever  since  its  execution 
the  same  as  to-day.  June  is  the  strong  month  with  the  stream. 
I  have  no  waters  valuable  for  irrigation  providing  I  am  con- 
fined to  the  waters  of  Dry  creek  and  dispossessed  of  this  during 
the  month  of  June." 

J.  P.  Duflfy,  an  attorney  at  law,  testified :  *' At  the  time  of  the 
commencement  of  this  (1896)  action,  I  examined  the  records,  but 
don't  distinctly  remember  examining  the  location  notice  of 
George  Rich.  I  took  my  information  from  my  client,  and  at  the 
time  made  copies  and  notes  of  the  action." 

C.  H.  Foot,  also  an  attorney  for  the  plaintiff  in  the  1896 
action,  testified:  "Mr.  Duffy  waa  uncertain  as  to  the  true  name 
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of  the  water  of  the  creek  in  litigation,  and  for  that  reason  I  used 
the  language  in  the  complaint:  'Derosier  creek,  otherwise  Chief 
creek,  Edwards  creek,  otherwise  Dry  creek/  The  situation  was 
uncertain,  and  the  complaint  was  drawn  hurriedly  and  hastily 
in  order  to  get  out  an  injunction.  I  don't  know  whether  there 
was  a  mistake  or  not;  I  can't  say  at  this  time.  I  know  nothing 
about  that." 

Maurice  Quirk,  a  brother  of  the  plaintiff,  testified  that  he 
heard  a  conversation  between  the  parties  subsequent  to  the  first 
conversation  had  between  them.  He  said:  "There  appeared  to 
be  a  dispute  between  them  as  to  how  long  they  should  have  the 
water  of  Dry  creek.  George  Rich  would  give  the  water  of  Dry 
creek  during  the  month  of  June,  except  a  week,  and  that  seemed 
to  be  the  difference  between  them."  This  conversation  was  de- 
nied by  Rich. 

The  plaintiff  testified:  "I  remember  entering  into  the  agree- 
ment with  Mr.  Rich.  I  heard  his  testimony.  It  is  a  good  deal 
as  Mr.  Rich  stated.  I  commenced  an  action.  This  Dry  creek 
was  the  cause  of  the  lawsuit.  After  the  commencement  of  the 
action,  Mr.  Rich  came  to  me  and  asked  me  if  we  couldn't  settle 
the  matter  out  of  court,  and  I  told  him  we  could,  and  we  talked 
the  matter  over  once  in  particular;  the  first  time  we  spoke  of 
it  down  in  the  field,  and  I  made  a  proposition  and  he  made  one. 
I  proposed  if  he  would  allow  me  the  waters  during  the  month 
of  June,  I  could  go  over  the  ground  pretty  well  with  it  during 
that  time,  and  I  would  allow  him  the  water  before  and  after 
for  the  balance  of  the  year;  and  he  tried  to  get  me  to  allow 
him  the  use  of  the  water  in  the  first  week  of  June,  or  the  last 
week  of  June,  and  I  wouldn't  consent  to  that,  and  it  hung  fire 
with  my  kind  of  objection  to  that  proposition  for  a  while,  and 
a  few  days  after  we  spoke  of  the  matter  again.  Maurice  was 
present  the  second  time  we  spoke  of  it,  and  it  was  about  drawing 
up  a  contract,  and  we  decided  on  the  terms.  It  was  one  agree- 
ment from  first  to  last,  and  we  entered  into  the  agreement  as 
we  started  out:  that  I  should  use  the  waters  during  the  whole 
month  of  June,  and  he  was  to  take  them  the  balance  of  the 
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season,  and  went  dovm  in  a  day  or  two  afterward  and  signed 
a  contract  to  that  effect.  I  believe  Lindsay  had  the  contract 
prepared  when  I  went  there.  There  were  two  contracts  written. 
Mr.  Rich  went  to  see  Lindsay,  and  I  guess  we  all  agreed  on  Mr. 
Lindsay  to  do  the  writing  for  us.  It  was  the  waters  of  Dry 
creek.  There  was  no  others  talked — Edwards  creek  or  any  of 
them.  Rich  had  nothing  to  do  with  Edwards  creek  or  any 
other.  They  are  some  distance  apart.  I  don't  remember  who 
took  the  waters  of  Dry  creek  during  the  remainder  of  that 
month.  After  the  first  of  July,  Rich  kept  them,  and  I  had  the 
waters  of  Dry  creek  during  the  month  of  June,  and  Rich  had  it 
the  balance  of  the  year  of  every  year  since  then.  It  was  some 
time  after  getting  to  this  contract  that  Rich  commenced  the 
new  ditch.  I  did  not  speak  to  him  about  it  when  he  first  started. 
I  spoke  to  him  after  I  came  to  see  counsel  about  it.  He  gave 
me  to  understand  that  he  wouldn't  do  any  further  work  on  the 
ditch,  and  he  quit  right  there,  and  he  didn't  do  any  more  work 
on  the  ditch  for  seven  or  eight  years  afterward.  At  that  time 
I  told  him  I  would  have  to  commence  litigation  if  he  went  on 
with  the  ditch.  There  was  nothing  left  undecided  about  the 
contract.  We  came  to  an  understanding  about  it  then.  Lind- 
say's store  is  about  seven  or  eight  miles  from  my  place,  and  I 
guess  we  talked  it  over  a  little  more  there.  At  the  first  con- 
versation in  the  field  that  I  had  with  Rich,  he  wanted  me  to  use 
the  waters  up  there  for  three  weeks.  He  tried  to  make  that  kind 
of  an  agreement,  but  I  wouldn't  stand  for  it.  I  wouldn't  agree 
to  take  the  waters  at  any  time,  to  accept  the  waters  for  three 
weeks.  I  always  held  out  from  the  first.  We  both  agreed  on 
Mr.  Lindsay  to  write  the  contract,  and  he  did  it.  I  read  and 
write  the  English  language.  He  took  some  notes  of  it  and 
wanted  to  draw  it  up  in  its  present  shape,  so  it  was  not  signed 
that  day.  He  had  a  written  copy  of  it,  and  I  believe  we  signed 
that;  and  he  told  us  he  would  write  the  second  copy  in  better 
shape,  would  draw  up  a  second  agreement,  and  we  could  sign 
that  later  on,  which  we  did.  I  don't  remember  whether  Mr. 
Bich  was  there  when  I  signed  the  contract  or  not.    I  don't  re- 
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member  of  seeing  him.  I  signed  the  contract  first,  then  went 
back  in  a  day  or  two  and  got  a  copy  of  it.  I  was  supposed  to 
get  a  copy  of  it,  but  I  didn't  I  believe  I  got  a  copy  of  the 
first  copy,  and  I  had  it,  or  it  was  lost  or  destroyed  seireral  years 
ago.  I  didn't  remember  how  it  read,  but  I  know  how  it  reads, 
it  reads  like  this  one.  I  didn't  make  a  second  trip  to  Lindsay's. 
We  agreed  on  the  terms  before  we  left  him,  and  I  don't  think 
we  made  a  second  trip.  The  waters  I  used  for  irrigation  pur- 
poses are  those  of  Edwards  creek,  Chief  creek,  and  Derosier 
creek  and  Dry  creek,  and  the  waters  that  come  into  Edwards 
creek  from  Dry  creek.  This  creek  is  known  as  Dry  creek  for 
the  reason  that  it  usually  goes  dry  the  latter  part  of  the  sum- 
mer. There  is  usually  plenty  of  water  there  in  June,  and  it 
generally  goes  dry  the  latter  part  of  the  summer  season." 

The  jury  found  that  at  the  time  the  parties  entered  into  the 
contract  they  intended  that  the  same  should  apply  to  Edwards 
creek  proper  as  well  as  to  Dry  creek,  and  that  they  were  con- 
tracting relative  to  the  waters  of  both  Edwards  creek  and  Dry 
Creek.  We  think  there  is  substantial  testimony  upon  which 
to  base  these  findings.  While  it  is  apparent  from  the  record 
that  in  June,  1896,  the  defendant  had  no  rights  in  the  waters 
of  either  Dry  creek  or  the  main  stream,  which  were  not  subse- 
quent in  point  of  time  to  those  of  plaintiff,  still  it  must  be  re- 
membered that  the  parties  were  engaged  in  litigation,  and  that, 
if  what  Rich  says  is  true,  the  plaintiff  was  very  anxious  to  in- 
sure himself  the  use  of  all  the  waters  of  the  stream.  While 
it  is  true  that  Gibson  testifies  that  Dry  creek  carries  no  water 
in  June,  this  is  probably  a  mistake,  for  the  reason  that  both 
the  parties  to  the  action  testify,  in  effect,  that  June  is  one  of  the 
high-water  months  on  the  creek,  if  not  the  month  when  the  same 
carries  the  greatest  volume  of  water.  There  is  no  question, 
under  the  testimony,  that  the  plaintiff  was  anxious  to  have  all 
of  the  waters  of  Dry  creek  during  the  month  of  June;  and  it 
also  appears  that  the  defendant  contributed  toward  the  cost 
of  the  1896  lawsuit.  On  the  part  of  the  defendant  it  is  strenu- 
ously insisted  that  the  fact  that  the  plaintiff  sought  in  1896  to 
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quiet  his  title  to  the  stream  called  "Edwards  creek,*'  "Derosier 
creek,"  *' Chief  creek,"  or  "Dry  creek,"  is  significant.  On  the 
other  hand,  the  plaintiff  claims  that  there  was  no  reason  why 
he  should  release  all  claims  to  the  waters  of  the  main  stream, 
because,  as  he  says,  Rich  never  claimed  any  interest  in  those 
waters.  But  we  cannot  undertake  to  say  what  motives  may  have 
actuated  the  plaintiff  when  he  signed  the  contract.  As  a  mat- 
ter of  fact^  he  never  positively  claimed  that  he  did  not  know 
its  contents.  Both  parties  seem  to  have  agreed  upon  Mr.  Lind- 
say to  draw  it  up ;  the  plaintiff  could  read  and  write  the  English 
language,  and  his  own  testimony  discloses  the  fact  that  he  signed 
it  some  days  after  the  first  draft  was  made,  at  a  time  when  de- 
fendant was  not  present;  and  it  is  not  to  be  supposed  that  he 
was  Influenced  in  executing  it,  by  any  other  consideration  than 
that  he  fully  agreed  to  its  terms.  He  may  have  misapprehended 
its  legal  effect;  but  so  far  as  we  are  able  to  judge  from  the  testi- 
mony the  jury  and  court  were  amply  justified  in  finding,  as  they 
did  in  effect,  that  the  contract  as  written  expresses  the  real 
intention  of  the  parties.  Under  these  circumstances  we  may 
not  disturb  the  findings.  (See  Watkins  v.  Watkins,  39  Mont. 
367,  102  Pac.  860 ;  Pope  v.  Alexander,  36  Mont.  82,  92  Pac.  203 ; 
Bordeaux  v.  Bordeaux^  32  Mont.  159,  80  Pac.  6;  Finlen  v. 
Heime,  32  Mont.  354,  80  Pac.  918.) 

It  is  contended,  on  the  part  of  appellant,  that  the  decree  is  too 
broad,  in  that  it  prevents  him  from  using  any  of  the  waters 
of  Edwards  creek  during  eleven  months  of  the  year.  We  think 
his  position  in  this  regard  is  well  taken.  Confessedly,  the  de- 
fendant bases  his  claim  to  the  use  of  any  of  the  waters  of  the 
main  stream,  not  upon  his  original  appropriation  of  the  waters 
of  Dry  creek  or  upon  any  subsequent  appropriation,  but  upon 
the  contract  of  June  26th.  This  being  true,  we  are  clearly  of 
opinion  that  the  contract  must  be  construed  with  reference  to 
the  situation  of  the  parties  at  the  time.  We  do  not  think  that 
either  party  will  be  justified  in  claiming  that  he  had  a  right, 
by  virtue  of  the  contract,  to  increase  his  acreage  after  the  date 
thereof,  so  as  to  use  more  water  than  he  was  actually,  beneficially 
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and  necessarily  nsing  at  the  time  of  the  agreement.  What  has 
just  been  said  does  not  relate  to  the  rights  of  the  parties  under 
their  appropriations.  Each  has  the  undoubted  right,  as  against 
the  other,  to  the  use  of  the  surplus  waters  after  the  other  has 
completed  his  necessary  irrigation.  We  construe  the  agreement 
to  mean  that  the  plaintiff  may  use  all  of  the  waters  of  the  main 
stream  and  its  tributaries,  as  against  the  defendant,  during  the 
entire  month  of  June,  to  the  extent  that  he  was  actually,  bene- 
ficially and  necessarily  using  the  same  in  June,  1896,  and  that 
during  the  balance  of  the  year  the  defendant  has  the  same  right. 
Neither,  under  the  contract,  may  claim  a  right  to  increase  his 
irrigated  acreage,  as  he  might  do  under  an  appropriation. 
Whatever  rights  either  party  has  to  irrigate  more  land  than  he 
had  under  cultivation  in  1896  must  be  by  virtue  of  a  prior  or 
subsequent  appropriation,  and  not  under  the  contract.  The  jury 
found  that  at  the  time  of  the  commencement  of  this  action  the 
plaintiff  had  the  right  to  uae  160  inches  of  the  waters,  and 
that  on  the  26th  of  June,  1896,  he  had  the  right  of  the  use  of 
130  inches.  They  also  found  that  on  the  26th  of  June,  1896,  the 
defendant  had  a  right  to  use  80  inches  of  the  waters,  and  that 
at  the  time  of  the  conmiencement  of  this  action  he  was  entitled 
to  use  100  inches.  The  testimony  upon  the  question  of  the 
number  of  acres  of  land  actually,  beneficially  and  necessarily 
being  irrigated  by  the  respective  parties  at  the  time  of  the  agree- 
ment, is  meager  and  unsatisfactory.  The  findings  on  that  point 
are  without  substantial  support  in  the  evidence.  We  gather 
from  reading  the  record  that  this  question  was  not  a  prominent 
feature  at  the  trial.  We  deem  it  advisable,  therefore,  to  reverse 
the  order  denying  a  new  trial,  and  remand  the  cause  to  the  dis- 
trict court,  with  directions  to  take  further  testimony  on  that 
question  alone,  and  to  then  enter  a  decree  in  accordance  with 
the  views  herein  expressed.  Each  party  will  pay  his  own  costs 
in  this  court 

Reversed  and  remanded, 

Mb.    Chief  Justice  Bbantly  and   Mb.  Justice  Holloway 
concur. 
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STATE,  Appellant,  v.  CLEMENS,  Respondent. 

(No.  2,773.) 
(Submitted  February  24,  1910.    Decided  March  2,  1910.) 

[107  Pae.  896.] 

Criminal  Law — Misdemeanors — Statute  of  Limitations — Excep* 
tions — Construction. 

Btatute  of  Limitations — ^Exceptions — ^How  to  be  Construed. 

1.  An  exception  to  a  statute  of  limitations  cannot  be  enlarged 
beyond  what  its  plain  language  imports,  and,  when  invoked,  the  ease 
must  clearly  and  unequivocally  fall  within  it. 

Statutory  Construction. 

2.  In  order  that  the  true  meaning  of  the  legidature  in  enacting  a 
statute  ma^  be  determined  and  carried  out,  every  word,  phrase,  term 
and  provision  must  be  taken  into  account,  and  none  should  be  con- 
sidered as  unmeaning,  if  a  construction  can  be  found  which  will  give 
it  effect. 

Kiademeanors — Statute  of  Limitations— Construction. 

8.  Held,  that  where  an  information  eharffiuff  one  with  a  misdemeanor 
committed  while  in  the  state  was  not  filed  until  one  year  and  ten 
months  after  the  date  of  its  commission,  the  cause  of  action  against 
defendant  was  barred  by  section  9028,  Bevised  Codes;  held,  f!u*ther, 
that  an  allegation  in  the  pleading  that  immediately  after  the  offense 
defendant  left  tiie  state  and  has  ever  since  resided  outside  of  it, 
did  not  bring  the  case  within  the  exception,  stated  in  section  9029, 
that  "no  time  during  which  the  defendant  is  not  an  inhabitant  of,  or 
usually  resident  within,  this  state,  is  part  of  the  limitation,"  but  that 
this  provision  applies  only  to  the  subject  treated  in  the  latter  section, 
to-wit,  to  cases  where  defendant  was  out  of  the  state  at  the  time  he 
did  the  act  complained  of. 

Same — ^Pleading  .of  Limitation — ^Demurrer. 

4.  Under  subdivision  5,  section  9200,  Bevised  Codes,  defendant  prop- 
erly demurred  to  the  information  on  the  ground  that  it  appeared 
upon  the  face  thereof  that  the  prosecution  was  barred  by  the  statute 
of  limitations. 

Appeal  from  District  Court,  Lewis  and  Clark  County;  J.  M. 
dements,  Judge. 

W.  C.  Clemens  was  informed  against  for  a  misdemeanor,  and, 
from  a  judgment  dismissing  the  information  on  demurrer,  the 
4stat6  appeals.    AfSrmed. 

Mr,  Albert  J.  Oalen,  Attorney  General,  and  Mr.  WUliam  L. 
"Murphy,  Assistant  Attorney  General,  submitted  a  brief  in  behalf 
4ii  the  State.    Mr,  Murphy  argued  the  cause  orally. 
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In  behalf  of  Respondent,  there  was  a  brief  and  oral  argument 
by  Mr.  C,  A.  8p<ndding. 

MR.  JUSTICE  HOLLOWAT  deUvered  the  opinion  of  the 
court. 

On  June  29,  1908,  an  information  was  filed  in  the  district 
court  of  Lewis  and  Clark  county  charging  that  the  defendant 
in  said  county  committed  a  misdemeanor  on  the  tenth  day  of 
August,  1906.  To  this  information  the  defendant  interposed  a 
demurrer,  which  was  sustained,  and  the  state  having  declined 
to  plead  further,  judgment  was  rendered  and  entered  dismissing 
the  information  and  discharging  the  defendant  From  that 
judgment  the  state  appealed. 

In  the  trial  court  it  was  urged  that  the  cause  of  action  against 
the  defendant  was  barred  by  the  statute  of  limitations  at  the 
time  the  information  was  filed,  and,  if  that  contention  be  upheld 
now,  a  discussion  of  the  other  questions  suggested  on  this  appeal 
would  be  useless. 

It  appears  that  more  than  one  year  and  ten  months  elapsed 
between  the  date  upon  which  it  is  alleged  the  offense  was  com- 
mitted, and  the  date  upon  which  the  information  was  filed. 
Section  9028,  Revised  Codes,  provides:  "An  indictment  for  any 
misdemeanor  must  be  found,  or  an  information  filed  or  com- 
plaint made,  within  one  year  after  its  conmiission/'  In  an  at^ 
tempt  to  avoid  the  effect  of  the  apparent  bar  of  this  section,  the 
information,  after  setting  forth  the  facts  constituting  the  offense, 
continues:  "That  on  or  about  said  tenth  day  of  August,  1906, 
the  defendant  as  aforesaid  departed  from  the  state  of  Montana, 
and  ever  since  said  time  the  said  defendant  has  lived  and  had 
his  residence  without  the  state  of  Montana. '^  The  attorney  gen- 
eral insists  that  this  allegation  brings  the  case  within  the  excep- 
tion to  the  rule  stated  in  section  9028,  above.  The  exception 
is  found  in  the  next  section,  which  reads  as  follows:  **Sec.  9029. 
If,  when  the  offense  is  committed,  the  defendant  is  out  of  the 
state,  the  indictment  may  be  found  or  an  information  or  com- 
plaint filed,  within  the  time  herein  limited,  after  his  coming 
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within  the  state,  and  no  time  during  which  the  defendant  is  not 
an  inhabitant  of »  or  usually  resident  within  this  state,  is  part 
of  the  limitation."  Since  it  appears  from  the  information  that 
the  defendant  was  within  this  state  at  the  time  the  offense  is  al- 
leged to  have  been  committed,  the  case  does  not  fall  within  the 
exception  noted  in  the  first  part  of  section  9029.  But  it  is  in- 
sisted that  the  language,  ''and  no  time  during  which  the  de- 
fendant is  not  an  inhabitant  of,  or  usually  resident  within  thia 
state,  is  a  part  of  the  limitation,"  is  applicable  to  the  case  of  one 
who  commits  a  crime  while  within  this  state  and  afterward  de- 
parts therefrom ;  and  upon  the  application  of  these  words  hinges, 
the  decision  in  this  instance. 

Section  9028,  above,  is  a  general  statute  of  limitations,  ap* 
plicable  to  misdemeanors;  and  it  is  an  elementary  rule  of  statu- 
tory construction  that  an  exception  to  such  a  statute  cannot  be 
enlarged  beyond  what  its  plain  language  imports,  and  that,  when- 
ever the  exception  is  invoked,  the  case  made  must  clearly  and 
unequivocally  fall  within  it.  (Wood  on  Limitations,  3d  ed.,  sec. 
252,  and  note.)  The  author  just  cited,  after  a  very  thorough 
review  of  the  authorities,  says:  ''It  may  be  safely  said  that  the 
courts  have  no  authority  to  make  any  exceptions  in  favor  of  the 
party,  to  protect  him  from  the  consequences  of  the  statute,  un* 
less  they  come  clearly  within  the  letter  of  the  saving  clauses 
therein  contained,  and  that  the  exercise  of  any  such  authority 
by  the  courts  is  a  usurpation  of  legislative  powers  by  it  which  is 
wholly  unwarranted,  and  which  courts  should  never  resort  to. 
By  making  the  exceptions  which  exist  in  the  statute  the  legisla- 
ture has  exercised  its  prerogative  power,  and  the  fact  that  no 
others  were  made  clearly  indicates  that  it  intended  that  no  others 
should  exist,  and  the  courts  have  no  power  to  add  any,  however 
much  the  ends  of  justice  in  a  particular  case  may  demand  it." 

To  what  class  of  offenders,  then,  do  the  words  quoted  above 
from  section  9029,  "and  no  time  during  which  the  defendant  is 
not  an  inhabitant  of,  or  usually  resident  within  this  state,  is  part 
of  the  limitation,"  apply f  If  these  words  are  to  be  given  gen- 
eral application,  so  as  to  include  one  who  was  within  the  state 
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at  the  time  the  offense  was  committed,  but  subsequently  left  the 
state,  then  the  first  part  of  section  9029  is  meaningless ;  for  these 
latter  words  would  apply  equally  to  one  who  was  not  within  the 
state  when  the  crime  was  committed.  But  the  courts  are  not  at 
liberty  to  thus  construe,  out  of  a  statute  as  meaningless,  provi- 
sions which  appear  perfectly  plain.  The  general  rule  of  inter- 
pretation is  given  in  6  Current  Law,  1538,  as  follows:  **In  order 
that  the  true  meaning  of  the  legislature  may  be  determined  and 
<;arried  out,  every  word,  phrase,  term  and  provision  of  an  Act 
must  be  considered,  and  none  should  be  considered  as  unmean- 
ing if  a  construction  can  be  found  which  will  give  it  effect." 

We  think  that  the  concluding  words  of  section  9029,  quoted 
above,  are  to  be  read  with  reference  to  the  subject  treated  in  the 
section,  and  that  they  apply  only  to  a  defendant  who  was  not 
within  the  state  when  the  crime  with  which  he  is  charged  was 
committed,  and  that  they  do  not  have  any  reference  to  a  de- 
fendant who  commits  a  crime  while  within  this  state,  and  after- 
ward leaves  the  state.  Our  conclusion  in  this  particular  is 
fortified  by  a  consideration  of  the  statute  of  limitations  applic- 
able in  civil  actions.  Section  6458  of  the  Revised  Codes  pro- 
vides: "If  when  the  cause  of  action  accrues  against  a  person,  he 
is  out  of  the  state,  the  action  may  be  commenced  within  the  term 
herein  limited  after  his  return  to  the  state,  and  if  after  the  cause 
of  action  accrues,  he  departs  from  the  state,  the  time  of  his  ab- 
sence is  no  part  of  the  time  limited  for  the  commencement  of 
the  action."  (Italics  ours.)  If  section  9029  was  intended  to 
apply  to  a  defendant  who  leaves  the  state  after  committing  a 
crime,  apt  terms,  such  as  are  italicized  above,  would  have  been 
employed.  The  legislators  did  not  experience  any  difficulty  in 
forcefully  expressing  their  meaning  upon  the  subject  as  it  im- 
plies to  civil  actions,  and  we  cannot  assume  that  they  meant 
that  the  same  rule  should  be  in  force  in  criminal  cases,  but  were 
unable  to  say  so.  To  give  to  section  9029  a  meaning  that  would 
make  it  apply  to  the  defendant  in  the  present  case  would  be  to 
interpolate  into  that  section  the  words  in  section  6458  in  italics 
above,  or  equivalent  words,  and  this  we  are  not  at  liberty  to  do. 
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One  ground  of  defendant's  demurrer  to  the  information  prop- 
erly raised  the  question  of  the  bar  of  the  statute  of  limitations 
(subdivision  5,  section  9200,  Revised  Codes;  People  v.  Ayhens, 
85  Cal.  86,  24  Pae.  635),  and  upon  that  ground  of  the  demurrer 
alone  the  district  court's  ruling  was  fully  justified.  The  mere 
fact  that  a  defendant  is  absent  from  the  state  does  not  constitute 
any  justification  or  excuse  for  delay  in  filing  an  information 
against  him,  particularly  in  view  of  our  very  liberal  rules  ap- 
plicable in  extradition  proceedings. 

We  do  not  find  any  error  in  the  record.  The  judgment  is  af- 
firmed. 

A.ffirmed, 

Mb.  Chdcp  Justice  Bbaktly  and  Mb.  Jubtiox  Smith  concur. 


STATE,  Respondent,  v.  REES,  Appellant. 

(No.  2,777.) 
(Submitted  February  24,  1910.    Deeided  Majeh  6,  1910.) 

[107  Pae.  893.] 

Criminal  Law — Homicide — Information — Causing  Death  by  Ex- 
posure— Sufficiency — Election — Hearsay  Evidence — Instruc- 
tions— Curing  Error. 

Homieide— Exposure — ^Information — SuiBeienej— Eleetion. 

1.  The  only  offense  charged  in  an  information  alleging  that  aceused 
assaulted  deceased,  violently  threw  her  to  the  ground,  and  otherwise 
assaulted  her  untU  she  became  unconscious  and  then  permitted  her 
to  lie  exposed  to  inclement  weather,  and  neglected  and  refused  to 
provide  her  with  necessary  clothing  and  protection,  by  reason  of 
which  assault  and  exposure  she  died,  was  murder,  so  that  the  state 
was  not  bound  to  elect  whether  it  would  proceea  on  the  theory  of 
assault,  or  exposure,  or  both.  If  any  of  the  charge  was  sur- 
plusage, defendant  was  not  prejudiced  thereby. 

Same — Causing    Death    by    Exposure — Husband    and    Wife— Evidence — 
Admissibility. 

2.  If  defendant,  after  aasaultin^  deceased,  left  her  exposed  to 
the  inclemency  of  the  weather  with  malice  aforethought,  and  she 
died  from  such  exposure,  he  was  guilty  of  murder,  whether  she  was 
hia  wife  or  not;   therefore  the  admission  in  evidence  of  testimony 
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that  deceased  was  defendant's  irife,  a  fact  not  alleged  in  the  informa- 
tion, was  not  prejudicial  error;  but,  if  error,  it  was  cured  bj  an 
instruction  that  the  state  havine  failed  to  show  anj  violation  of  dntj 
toward  deceased,  conviction  coiud  not  be  had  on  that  ground. 

Same — Hearsay  Testimony — Inadmiseibility. 

3.  A  witness  testified  that  deceased  told  her  that  accused  had  said 
that  a  neighbor  told  him  that  a  certain  man  was  seen  about  the  house, 
that  accused  said  that  he  was  vezy  jealous  of  her  anjwaj,  and  abused 
her  because  she  would  not  admit  that  the  man  was  there;  that 
deceased  told  her  that  accused  was  cruel  and  angry  toward  her  when 
he  was  intoxicated,  and  asked  witness  whether  she  would  shelter  her 
on  such  occasions,  and  also  told  witness  that  accused  had  threatened 
to  kill  her  several  times,  that  he  would  beat  her  cruelly,  and  that  she 
was  afraid  he  would  kill  her.  Held,  that  the  testimony  was  hearsay 
and  incompetent. 

Same — Hearsay  Testimony — ^Erroneous  Admission — Curative  Instructions — 
When  Ineffective. 

4.  Defendant  was  convicted  of  murder  in  the  second  degree.  The 
only  direct  evidence  showing  malice  consisted  of  the  nearsay  state- 
ments referred  to  in  paragraph  3,  »upra,  and  of  testimony  as  to  threats 
made  over  a  year  before  the  killing.  But  for  the  former  statements, 
the  juzy  might  have  disbelieved  the  latter  and  concluded  that  the 
crime  was  committed  in  the  heat  of  passion  or  while  defendant  was 
so  intoxicated  that  he  was  unable  to  form  a  criminal  intent.  Held, 
that  under  these  circumstances  a  mandatory,  clear  and  explicit  instruc- 
tion to  the  jury  to  disregard  the  hearsay  testimony  did  not  cure  the 
error  in  admitting  it  in  the  first  instance,  but  that  its  effect  upon 
the  minds  of  the  juzy  could  not  have  been  other  than  to  arouse  their 
passions  and  prejudices  which  the  instruction  was  unable  to  eradicate. 

Appeal  from  District  Court,  Leuns  and  Clark  County j  J.  M. 
Clements,  Judge, 

WiLLUM  Rees  was  convicted  of  second  degree  mnrder,  and 
from  the  judgment  and  an  order  denying  him  a  new  trial  he 
appeals.    Reversed  and  remanded. 

Messrs,  Clayberg  di  Horsky,  and  Mr.  H,  L.  Clayberg  sub- 
mitted a  brief  in  behalf  of  Appellant.  Mr,  John  B,  Clayberg 
argued  the  cause  orally. 

We  find  no  allegation  in  this  information  that  there  existed 
any  duty  on  the  part  of  defendant  to  care  for  or  protect  the 
deceased  from  the  inclemency  of  the  weather,  nor  any  allegation 
of  any  relationship  between  defendant  and  deceased  from  which 
such  duty  would  arise  under  the  law.  If  no  duty  is  alleged, 
no  proof  could  have  been  introduced  showing  its  violation,  and 
therefore  no  criminal  negligence  for  the  neglect  to  perform  such 
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duty.  It  thus  appears  clear  that  the  court  erred  in  permitting 
the  state  to  show  the  relationship  of  husband  and  wife  between 
the  defendant  and  the  deceased,  or  to  show  any  facts  from  which 
the  jury  could  have  found  that  defendant  violated  a  duty 
charged  upon  him  by  law  because  of  this  relationship,  in  not 
protecting  and  caring  for  his  wife.  (See  Begina  v.  Conde,  10 
Cox  C.  C.  547;  Begina  v.  Bugg,  12  Cox  C.  C.  16;  Begina  v. 
Nickolls,  13  Cox  C.  C.  75 ;  United  States  v.  Knowles,  5  Saw.  517, 
Fed.  Cas.  No.  15,540 ;  People  v.  Bearddey,  150  Mich.  206, 121  Am. 
St.  Rep.  617,  113  N.  W.  1128,  13  L.  B.  A.,  n.  s.,  1020 ;  Johnson  v. 
State,  66  Ohio  St.  59, 90  Am.  St.  Rep.  564,  63  N.  E.  607,  61  L.  R. 
A.  277 ;  State  v.  ^Noakes,  70  Vt.  247, 40  Atl.  249 ;  Hendrickson  v. 
Commonwealth,  85  Ky.  281,  7  Am.  St.  Rep.  596,  3  S.  W.  166; 
State  V.  Predar,  3  Jones,  421;  21  Cyc.  770.) 

The  rule  in  criminal  cases  is,  that  if  the  incompetent  testi- 
mony may  have  prejudiced  the  jury,  the  error  in  its  admission 
cannot  be  cured,  even  if  the  evidence  is  stricken  from  the  record 
and  the  jury  is  instructed  not  to  consider  it.  {Barth  v.  State, 
39  Tex.  Cr.  381,  73  Am.  St.  Rep.  935,  46  S.  W.  228 ;  BuUock  v. 
State,  65  N.  J.  L.  557,  86  Am.  St.  Rep.  668,  47  Atl.  62 ;  Drury 
V.  Territory,  9  Okl.  398,  60  Pac.  101 ;  State  v.  Finch,  71  Kan. 
793,  81  Pac.  494 ;  Henard  v.  State,  46  Tex.  Cr.  90,  79  S.  W.  810 ; 
Dysart  v.  State,  46  Tex.  Cr.  52,  79  S.  W.  534 ;  People  v.  Bodr 
sriguez,  134  Cal.  140,  66  Pac.  174;  State  v.  Bateman,  198  Mo. 
212,  94  S.  W.  843 ;  State  v.  DeMasters,  15  S.  D.  581,  90  N.  W. 
«52 ;  State  v.  Sprague,  64  N.  J.  L.  419,  45  Atl.  788 ;  Durham  v. 
State,  45  Tex.  Cr.  475,  76  S.  W.  563 ;  State  v.  Header,  54  Vt. 
126 ;  Flowers  v.  State,  85  Miss.  591,  37  South.  814 ;  Davis  v.  State, 
85  Miss.  416,  37  South,  1018.)  The  same  rule  is  announced  in 
civil  cases.  {Howe  Machine  Co.  v.  Bosine,  87  111.  105;  Maxted 
V.  Fowler,  94  Mich.  106,  53  N.  W.  921 ;  Erhen  v.  LoriUard,  19 
N.  Y.  299 ;  Bandall  v.  N.  W.  Tel  Co,,  54  Wis.  140,  41  Am.  Rep. 
17,  11  N.  W.  419;  Throckmorton  v.  Holt,  180  U.  S.  552,  21  Sup. 
Ct  474,  45  L.  Ed.  663 ;  Kneeland  v.  Great  Western  Elev,  Co., 
«  N.  D.  49,  81  N.  W.  67;  Boydan  v.  Hdberstumpf,  129  Mich.  137, 
S8  N.  W.  386;  Oattis  v.  KUgo,  131  N.  C.  199,  42  S.  E.  584; 
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Illinois  Central  Ry.  Co.  v.  Ely,  83  Miss.  519,  35  South.  873; 
Norton  v.  Perkins,  67  Vt.  203,  31  Atl.  148.)  The  reason  for 
the  rule  must  be  much  stronger  when  applied  to  criminal  cases, 
especially  those  where  defendant's  life  or  liberty  is  involved. 
The  constitutional  provisions  as  to  a  fair  and  impartial  trial 
apply  to  criminal  cases,  and  the  rules  of  evidence  are  much 
stronger  than  in  civil  cases. 

There  was  a  brief  in  behalf  of  the  State  by  Mr.  Albert  J.  Chtlen, 
Attorney  General,  and  Ifr.  WUHam  L.  Murphy,  Assistant  At^ 
torney  General,  and  oral  argument  by  the  latter. 

If  a  person  make  an  unjustifiable  assault  upon  another,  which 
renders  the  other  unconscious  and  helpless,  and  then  leaves  the 
victim  exposed  in  such  condition  to  the  rigors  of  a  December  night 
in  this  climate,  and  death  results  from  the  combined  assault  and 
exposure,  an  information  charging  the  assault,  as  well  as  the  ex- 
posure, recites  the  facts  which  constitute  the  cause  of  death,  and 
especially  is  this  true  in  this  present  instance.  The  case  of 
Territory  v.  Manton,  7  Mont.  162,  14  Pac.  637,  disposes  of  the 
construction  of  appellant.  It  makes  no  difference  under  the  in- 
formation filed  in  the  present  case  whether  deceased  was  the  wife 
or  other  relative  of  defendant,  or  whether  he  owed  her  any  spe- 
cial duty  to  protect  and  shelter,  on  account  of  the  fact  that  the 
information  clearly  and  specifically  sets  up  that  the  exposure  in 
the  helpless  and  unconscious  condition  was  brought  about  by  the 
acts  of  the  defendant  himself. 

The  jury  was  instructed  that  all  the  evidence  of  the  witnesses 
with  reference  to  the  statements  claimed  to  have  been  made  to 
them  by  the  deceased  relative  to  the  actions,  conduct  or  threats 
of  the  defendant,  should  be  wholly  disregarded.  Thus  the  error 
in  admitting  the  testimony  in  the  first  instance  was  cured.  (See 
State  V.  Rhys  (Mont),  105  Pac.  494.) 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court 

The  charging  part  of  the  information  in  this  case  is  thus  sum- 
marized by  defendants'  counsel  in  their  brief:  ''That  he  beat. 
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bruised,  and  assaulted  Sarah  Rees,  violently  threw  her  to  the 
ground,  pulled  her  around  by  the  hair  of  her  head  and  other- 
wise committed  grievous  assaults  upon  her  person,  until  she  be- 
came unconscious;  that  he  then  permitted  her  to  lie  on  the 
ground  exposed  to  the  frost  and  inclemency  of  the  weather,  and 
neglected  and  refused  to  provide  her  with  necessary  clothing,, 
shelter,  and  protection,  by  reason  of  which  assault  and  exposure 
Sarah  Rees  died." 

1.  We  think  the  court  was  correct  in  declining  to  compel  the- 
state  to  elect  whether  it  would  proceed  on  the  theory  of  assault 
alone,  or  exposure  alone,  or  both  assault  and  exposure.  The 
statute  commands  (section  9147,  Revised  Codes)  that  the  infor- 
mation must  contain  a  statement  of  the  facts  constituting  the 
offense,  in  ordinary  and  concise  language,  and  in  such  manner 
as  to  enable  a  person  of  common  understanding  to  know  what  is. 
intended.  We  think  the  pleader  succeeded  admirably  in  follow- 
ing the  injunction  of  the  statute.  If  any  of  the  charge  was. 
surplusage,  the  defendant  was  not  prejudiced.  It  would  be  al- 
together too  technical  a  ruling  to  hold  that  the  state  must  elect 
in  such  case.  There  is  but  one  charge  in  the  information — that 
of  murder. 

2.  The  court  permitted  witnesses  to  testify  that  Sarah  Rees 
was  the  wife  of  defendant.  There  is  no  such  all^ation  in  the 
information,  and  it  is  now  insisted  that  this  ruling  was  erroneous,, 
because  no  duty  to  protect,  care  for,  or  shelter  her  devolved  upon 
him  unless  such  relation  existed.  It  is  impossible  to  suppose 
that  the  cause  could  have  been  tried  without  the  fact  being  dis- 
closed ;  but  however  that  may  be,  we  are  of  opinion  that  even  if 
deceased  was  not  defendant's  wife,  if  he  was  guilty  of  the  assault, 
the  legal  duty  rested  upon  him  to  protect,  care  for,  and  shelter 
her  after  that  act  to  the  same  extent  as  though  she  had  been 
his  wife.  This  court  in  Territory  v.  Manton,  7  Mont.  162,  14 
Pac.  637,  said:  "If  the  defendant  had,  by  his  own  acts,  sub- 
jected her  to  the  inclemency  of  the  weather,  there  would  be  no- 
doubt  but  that  he  would  be  guilty  of  murder  if  she  had  died  from 
the  exposure,  and  he  had  so  subjected  her  unlawfully  and  with 
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malice  aforethought.*'  The  court  then  proceeded  to  hold  that, 
the  deceased  being  the  wife  of  the  accused,  he  was  guilty  of 
murder  ''when  he  absolutely  did  nothing"  after  having  simply 
discovered  her  *' exposed  to  the  unpropitious  elements."  We 
think  the  information  is  good.  Moreover,  the  defendant  was  not 
prejudiced  by  the  ruling,  for  the  reason  that  the  court  afterward 
told  the  jury  that  the  state  had  failed  to  show  any  violation  of 
duty  on  his  part  or  that  the  death  of  Sarah  Rees  was  caused  by 
any  omission  of  duty  by  him,  and  therefore  they  could  not  con- 
vict him  on  the  ground  of  violation  of,  or  failure  to  perform,  any 
duty. 

3.  It  is  contended  that  the  testimony  is  insufficient  to  justify 
the  verdict.  It  would  serve  no  useful  purpose  to  quote  it  all, 
or  any  considerable  portion  of  it.  It  tended  to  show  that  both 
the  defendant  and  deceased  were  addicted  to  the  use  of  intoxi- 
cants, frequently  to  excess;  that  on  the  evening  of  December  4, 
1907,  they  returned  to  their  ranch  in  the  northern  part  of  Lewis 
and  Clark  county,  from  the  town  of  Wolf  Creek,  with  a  consider- 
able quantity  of  whisky.  Both  had  been  drinking  before  their 
arrival.  They  continued  to  drink  and  carouse  until  the  morning 
of  December  6th,  when  the  defendant  appeared  at  the  house  of 
one  of  his  neighbors  with  the  information  that  his  wife  was  dead. 
He  was  in  a  weakened  condition,  from  excessive  drinking,  at  the 
time,  and  continued  to  be  ill  and  weak  until  the  arrival  of  the 
coroner,  on  the  second  day  thereafter.  He  informed  the  neigh- 
bors without  hesitation  of  the  details  of  the  orgy  at  his  house, 
and  appeared  greatly  affected  by  the  death  of  his  wife.  None 
of  his  actions,  after  discovery  of  the  body,  tended,  so  far  as  we 
can  gather  from  the  testimony,  to  discredit  his  version  of  what 
had  occurred.  Mrs.  Bees  was  found  lying  upon  the  bed,  with 
her  body  literally  covered  with  wounds.  Her  hair  was  dis- 
heveled, matted  with  grass  and  dirt,  and  her  clothing  torn.  The 
house  was  in  great  disorder.  A  broken  breadboard  was  found 
in  the  yard.  The  evidence  was  entirely  circumstantial.  Ap- 
parently the  theory  of  the  state  was,  that  the  defendant  had 
beaten  the  deceased  with  the  breadboard,  had  violently  thrown 
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her  to  the  ground,  had  kicked  her,  pulled  her  about  by  the  hair 
of  her  head,  until  she  became  unconscious  and  then  left  her 
in  this  condition,  lying  upon  the  frozen  ground,  from  5  o'clock 
in  the  afternoon  until  after  9  o'clock  in  the  evening,  when  he 
carried  her  into  the  house,  laid  her  on  the  floor  for  a  few  hours, 
and  afterward  placed  her  upon  the  bed.  Defendant's  story  was 
that  she  was  in  a  drunken,  maudlin,  and  almost  helpless  condi- 
tion from  the  morning  of  December  5  until  her  death ;  that  she 
fell  repeatedly  upon  sharp  rocks  about  the  yard,  and  from  the 
front  steps  of  the  house,  and  finally,  late  in  the  afternoon,  passed 
from  his  sight  (he  was  lying  upon  the  bed  helplessly  drunk), 
to  a  spot  about  thirty-three  feet  from  the  house,  where  at  9 
o'clock  at  night  he  discovered  her  upon  the  ground;  that  he 
succeeded,  after  much  effort  and  resistance  on  her  part,  in  get- 
ting her  into  the  house,  but  was  unable  to  get  her  upon  the  bed. 
About  2  o'clock  in  the  morning  she  became  conscious,  spoke  about 
a  bottle  of  liquor  in  her  trunk,  and  asked  for  water.  He  gave 
her  the  water,  placed  her  upon  the  bed  and  went  to  sleep  by  her 
side.  About  5  o'clock  he  awoke  to  find  her  dead.  The  state 
contended  that  some  of  the  wounds  upon  her  body  oould  not  have 
been  caused  by  falling  as  described  by  the  defendant.  Medical 
testimony  was  received  to  the  effect  that  they  might  have  been. 
Four  witnesses  testified  that  in  passing  the  house  in  the  fall  of 
1906,  they  heard  Bees  say,  apparently  to  his  wife,  ''You'll  get 
the  damn'dest  beating  you  ever  got."  We  think  the  testimony, 
while  it  tends  more  strongly  to  prove  the  crime  of  manslaughter 
than  that  of  murder,  was  still  sufficient  to  warrant  the  jury  in 
finding  the  defendant  guilty  of  murder  in  the  second  degree, 
which  they  did.  If  they  disbelieved  the  testimony  of  the  de- 
fendant, they  may  have  been  of  opinion  that  the  circumstances 
attending  the  killing  showed  an  abandoned  and  malignant  heart. 

4  Several  witnesses  testified  for  the  defendant  that  he  and 
his  wife  appeared  to  be  a  happy  couple  and  were  apparently  very 
fond  of  each  other. 

Mrs.  Prank  Beinig  was  allowed,  over  defendant's  objection, 
to  answer  the  following  question:  ''Do  you  know  the  treatment 
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he  [defendant]  accorded  his  wifel"  The  answer  was,  in  sab- 
stance,  that  Mrs.  Bees  had  told  her  that  Bees  had  said  that  a 
neighbor  had  told  him  that  a  certain  man  had  been  seen  about 
her  house,  and  "that  he  was  very  jealous  of  her  anyway";  that 
he  became  very  angry  with  her,  and  '^had  abused  her  because 
she  wouldn't  say  that  this  man  had  been  there." 

Mrs.  W.  A.  Beinig  was  asked  the  following  question:  ''Did 
you  have  any  conversation  with  Mrs.  Bees  prior  to  her  death, 
shortly  prior  to  her  death,  in  which  she  asked  you  if  it  would 
be  agreeable  to  you  for  her  to  come  to  your  house  in  case  she 
felt  that  it  was  necessary  to  get  away  from  Mr.  Bees  f  A.  Tes^ 
sir.  Q.  Now  state  what  that  conversation  was.  A.  (Over  ob- 
jection.) Why,  she  was  telling  me  about  Mr.  Bees,  about  his 
being  so  cruel  and  angry  to  her  when  he  was  under  the  influence 
of  liquor,  and  she  asked  me  if  Mr.  Bees  should  get  so  angry  and 
cruel  to  her,  whether  I  would  shelter  her,  and  I  said,  'Tes.' 
Q.  You  may  state  an3rthing  further  with  reference  to  the  con- 
versation that  you  had  with  Mrs.  Bees,  if  there  is  anything, 
which  you  now  recall.  A.  When  Mr.  Bees  took  his  last  load  of 
grain  she  told  me  that  she  wished  that  load  of  grain  was  at  Wolf 
Creek  already ;  she  said  she  was  afraid  Mr.  Bees  would  get  drunk 
again.  She  said,  'Don't  tell  your  husband,  because  if  Mr.  Bees 
knew  he  would  be  angry  with  me.'  " 

The  witness  Lola  Estill  testified,  over  objection:  ''I  wanted 
to  feed  the  cat,  and  she  said  she  was  afraid  of  Will,  and  I  asked 
her  why,  and  she  said  that  he  had  threatened  to  kill  her  several 
times.  •  •  •  She  said  that  he  would  beat  her  cruelly.  Q. 
[On  cross-examination.]  Well,  did  she  just  say  those  four  sen- 
tences at  one  time,  or  were  they  said  at  different  times!  Did 
she  say:  'You  shouldn't  feed  the  cat;  I  am  afraid  of  Will;  he 
has  threatened  to  kill  me  several  times ;  he  will  beat  me  cruelly  1' 
A.  No,  sir;  she  didn't  say  that  all  at  once.  Q.  Well,  now,  let 
us  have  what  was  said  by  you  in  between  times.  A.  Well,  I 
asked  her  why,  she  said,  'Because  Will  threatened  to  kill  her 
several  times.'  Q.  Now,  when  she  got  through  saying  that,  did 
she  then  go  ahead!    What  was  it  she  was  afraid  oft    A.  She 
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said  she  was  afraid  of  Will  before  she  said  she  was  afraid  he 
would  kill  her.  Then  she  continued  after  that  and  said,  'He 
has  threatened  to  kill  me  several  times^  and  he  will  beat  me 
cruelly.'  Those  were  the  two  reasons  she  gave  for  not  feeding 
the  cat.  She  stated,  first,  that  she  was  afraid  of  him;  second, 
that  he  had  threatened  to  kill  her  several  times;  and,  last,  that  he 
would  beat  her  cruelly,  and  then  that  she  was  afraid  of  him." 

Mrs.  Sam  Besette  was  asked  on  cross-examination:  ''What  was 
she  [Mrs.  Bees]  doing  in  the  kitchen?  A.  I  went  back  in  the 
kitchen  and  talked  to  her,  she  told  me  she  was  afraid  of  him. 
Defendant's  Counsel:  Never  mind  what  she  told  you.  We 
move  to  strike  it  out.  Court:  I  can't  strike  it  out  after  you 
called  for  it.  Q.  (On  redirect  examination.)  What  else  did 
she  tell  you  1  A.  (Over  objection.)  She  told  me  she  was  afraid 
of  that  man;  she  says,  'It  is  so  disagreeable  to  live  with  him.' 
She  told  me  that  she  was  afraid  because  he  was  very  disagreeable 
and  quick  tempered.  I  asked  her  if  she  cared  to  come  and  stay 
with  me.  She  refused,  and  said  she  thought  it  was  her  duty  ta 
stay  with  him.  She  says  the  same  morning  he  went  with  a  glass 
of  liquor  and  tried  to  give  her  some.  Well,  she  took  a  little  to 
please  him,  and  afterward  he  went  with  a  glass  full  and  throwed 
it  in  her  face  because  she  refused  and  wouldn't  drink." 

This  testimony  was  hearsay  and  clearly  incompetent.  Indeed, 
the  trial  court  recognized  it  as  such  when,  near  the  close  of  the 
trial,  the  judge  said  to  counsel  for  the  state:  "I  was  going  to 
say  that  I  am  inclined  to  the  view  that  all  of  this  testimony  as 
to  the  threats  of  the  defendant,  and  all  the  testimony  showing 
fear  on  the  part  of  the  deceased  should  be  stricken  out  of  the 
record  and  disregarded  by  the  jury  entirely,  unless  you  can  sat- 
isfy me  that  it  is  competent.  I  will  instruct  the  jury  on  that 
point  unless  you  can  do  so."  The  testimony  was  not  stricken, 
but  the  court  by  appropriate  instruction  withdrew  it  from  the 
consideration  of  the  jury  and  instructed  them  to  clear  their 
minds  of  it  and  not  consider  it  in  any  way  in  arriving  at  a  ver- 
dict. 
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The  defense  claims  that  the  action  of  the  court  in  directing 
the  jury  to  disregard  the  testimony  did  not  cure  the  error  and 
could  not  have  resulted  in  eliminating  the  prejudicial  effect  of 
the  testimony;  while  the  attorney  general  maintains  that  the 
error  was  cured  by  the  instruction  given.  No  rigid  rule  may  be 
adopted  that  will  apply  to  all  cases  of  this  nature.  Each  caae 
must  be  decided  upon  its  own  record.  This  court  recognizes 
the  fact  that  all  causes  cannot  be  tried  in  a  technically  correct 
manner.  Many  questions  of  law  arise  during  the  course  of  a  trial 
which  the  trial  judge  has  not  the  time  or  opportunity  to  thor- 
oughly investigate  before  ruling.  He  must  proceed  as  expe- 
ditiously as  possible.  It  is  often  the  case  that  the  question 
presented  is  very  close  and  difficult  of  solution,  without  precedent 
for  guidance  in  ruling,  or,  more  often,  having  precedent  in 
numerous  and  respectable  authority,  for  a  ruling  either  way. 
In  such  case  the  judge  must  rule  in  accordance  with  his  own 
judgment.  Should  he  subsequently  determine  that  he  has  niled 
erroneously,  it  is  his  duty  to  correct  the  effect  of  the  ruling,  if 
possible.  Often  this  may  be  done  in  such  manner  as  to  remove 
the  prejudice  created  by  the  evidence  admitted.  The  judge 
who  tried  this  case  made  every  effort  to  counteract  the  effect  of 
the  incompetent  testiniony.  His  charge  upon  the  point  was 
clear,  explicit,  and  mandatory.  It  is  for  this  court  to  decide 
whether  it  clearly  had  the  desired  effect.  The  supreme  court 
of  Oklahoma,  in  the  case  of  Drury  v.  Terriiory,  9  Okl.  398,  60 
Pac.  101,  said:  ''It  is  a  generally  accepted  doctrine  that  error 
in  admitting  illegal  evidence  may  be  cured  by  instructing  the 
jury  to  disregard  it ;  but  whether  such  instruction  does  in  fact 
cure  the  error  is  a  question  that  should  be  determined  from  the 
character  of  the  illegal  evidence,  the  extent  of  it,  and  its  prob- 
able effect  upon  the  jury.  The  doctrine  has  been  announced 
that  where  incompetent  evidence  is  admitted,  and  afterward 
withdrawn  by  the  court  and  the  jury  instructed  to  disregard  it, 
the  error  of  admitting  it  cannot  be  complained  of.  On  the  other 
hand,  a  number  of  courts  hold  that  when  illegal  or  incompetent 
evidence  of  a  prejudicial  character  has  gone  before  the  jury, 


40  Mont]  State  v.  Bees.  581 

the  injury  is  too  deeply  fixed  in  their  minds  to  be  eradicated, 
and  the  error  cannot  be  cured  by  any  instruction  of  the  court. 
Neither  of  the  two  extremes  is  consistent  with  sound  reason  and 
good  practice.  To  say  that  a  juror  is  never  prejudiced,  and  his 
verdict  never  affected,  by  ill^al  or  incompetent  evidence  is 
in  conflict  with  human  experience  and  judicial  observation; 
while  to  say  that  the  jury  are  in  every  case  prejudiced  by  such 
evidence,  even  though  directed  to  disregard  it,  is  to  place  en- 
tirely too  low  an  estimate  upon  the  intelligence  of  the  jurors  and 
establish  a  rule  of  practice  which  makes  it  practically  impossible 
for  a  court  to  try  a  criminal  case  without  committing  reversible 
error.  In  cases  where  improper  prejudicial  evidence  has  been 
permitted  to  go  to  the  jury  upon  a  wrong  theory,  or  under  a 
mistake  of  the  court  as  to  the  law,  •  •  •  and  the  evidence 
thus  introduced  is  of  a  character  to  prejudice  the  jurors  against 
the  defendant,  and  to  make  a  fixed  impression  upon  the  mind, 
and  it  is  not  reasonably  probable  that  the  verdict  would  have 
been  the  same  had  this  illegal  evidence  not  been  introduced,  we 
think  a  new  trial  should  be  granted."  (See,  also,  Barth  v.  State, 
39  Tex.  Cr.  Rep.  381,  73  Am.  St.  Eep.  935,  46  S.  W.  228 ;  Bul- 
lock V.  State,  65  N.  J.  L.  557,  86  Am.  St.  Rep.  668,  47  Atl.  62 ; 
State  V.  Finch,  71  Kan.  793,  81  Pac.  494;  Dysart  v.  State,  46 
Tex.  Cr.  Rep.  52,  79  S.  W.  534;  People  v.  Rodriguez,  134  Cal. 
140,  66  Pac.  174 ;  Davis  v.  State,  85  Miss.  416,  37  South.  1018 ; 
State  V.  Bateman,  198  Mo.  212,  94  S.  W.  843 ;  State  v.  De  Mas- 
ters, 15  S.  D.  581,  90  N.  W.  852.) 

In  this  case  we  have  only  to  determiue,  if  the  testimony  was 
incompetent  and  prejudicial,  whether  the  instruction  to  disre- 
gard, clearly  removed  its  eflfect.  We  think  there  can  be  no 
question  as  to  the  prejudicial  character  of  the  testimony  received. 
This  testimony,  together  with  that  of  the  witnesses  who  claim 
to  have  heard  defendant's  threat  to  his  wife,  in  the  fall  of  1906, 
supplied  the  only  element  of  malice  of  which  there  is  any  direct 
evidence.  There  is  reason  to  believe,  from  the  apparently  hostile 
attitude  of  some  of  the  witnesses  toward  the  defendant,  that 
if  the  testimony  withdrawn  from  the  consideration  of  the  jury 
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had  not  been  heard  by  them,  they  might  not  have  given  credit 
to  those  witnesses  who  testified  to  the  direct  threat.  Without 
these  threats  and  the  statement  of  Mrs.  Bees,  that  she  was  afraid 
of  him  on  account  of  his  crueltyy  the  jury  might  have  concluded 
that  the  killing  was  done  in  the  heat  of  passion,  without  malice, 
or  that  defendant  was  in  such  condition  from  intoxication  that 
he  was  unable  to  form  a  criminal  intent.  If  the  verdict  had 
been  one  of  manslaughter,  the  result  would  show  that  the  testi- 
mony admitted  was  not  harmful ;  but  the  verdict  of  murder  in 
the  second  degree  comprehends  either  express  or  implied  malice, 
and  we  are  clearly  of  opinion  that  the  most  reasonable  conclu- 
sion is  that  the  jury  found  express  malice,  basing  their  determin- 
ation, in  part  at  least,  upon  the  illegal  testimony.  This  testimony 
in  itself,  was  sufficient  to  excite  the  passions  and  preju- 
dices of  an  ordinary  man,  and  we  think  the  jury  were  unable 
to  put  it  out  of  their  minds  and  that  thej  probably  considered 
it,  notwithstanding  the  positive  injunction  of  the  court.  If  they 
did,  the  verdict  is  against  law. 

The  judgment  of  conviction  and  the  order  denying  a  new  trial 
are  reversed,  and  the  cause  is  remanded  with  directions  to  grant 
a  new  triaL 

Reversed  and  remanded. 

Mb.  Chief  Justioe  Bbantlt  and  Mb.  Justice  Hollowat 
concur. 
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BAKER  ET  AL.,  Appellants,  v.  BUTTE  "WATER  CO.,  Bb- 

SPONDENT. 

(No.  2,779.) 
(Submitted  February  25,  1910.     Decided  March  5,  1910.) 

[107  Pac.  819.] 

Ejectment  — Complaint — Sufficiency —  Contempt    Proceedings-^ 
Writ  of  Possession — When  Improper  Remedies. 

Complaint — General  Demurrer— When  Improper. 

1.  Where  a  complaint  discloBee  that  plaintiff  is  entitled  to  any  relief, 
a  general  demurrer  to  it  cannot  be  sustained. 

Ejectment — Complaint — Sufficiency. 

2.  A  complaint  alleging  that  plaintiffs  are,  and  at  all  the  times  in 
the  complaint  stated  have  been,  the  owners  and  entitled  to  the 
immediate  possession  of  the  premises  described,  and  that  defendant 
wrongfully  entered  thereon  and  ousted  the  plaintiffs  therefrom,  and 
has  ever  since  continued  in  the  wrongful  possession  thereof,  states  a 
cause  of  action  in  ejectment. 

Same — ^Writ  of  Possession — ^When  Improper  Remedy. 

3.  After  a  party,  adjudged  to  be  entitled  to  the  possession  of  real 
property,  has  obtained  possession  under  a  writ  issued  in  execution 
of  the  decree,  he  may  not,  on  bein^  ousted  by  his  adversary,  again 
resort  to  the  writ  of  possession;  his  remedy  lies  in  contempt  pro- 
ceedings. 

Same — ^Writ    of    Possession  —  Ck>ntempt    Proceedings  —  When    Improper 
Bemedies. 

4.  Neither  contempt  proceedings  nor  a  writ  of  possession  were  proper 
remedies  to  restore  plaintiff  in  an  ejectment  suit,  to  the  possession 
of  premises  adjudged  to  belong  to  him  and  from  which  he  alleged  he 
was  ousted  by  the  successor  in  interest  of  the  defendant  in  the  pre- 
ceding action,  under  the  assertion  of  a  right  not  adjudicated  thereto- 
fore; since  proceedings  in  contempt  could  not  be  resorted  to  to  deter- 
mine a  claim  not  asected  b^  the  previous  decree,  and  the  writ  of 
possession  could  only  restore  him  to  the  rights  adjudged  to  him  by  it. 

Appeal  from  District  Court,  Silver  Bow  County;  John  B.  Mc» 
Cleman,  Judge. 

Action  by  Ben  Baker  and  another  against  the  Butte  Water 
Company.  From  a  judgment  for  defendant  rendered  on  sus- 
taining a  general  demurrer  to  the  complaint,  plaintiffs  appeaL 
Beversed  and  remanded. 

Mr,  J.  E.  Healy  submitted  a  brief  in  behalf  of  Appellants,  and 
argued  the  cause  orally. 
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In  behalf  of  Bespondent,  there  was  a  brief  by  Messrs.  Farhis 
<&  EvaoM,  and  oral  argument  by  L.  0.  Evans. 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

On  August  1,  1899,  Ben  Baker  recovered  judgment  in  the  dis- 
trict court  of  Silver  Bow  county  against  the  Butte  City  Water 
Company,  a  corporation,  by  which  Baker  was  adjudged  to  be  the 
owner  and  entitled  to  the  possession  of  the  Ke3niote  quartz  lode 
mining  claim,  then  in  the  possession  of  the  water  company.  On 
appeal  to  this  court  the  judgment  was  affirmed.  {Baker  v. 
Butie  City  Water  Co,,  28  Mont.  222,  104  Am.  St.  Bep.  683,  72 
Pac.  617.)  By  writ  of  error  the  cause  was  taken  to  the  supreme 
court  of  the  United  States,  where  on  January  3,  1905,  the  de- 
cision of  this  oourt  was  affirmed.  {Butte  City  Water  Co.  v. 
Baker,  196  U.  S.  119,  25  Sup.  Ct.  211,  49  L.  Ed.  409.)  Some 
four  years  after  the  mandate  from  the  supreme  court  of  the 
United  States  had  been  received  by  the  clerk  of  this  court,  and 
the  remittitur  from  this  court  had  been  filed  in  the  office  of  the 
clerk  of  the  district  court  of  Silver  Bow  county,  Ben  Baker  and 
Mary  Healy  commenced  this  action  against  the  Butte  Water 
Company,  a  corporation.  In  the  amended  complaint  it  is  al- 
leged that  Mary  Healy  has  become  the  owner  of  a  one-half  in- 
terest in  the  judgment  obtained  by  Baker  against  the  Butte  City 
Water  Company,  and  that  the  plaintiffs  are,  and  at  all  the  times 
mentioned  in  the  complaint  were,  the  owners  and  entitled  to  the 
immediate  possession  of  the  premises  referred  to  above,  which 
premises  are  described.  Sufficient  facts  are  then  alleged  to  show 
that  the  Butte  Water  Company  is  the  successor  in  interest  of 
the  Butte  City  Water  Company,  and  is  bound  by  the  judgment 
obtained  by  Baker  to  the  same  extent  that  the  Butte  City  Water 
Company  was  bound.  The  complaint  then  alleges  that  on  or 
about  September  1,  1908,  the  defendant,  Butte  Water  Company, 
entered  upon  the  premises  mentioned,  took  possession  thereof, 
and  ousted  and  ejected  the  plaintiffs  therefrom,  and  has  since 
continued  wrongfully  and  unlawfully  to  withhold  possession 
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from  the  plaintifEs.  It  is  then  alleged  that  the  defendant,  Butte 
Water  Company,  now  asserts  some  claim  or  right  to  the  posses- 
sion of  the  premises,  adverse  to  plaintiffs,  which  claim  or  right, 
it  is  asserted  by  the  defendant  company,  is  different  from  any 
litigated  in  the  case  of  Baker  v.  Suite  City  Water  Company;- 
but  plaintiffs  allege  that  any  claim  now  asserted  by  the  defend- 
ant is  without  right,  and  was  in  fact  litigated  and  determined 
adversely  to  the  defendant  in  the  former  action.  To  this 
amended  complaint  the  defendant  water  company  interposed  a 
general  demurrer,  which  was  sustained,  and  the  plaintiffs,  hav- 
ing declined  to  plead  further,  suffered  judgment  to  be  entered 
against  them,  and  appealed  to  this  court. 

We  have  said  repeatedly  that,  if  a  complaint  discloses  that 
plaintiff  is  entitled  to  any  relief  whatever,  a  general  demurrer 
to  it  cannot  be  sustained.  {D(movan  v.  McDevitt,  36  Mont.  61,. 
92  Pac.  49 ;  Raymond  v.  Blancgrass,  36  Mont.  449,  93  Pac.  648, 
15  L.  R.  A.,  n.  s.,  976 ;  Hoskins  v.  Northern  Pacific  Ry.  Co.,  39^ 
Mont.  394,  102  Pac.  988.)  The  amended  complaint  in  this  ac> 
tion  alleges  that  the  plaintiffs  are,  and  at  all  the  times  in  the 
complaint  stated  have  been,  the  owners  and  entitled  to  the  im- 
mediate possession  of  the  premises  described  therein;  that  the 
defendant  wrongfully  entered  upon  the  premises  and  ousted  the 
plaintiffs  therefrom,  and  ever  since  has  continued  in  the  wrong- 
ful possession  of  the  same.  These  allegations  are  sufficient  to 
state  a  cause  of  action  in  ejectment.  (Billings  v.  Sanderson,  & 
Mont.  201,  19  Pac.  307 ;  City  of  Butte  v.  Mikosowitz,  39  Mont. 
350,  102  Pac.  593.) 

But  respondent  contends  that  the  other  allegations  in  the  com- 
plaint disclose  that  the  plaintiffs  have  an  ample  remedy  by  the 
simple  expedient  provided  by  law  for  enforcing  the  former 
judgment,  a  writ  of  possession,  or  by  contempt  proceedings  in- 
stituted under  section  7310  of  the  Revised  Codes,  and  therefore 
this  present  action  is  wholly  unnecessary,  and  tends  only  ixk 
annoy  and  vex  the  defendant  company.  If  the  plaintiffs  have 
never  been  in  possession  of  the  premises  since  the  judgment  in 
the  former  action  became  fimal,  of  course  the  writ  of  possessioa 
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would  be  altogether  adequate  to  secure  to  them  the  possession 
4iwarded  in  .that  action ;  and,  while  the  amended  complaint  in 
the  present  instance  does  not  in  express  terms  allege  that  the 
remedy  by  that  writ  has  been  invoked  and  possession  obtained 
under  it,  it  would  seem  that  no  other  fair  inference  is  deducible 
from  the  pleading,  since  it  alleges  an  ouster  in  1908,  which  could 
not  have  occurred  unless  the  plaintifiSs  were  then  in  possession. 
And,  if  the  writ  was  in  fact  issued  and  plaintiffs  restored  to 
possession  under  it,  another  writ  would  not  issue,  but  plaintiffis 
would  be  left  to  their  remedy  by  contempt  proceedings  under 
section  7310.  But,  assuming  that  the  writ  was  not  issued  in 
execution  of  the  former  judgment,  it  could  now  only  restore 
plaintiffs  to  the  rights  adjudged  to  them  by  that  judgment ;  and 
assuming,  further,  that  the  former  action  determined,  not  only 
all  matters  directly  in  issue  between  the  parties,  but  also  such 
other  matteiB  as  they  might  have  litigated  which  were  incident 
to,  or  essentially  connected  with,  the  matters  directly  in  issue, 
it  is  manifest  at  once  that  it  could  go  no  further.  As  was  well 
said  by  this  court  in  Meyendorff  v.  Frohner,  3  Mont.  282:  "A 
party  who  has  been  adjudged  to  deliver  possession  of  land  to 
snother  claimant  is  not  estopped  from  purchasing,  subsequent 
to  the  action  in  which  the  right  to  such  possession  was  deter- 
mined, an  outstanding  title,  and  asserting  again  his  right  to  the 
possession  of  the  same."  If  the  allegation  of  the  amended  com- 
plaint is  true,  that  the  defendant  Butte  Water  Company  is  as- 
serting that  it  claims  possession  of  the  premises  under  a  right 
i¥hich  was  not  adjudicated  in  the  former  action,  and  if  it  should 
develop  that  such  contention  is  true  and  the  elaim  valid,  then 
clearly  the  execution  of  a  writ  of  possession  against  that  defend- 
ant would  operate  to  deprive  it  of  its  property  without  due 
process  of  law;  and  for  the  same  reason  contempt  proceedings 
would  be  unavailing  and  altogether  improper.  If  the  allegation 
of  the  amended  complaint  is  true,  then  we  must  assume  in  the 
first  instance  that  the  claim  so  asserted  by  the  defendant  com- 
pany is  made  in  good  faith,  and,  to  determine  such  a  claim, 
there  must  be  proper  issues  presented  by  appropriate  pleadings 
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in  a  proper  action.  Speaking  to  this  particular  subject,  this 
court  in  State  v.  District  Court,  30  Mont.  96,  75  Pac.  956,  said : 
*' Where  the  title  to  property  has  been  once  finally  adjudicated, 
and  it  appeals  from  the  judgment  record,  or  from  the  record 
supplemented,  if  nece?jsary,  by  evidence  identifying  the  subject 
matter,  that  this  is  the  case,  and  that  the  defendant  has  been 
enjoined  from  further  interference,  contempt  proceedings  must 
be  resorted  to.  {Montana  Ore  Purchasing  Co.  v.  Boston  etc.  M. 
Co.,  27  Mont.  410,  71  Pac.  403.)  This  was  held  in  the  case  cited 
with  reference  to  the  same  veins  now  in  controversy,  the  theory 
of  this  court  being  that,  as  the  complaint  alleged  ownership  in 
the  plaintiff  under  the  decree  rendered  in  the  Pennsylvania  Case, 
(Montana  etc.  Co.  v.  Boston  etc.  M.  Co.,  27  Mont.  288,  70  Pac. 
1114),  it  would  be  most  effectively  enforced  to  prevent  trespass 
in  violation  of  the  injunction  contained  therein  by  contempt 
proceedings,  these  furnishing  a  complete  and  adequate  remedy. 
Now,  it  appears  that  the  claim  made  in  that  case  is  not  true, 
and  that  contempt  proceedings  have  been  resorted  to  to  adjudi- 
cate and  settle  title  to  property  in  no  way  affected  by  the  decree. 
This  may  not  be  done.  Such  proceedings  are  not  appropriate. 
For  this  purpose  there  must  be  issues  presented  by  formal  plead- 
ings in  an  appropriate  form  of  action  at  law  or  in  equity,  after 
due  notice,  when  the  parties  may  be  heard  in  the  usual  way. 
And  it  must  always  be  the  case  where  there  is  a  bona  fide  con- 
troversy as  to  ownership  of  property  which  has  not  been  ad- 
judicated; otherwise  a  party  might  be  summarily  deprived  of 
his  property  without  due  process  of  law." 

In  passing,  we  may  say  that  it  appears  to  us,  however,  that 
the  plea  of  former  adjudication  contained  in  the  amended  com- 
plaint might  very  well  be  treated  as  a  mere  deraignment  of 
plaintiffs'  title  and  unnecessary,  since  there  is  a  statement  of 
a  cause  of  action  for  an  ouster  which  occurred  long  after  the 
former  judgment  became  final;  but,  viewed  in  any  light,  we 
think  the  complaint  states  facts  sufficient  to  constitute  a  cause 
of  action,  and  was  therefore  proof  against  a  general  demurrer. 
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The  judgment  is  reyersed  and  the  cause  is  remanded  to  the 
district  oourt,  with  directions  to  vacate  the  order  heretofore 
made  and  overrule  the  demurrer* 

Beversed  and  remanded, 

Mb.  Chief  Jxtstigb  Bbantly  and  Mb.  Justice  Smfth  concur. 


CUBN,  Bbspondent,  v.  PERKINS,  Appellant. 

(No.  2,780.) 
(Submitted  February  25,  1910.    Decided  March  5,  1910.) 

[107  Pac.  901.] 

New  Trial  Notice — Service  hy  Mail — Defective  Affidavit  of  8er* 
vice — Presumptio'ns — Waiver — Burden  of  Proofs 

New  Trial  Notice— Service  by  Mail — Defective  Affidavit. 

1.  Quaere:  Is  an  affidavit  of  service  of  notice  ot  intention  to  move 
for  a  new  trial,  made  by  mail,  under  sections  7147  and  7148,  Bevised 
Codes,  from  which  it  does  not  appear  that  the  person  making  the 
service  and  the  one  upon  whom  it  is  made  resided  at  or  had  their 
offices  in  different  places,  fatally  defective  f 

Same — Service — ^Waiver. 

2.  Service  of  notice  of  intention  to  move  for  a  new  trial  may  be 
waived. 

Same — Service— Waiver — ^Burden  of  Proof. 

3.  The  burden  of  establishing  a  waiver  of  service  of  notice  of  inten- 
tion to  move  for  a  new  trial  rests  upon  the  party  who  alleges  it. 

Same — Service — ^Waiver — Presumptions. 

4.  In  order  to  overcome  the  presumption  of  regularity  attaching  to 
the  action  of  the  district  court  in  granting  a  new  trial,  the  service 
of  notice  to  move  for  which,  made  by  mail,  was  aUeged  to  have  been 
defective,  it  will  be  presumed  that  the  notice  was  waived,  in  the 
absence  of  a  showing  to  the  contrary. 

Appeal  from  District  Court,  Powell  County;  Oeo.  B,  Winston^ 
Judge. 

Action  by  Amelia  Cum  against  John  Perkins.  Judgment 
for  defendant,  and  he  appeals  from  an  order  granting  plaintiff 
a  new  trial.      Affirmed. 
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There  was  a  brief  and  oral  argument  in  behalf  of  Appellant, 
by  Mr.  John  B.  Boarman. 

A  party  relying  upon  a  service  of  notice  by  mail  must  show 
a  strict  compliance  with  the  provisions  of  the  statute  in  making 
service.  Where  service  is  sought  to  be  made  by  mail,  it  should 
appear  that  the  conditions  on  which  its  validity  depends  had 
existence ;  otherwise  the  evidence  must  be  held  insufficient  to  es- 
tablish the  fact  of  service.  {People  v.  Alameda  T.  Co.,  30  Cal. 
182;  Bro88  V.  Nicholson,  1  How.  Pr.  158;  Schenck  v.  McKie,  4 
How.  Pr.  247 ;  Anon.,  25  Wend.  677 ;  Paddock  v.  Beebe,  2  Johns. 
Cas.  117;  Cunningham  v.  Warnekey,  61  Cal.  507;  Linforth  v. 
White,  129  Cal.  190,  61  Pac.  910.)  It  fs  held  in  California  that 
it  must  be  made  to  appear  by  the  statement  or  bill  of  excep- 
tions that  notice  of  intention  has  been  given,  or  that  the  giving 
of  such  notice  has  been  waived.  {Pico  v.  Cohn,  78  Cal.  387, 
20  Pac.  706 ;  Dominguez  v.  Mascoiii,  74  Cal.  269,  15  Pac.  773 ; 
Wright  v.  Snowball,  45  Cal.  654 ;  Calderwood  v.  Brooks,  28  Cal. 
151.) 

Mr.  J.  H.  Duffy  and  Mr.  S.  P.  Wilson  submitted  a  brief  in 
behalf  of  Respondent.    Mr.  Wilson  argued  the  cause  orally. 

MB.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

The  plaintiff  began  this  action  in  the  district  court  of  Powell 
county  for  the  purpose  of  foreclosing  a  real  estate  mortgage 
securing  the  payment  of  a  note  for  $1,000.  The  cause  came 
on  regularly  for  trial  before  the  court  sitting  with  a  jury,  on 
the  eleventh  day  of  February,  1909.  The  jury  returned  a  ver- 
dict in  favor  of  the  defendants.  Upon  this  verdict  a  judgment 
was  rendered  on  the  eighteenth  day  of  February,  1909.  The 
record  contains  what  purports  to  be  a  notice  of  intention  to  move 
for  a  new  trial,  with  affidavit  of  service  dated  February  23,  1909, 
thereto  attached.    This  affidavit  of  service  reads  as  follows: 

"S.  P.  Wilson,  being  duly  sworn  upon  oath,  deposes  and  says 
that  he  is  now  and  was  at  all  the  times  hereinafter  mentioned. 
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over  the  age  of  twenty-one  years;  that  he  is  one  of  the  attorneys 
for  and  of  the  plaintiff  in  the  above-entitled  action ;  that  on  the 
twenty-third  day  of  February,  1909,  your  affiant  deposited  in 
the  United  States  postoffice  situated  in  the  city  of  Deer  Lodge^ 
county  of  Powell,  state  of  Montana,  a  true  copy  of  the  notice 
of  intention  to  move  for  a  new  trial  in  the  above-entitled  action^ 
in  an  envelope,  with  the  postage  thereon  prepaid,  and  that  said 
envelope  containing  the  said  copy  of  said  notice  of  intention 
aforesaid  was  addressed  to  John  B.  Boarman,  the  attorney  of 
record  for  the  above-named  defendants  to  and  at  his  postoffice 
address  situated  in  the  Silver  Bow  Block  on  West  Granite  street,, 
in  the  city  of  Butte,  county  of  Silver  Bow,  state  of  Montana; 
that  there  is  a  daily  communication  by  mail  between  the  city  of 
Deer  Lodge,  county  and  state  aforesaid,  and  the  city  of  Butte, 
county  and  state  aforesaid. 

"S.  P.  Wn^soN." 

The  record  also  contains  the  following  minute  entry : 
*' Friday,  this  28th  day  of  May,  A.  D.  1909. 
"  [Title  of  Court  and  Cause.] 

''The  motion  of  plaintiff,  Amelia  Cum,  for  a  new  trial,  here- 
tofore argued  to  the  court  and  by  the  court  taken  under  advise- 
ment, is  this  day  by  the  court  granted. 

"The  defendant  not  being  present  in  court  or  by  attorney,, 
an  exception  is  hereby  allowed  to  this  order  granting  plaintiff 
a  new  trial  herein. 

"[Signed.]     Geo.  B.  Winston,  Judge." 

The  defendant  has  appealed  from  the  order  granting  a  new 
trial. 

It  is  contended  by  the  appellant  that  the  affidavit  of  Mr.  Wil- 
son fails  to  show  facts  sufficient  to  warrant  the  district  court 
in  finding  that  the  notice  of  intention  to  move  for  a  new  trial 
was  served  in  accordance  with  the  directions  laid  down  in  sec- 
tions 7147  and  7148,  Revised  Codes,  which  read  as  follows : 

"Sec.  7147.  Service  by  mail  may  be  made,  where  the  person 
making  the  service,  and  the  person  on  whom  it  is  to  be  made. 
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reside  or  have  their  offices  in  different  places,  between  which 
there  is  a  regular  communication  by  mail. 

**Sec.  7148.  In  case  of  service  by  mail,  the  notice  or  other 
paper  must  be  deposited  in  the  postoffice,  addressed  to  the  person 
on  whom  it  is  to  be  served,  at  his  office  or  place  of  residence,, 
and  postage  paid.  The  service  is  complete  at  the  time  of  the 
deposit,  but  if  within  a  given  number  of  .ddiys  after  such  service^ 
a  right  may  be  exercised,  or  an  act  is  to  be  done  by  the  adverse 
party,  the  time  within  which  such  right  may  be  exercised  or  act 
be  done,  is  extended  one  day  for  every  twenty-five  miles  distance 
between  the  place  of  deposit  and  the  place  of  address.  The  ser- 
vice in  any  case  is  deemed  complete  at  the  end  of  forty  days; 
from  the  date  of  its  deposit  in  the  postoffice." 

The  specific  objection  to  the  affidavit  is  that  it  nowhere  appearsr 
therefrom  that  the  person  making  the  service,  and  the  person^ 
upon  whom  it  was  to  be  made,  resided  at  or  had  their  offices 
in  different  places.  We  do  not  find  it  necessary  to  decide 
whether  the  affidavit  of  service  is  fatally  defective;  the  mem- 
bers of  this  court  are  divided  in  opinion  on  the  subject.  It  is 
customary  to  set  out  in  the  affidavit  the  matters  referred  to  in 
section  7147,  as  well  as  those  mentioned  in  the  succeeding  sec- 
tion, and  we  shall  assume  that  the  affidavit  is  defective. 

The  failure  to  set  forth  the  residence  or  place  of  office  of  the 
plaintiff's  attorney  in  the  affidavit  is  presumed  to  have  been, 
and  probably  was,  known  to  the  judge  of  the  district  court. 
Nevertheless  he  proceeded  to  hear  the  motion  for  a  new  trial,, 
and  afterward  granted  the  same.  His  order  in  the  premises 
is  presumed  to  be  correct.  It  is  contended  by  the  appellant  that 
the  presumption  can  be  given  no  effect  in  this  case,  because, 
the  affidavit  of  service  being  in  the  record  and  being  fatally 
defective,  the  respondent  is  precluded  from  contending  that  any 
other  or  different  service  was  made  than  that  disclosed  thereby^ 
and  therefore  the  district  court  must  have  assumed  jurisdiction^ 
of  the  motion  upon  an  affidavit  which  was  insufficient  to  show 
proper  service.  But  the  presumption  of  regularity  attaching 
to  every  action  of  a  court  of  general  jurisdiction  is  far  more^ 
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<5ompreliensiTe  in  its  scope  than  the  argument  of  counsel  would 
indicate.  In  the  absence  of  this  affidavit  from  the  record  the 
presumption  would  be  that  notice  was  properly  served  or  was 
waived.  Whyt  Because  it  is  presumed  that  the  district  court 
would  not  otherwise  have  acted  on  the  motion.  (See  Murray  v. 
Earner,  21  Mont.  120,  53  Pac.  99.)  It  does  not  affirmatively 
appear  that  the  notice  was  properly  served,  but  we  find  the 
court  proceeding  as  though  it  had  been  either  served  or  waived. 
Service  of  notice  of  intention  to  move  for  a  new  trial  may  be 
waived.  {Kenyon^NobU  Lumber  Co.  v.  School  District,  ante, 
p.  123, 105  Pac.  551.)  The  most  common  methods  of  waiver  are 
by  offering  amendments  to  a  proposed  bill  of  exceptioi^  without 
objection,  or  by  taking  part  in  the  argument  of  the  motion  for 
A  new  trial  and  contesting  the  same  on  the  merits,  without  call- 
ing the  attention  of  the  court  to  the  defective  service  of  the 
notice.  It  may  also,  of  course,  be  done  by  express  stipulation. 
In  the  case  at  bar  we  are  of  opinion  that,  in  the  absence  of  a 
showing  that  the  notice  was  not  waived,  it  is  the  duty  of  this 
•court  to  indulge  the  presumption  that  it  was,  in  order  to  uphold 
the  integrity  of  the  order  made  below. 

We  know  that  we  have  not  the  entire  irecord  before  us ;  it  was 
abbreviated  by  permission  of  the  chief  justice.  It  is  not  the 
respondent  who  is  alleging  a  waiver.  If  it  was,  the  burden 
would  be  upon  her  to  establish  it  by  satisfactory  proof.  {Nord 
V.  Boston  etc.  Min.  Co,,  33  Mont.  464,  84  Pac.  1116,  89  Pac. 
£47.)  But,  the  affidavit  of  service  being  defective,  the  law, 
in  order  to  uphold  the  order  of  the  court  below,  in  the  absence 
of  any  showing  of  objection  on  the  part  of  tiie  appellant,  pre- 
sumes that  that  court  acted  upon  a  record  which  disclosed  the 
waiver.  As  the  record  contains  no  intimation  that  the  point  ad- 
vanced in  this  court  was  raised  or  preserved  below,  the  case  is 
•distinguishable  from  the  Nord  Case  and  from  Vreeland  v.  Edens, 
35  Mont.  413,  89  Pac.  735,  and  Power  d  Bro.,  Ltd.,  v.  Turner, 
37  Mont.  521,  97  Pac.  950.  It  will  be  noticed  that  no  claim 
is  made  that  the  necessary  facts  did  not  exist,  but  only  that  the 
affidavit  failed  to  show  them.    The  cause  was  tried  in  Powell 
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county,  and  the  affidavit  shows  that  the  postoffice  address  of 
the  defendant's  attorney  was  Silver  Bow  Block,  on  West  Granite 
street,  in  the  city  of  Butte.  The  objection  urged  is  extremely 
technical,  and  we  believe  that  this  court  is  well  justified  in  acting 
upon  the  presumption  that  the  district  court  ruled  correctly. 
The  order  appealed  from  is  affirmed. 

'Affirmed. 

Mb.  Chief  Justice  Bbantlt  and  Mb.  Justice  Hollowat 
concur. 


BETNOLDS,  Respondent,  v.  FITZPATRICK  bt  al..  Appel- 
lants. 

(No.  2,782.) 
(Submitted  Febniarj  26,  1910.    Decided  March  8,  1910.) 

[107  Pac  902.] 

Converrion — Pleading  and  Proof — Variance — Bova  Fide  Pur- 
chasers — Notice  of  Liens — Appeal, 

Appeal  from  Judgment — ^DismisBal-^When. 

1.  An  appeal  from  a  final  judgment,  not  taken  within  one  jear  after 
entiy  thereof,  wiU  be  dismissed.     (Bevised  Codes,  sec.  7099.) 

Conversion^Fleading  and  Proof — ^Variance. 

2.  Under  a  general  aUegation  that  at  the  time  of  a  eonyersion 
plaintiff  was  the  owner,  and  entitled  to  the  possession,  of  the  chattels 
described,  he  may  introduce  any  evidence  whateyer  to  show  title  in 
him;  hence  where  plaintiff  had  made  such  a  general  ayerment,  he 
was  properly  allowed  to  introduce  proof  that  at  the  time  of  the  wrong- 
ful taking  he  claimed  a  right  to  the  property  by  yirtue  of  a  verbal 
mortgage,  even  though  in  Ms  complaint  he  had  referred  to  a  written 
one,  and  the  claim  of  variance  was  without  merit. 

Same — Bona  Wide  Purchaser — ^Notice  of  liens. 

3.  It  is  not  necessary  that  a  buyer  of  personal  property  should  have 
had  actual  notice  of  a  particular  instrument  creating  a  lien  upon  it, 
to  deprive  him  of  the  character  of  a  bona  fide  purchaser;  knowledge 
of  any  fact  sufficient  to  put  him  on  inquiry  as  to  the  existence  of 
some  right  or  title  in  conflict  with  that  he  is  about  to  purchase,  is 
fatal  to  his  claim  to  be  considered  a  bona  fide  purchaser. 

flame — Bona  Fide  Purchaser — Question  for  Jury. 

4.  Evidence  held  sufficient  to  go  to  the  jury  on  the  question  whether 
one  who  claimed  as  a  bona  fide  purchaser  of  chattels  which  were  the 
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subject  matter  in  an  action  in  eonvenion,  bad  sufficient  knowledge 
to  apprise  bim  of  plaintiff's  claim  or  bad  received  such  notice  as  would 
lead  an  bonest  man,  in  tbe  exercise  of  ordinarj  prudence,  to  make 
f urtber  inquizy  before  buying. 

Appeal  from  District  Court,  Deer  Lodge  County;  W.  J8.  (7. 
Stewart,  Judge  of  the  Ninth  Judicial  District,  presiding^ 

Action  by  J.  B.  Reynolds  against  John  Fitzpatrick  and  an- 
other, as  sheriff  and  deputy  sheriff,  respectively,  of  Deer  Lodge 
county.  From  a  judgment  for  plaintiff,  and  from  an  order  deny- 
ing  a  new  trial,  defendants  appeal.  The  appeal  from  the  judg- 
ment is  dismissed,  and  the  order  is  affirmed. 

Messrs.  Lamh  dk  Walker  submitted  a  brief  in  behalf  of  Ap- 
pellants.   Mr,  E.  M,  Lamh  argued  the  cause  orally. 

In  behalf  of  Respondent,  there  was  a  brief  by  Messrs.  Rodgers 
&  Rodgers,  and  oral  argument  by  Mr.  W.  B.  Rodgers. 

MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

In  1896  J.  B.  Reynolds  commenced  this  action  against  John 
Fitzpatrick  and  John  Conly,  respectively  sheriff  and  deputy 
sheriff  of  Deer  Lodge  county,  to  recover  damages  for  the 
conversion  of  personal  property.  The  complaint  is  stated  in 
two  separate  counts.  Issues  were  joined,  and  upon  the  first  trial 
the  district  court  sustained  a  motion  for  nonsuit  and  entered 
judgment  dismissing  the  action.  Upon  appeal  to  this  court  the 
judgment  was  reversed.  {Reynolds  v.  Fiiepairick,  23  Mont.  52, 
57  Pac.  452.)  Upon  a  second  trial  the  plaintiff  prevailed ;  but 
on  appeal  that  judgment  was  reversed  for  errors  committed  on 
the  trial  {Reynolds  v.  Fitzpatrick,  28  Mont.  170,  72  Pac.  510.) 
Reynolds  was  the  original  owner  of  the  goods  in  controversy. 
He  sold  them  to  Clark  &  Maddux  and  took  from  the  purchasers 
a  chattel  mortgage  to  secure  the  balance  due  on  the  purchase 
price.  Later  Hall  succeeded  to  the  interest  of  Clark  &  Maddux,, 
and,  by  agreement  of  all  the  parties^  was  substituted  as   the 
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debtor  in  the  place  and  stead  of  Clark  &  Maddux.  On  the  first 
appeal  this  court  held  that  the  arrangement  between  Hall  and 
Reynolds  amounted  to  HaU  giving  to  Reynolds  a  verbal  mort- 
gage upon  the  properly,  upon  the  same  terms  and  conditions 
as  those  contained  in  the  written  mortgage  from  Clark  &  Mad- 
dux. When  this  action  was  commenced,  the  defendants  at- 
tempted to  justify  their  possession  of  the  property  under  an 
attachment  levied  at  the  instance  of  Collins  &  Co.,  in  an  action 
against  Clark  &  Maddux,  and  upon  this  last  trial  Collins  also 
sought  to  show  that  some  three  or  four  days  after  the  attach- 
ment was  levied,  he  purchased  the  goods  from  Hall  for  value 
without  notice  of  plaintiff's  outstanding  claim.  For  a  state- 
ment of  the  facts  more  in  detail  and  the  questions  determined, 
a  reference  to  the  former  decisions  in  this  case  will  be  sufficient. 
Upon  the  third  trial  the  plaintiff  again  recovered  judgment, 
and  it  is  from  that  judgment  and  an  order  denying  defendants 
a  new  trial  that  these  appeals  are  now  prosecuted. 

The  last  judgment  was  rendered  and  entered  on  October 
12,  1906.  The  notice  of  appeal  was  not  given  until  August  3, 
1909.  Section  7099,  Revised  Codes,  provides  that  an  appeal 
from  a  final  judgment  may  be  taken  within  one  year  after  the 
entry  of  the  judgment.  Since  the  attempted  appeal  was  not 
taken  until  nearly  three  years  after  the  entry  of  the  judgment, 
the  appeal  from  the  judgment  must  be  dismissed.  {Ramsey  v. 
Bums,  24  Mont.  234,  61  Pac.  130.)  But  all  questions  sought  to 
be  raised  are  presented  upon  the  appeal  from  the  order  denying 
a  new  trial;  and  upon  that  appeal  the  appellants  urge,  (1)  that 
there  is  a  fatal  variance  between  the  pleading  and  proof;  and 
(2)  that  the  evidence  is  not  sufficient  to  sustain  the  verdict. 

1.  It  is  contended  that  the  pleadings  count  upon  the  written 
chattel  mortgage,  while  the  evidence  discloses  that  the  plaintiff 
is  relying  upon  the  verbal  mortgage.  In  the  first  count  of  the 
complaint  the  plaintiff  did  rely  for  recovery  upon  the  written 
mortgage  executed  and  delivered  by  Clark  &  Maddux  to  him. 
That  mortgage  was  held  to  be  invalid  upon  the  first  appeal. 
Upon  the  last  trial  the  plaintiff  relied  upon  the  second  count  of 
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his  oomplaint ;  and  while  in  that  count  reference  is  made  to  the 
written  mortgage,  it  doea  contain  this  general  allegation :  * '  That 
at  the  time  of  said  levy,  attachment,  and  seizure  the  said  J.  B. 
Reynolds,  plaintiff  herein,  was  the  owner  of,  in  possession  of, 
and  entitled  to  the  possession  of  said  goods  and  chattels  herein- 
before described."  Upon  the  former  appeal  (23  Mont.  52,  57 
Pac.  452),  this  court  said:  ^'In  conversion  plaintiff  need  go  no 
further  in  his  complaint  than  to  state  his  title  to  the  property 
converted,  or  his  right  of  possession,  a  description  of  the  prop- 
erty, and  a  statement  of  its  value,  the  acts  of  the  defendant 
which  deprived  plaintiff  of  his  property,  and  a  demand  for  judg- 
ment for  the  damages  sustained.  'The  mode  of  alleging  the 
act  of  conversion  must  depend  upon  the  facts  of  the  case.  It  is 
not  necessary  for  the  plaintiff  to  allege  the  details  from  which 
his  title,  or  possession,  or  the  conversion  by  the  defendant  would 
follow  as  their  legal  effect.'  "  The  general  rules  relating  to 
pleading  and  proof  in  an  action  for  conversion  are  stated  in  21 
Encyclopedia  of  Pleading  and  Practice,  1063  and  1115,  as  fol- 
lows: ''A  declaration  or  complaint  in  trover  does  not  undertake 
to  notify  the  defendant  of  the  precise  nature  of  the  plaintiff's 
title  or  what  are  the  evidences  of  it.  Those  are  matters  of  evi- 
dence merely.  It  is  sufScient  to  allege  merely  that  at  the  time 
of  the  conversion  the  plaintiff  was  the  owner  and  entitled  to 
the  immediate  possession  of  the  goods.  Such  an  averment  is  an 
affirmation  of  a  fact,  and  is  not  open  to  the  objection  that  it  is 
a  mere  legal  conclusion."  (1063.)  '' General  averments  of 
ownership  and  right  of  possession  authorize  the  plaintiff  to  in- 
troduce any  evidence  whatever  to  show  how  he  became  the  owner 
and  entitled  to  possession,  and  he  is  not  restricted  to  proof  of 
any  particular  origin  of  ownership  or  right  to  possession." 
(1115;  see,  also,  Conner  v.  Bludworth,  54  Cal.  635.) 

The  general  allegation  in  the  complaint,  then,  was  sufficient 
to  admit  proof  that  plaintiff  asserted  a  right  to  the  property 
at  the  time  of  the  conversion,  by  virtue  of  the  verbal  mortgage 
from  Hall  to  him,  and  there  was  not  any  variance. 
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2.  It  is  earnestly  nrged  that  the  evidence  discloses  that  Collins 
was  a  bona  fide  purchaser  of  the  property  from  Hall,  without 
notice  of  plaintiff's  daim  under  the  verbal  mortgage.  But  the 
record  contains  the  conversations  had  between  Hall  and  C!ollins, 
and  between  Reynolds  and  Collins,  before  Collins  purchased. 
Reynolds  testified:/^!  remember  the  occasion  or  the  fact  about 
this  property  being  attached  by  these  people,  by  the  defendants. 
I  knew  J.  y.  Collins  at  that  time.  I  saw  him  about  the  time 
this  property  was  attached.  Q.  Well,  when  was  it  t  A.  Right 
after  it  was  attached,  he  went  down  the  street  there,  and  I  told 
him  that  I  had  a  mortgage  on  it  and  asked  him  why  he  did 
not  notify  me — he  agreed  to  before.  Q.  Who  did  you  tell  that 
to  f  A.  Mr.  Collins.  Q.  Now,  was  that  the  same  date  of  the 
attachment  or  another  datef  A.  The  same  date."  Hall  tes- 
tified: ''This  [the  attachment]  all  happened  on  Monday  and  I 
saw  Mr.  Collins  on  Tuesday,  I  believe;  at  any  rate  it  was  the 
next  day  I  saw  him  to  know  him.  I  had  some  conversation 
with  Mr.  Collins  about  the  property  that  had  been  attached  by 
Mr.  Conly  and  which  I  have  heretofore  described  in  my  evidence. 
I  do  not  remember  fully  what  that  conveisation  was.  •  •  • 
As  regards  what  I  said  to  Mr.  J.  V.  Collins  about  the  way  Mr. 
Reynolds  had  an  interest  in  the  fixtures,  I  told  Mr.  Collins 
the  same  thing  that  I  told  the  sheriff,  Mr.  Conly.  I  told  him 
that  Jack  Reynolds  had  a  mortgage  on  the  fixtures,  and  I  was 
going  to  pay  it  as  soon  as  I  could.  I  would  own  the  fixtures 
myself.  •  •  •  I  think  the  day  on  which  I  sold  to  Collins 
was  Wednesday;  it  was  Wednesday  or  Thursday  that  same 
week."  And  Collins  testified:  ''I  said  this  attachment  was 
levied  on  the  2d  of  December,  1895.  Either  upon  that  day  or 
the  next  day  I  met  Mr.  Reynolds  upon  the  street,  and  Mr.  Hall 
was  with  him.  I  had  a  talk  with  Mr.  Reynolds  at  that  time, 
and  I  said  to  him  that  the  place  was  closed  up,  and  Mr.  Reynolds 
said:  'I  have  a  mortgage  on  that';  and  I  said,  'I  don't  think 
your  mortgage  is  any  good';  and  he  said,  *Well,  we'll  see.' 
•    •    •    That  was  the  next  day  after  the  attachment,  if  I  re- 
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member  correctly,  which  I  think  I  do.    •    •    •    I  purchased  on 
the  4th." 

It  thus  appears  that,  before  Collins  purchased  from  Hall,  he 
had  some  knowledge  that  Reynolds  claimed  an  interest  in  the 
property  by  virtue  of  a  chattel  mortgage ;  and  we  think  it  was 
for  the  jury  to  say  whether,  from  the  information  he  received, 
Collins  was  apprised  of  the  claim  asserted  by  Reynolds,  or  re- 
ceived such  notice  as  would  lead  an  honest  man,  exercising  ordi- 
nary prudence,  to  make  further  inquiry.  The  rules  governing 
a  case  of  this  character  are  stated  in  2  Cobbey  on  Chattel  Mort- 
gages, section  608,  as  follows:  '^When  a  purchaser  has  knowl- 
edge of  any  fact  6u£Scien.t  to  put  him  on  inquiry  as  to  the 
existence  of  some  right  or  title  in  conflict  with  that  he  is  about  to 
purchase,  he  is  presumed  to  have  made  the  inquiry,  and  ascer- 
tained the  extent  of  such  prior  right  or  to  have  been  guilty  to 
a  degree  of  negligence  equally  fatal  to  his  claim  to  be  considered 
as  a  bona  fide  purchaser.  •  •  •  Notice  to  a  purchaser  of 
property  of  the  existence  of  liens  or  encumbrances  thereon  is 
su£Scient,  in  the  absence  of  explanation,  to  charge  him  with 
notice  of  any  and  all  liens  or  encumbrances  which  an  inquiry 
would  have  disclosed.  It  is  not  necessary,  in  such  a  case,  to 
show  actual  notice  of  the  particular  instrument  creating  a  lien, 
to  deprive  him  of  the  character  of  a  bona  fide  purchaser." 
{Reed  v.  Oannon,  50  N.  Y.  345.) 

Our  conclusion  is  that  the  evidence  was  sufficient  to  go  to  the 
jury.  The  general  verdict  in  plaintiff's  favor  is  conclusive 
against  the  defendants.  The  cause  appears  to  have  been  fully 
and  fairly  submitted  to  the  jury  in  the  instructions  given. 

We  ^0  not  find  any  error  in  the  record.  For  the  reason  that 
the  appeal  from  the  judgment  was  not  taken  within  the  time 
limited  by  law,  that  appeal  is  dismissed,  and  the  order  refusing 
defendants  a  new  trial  is  affirmed. 

Afflrmed, 

Mr.  Justice  Smfth  concurs. 

Mr.  Chief  Justice  Brantly,  being  disqualified,  did  not  hear 
the  argument,  and  takes  no  part  in  the  foregoing  decision. 
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CUMMINGS,  Respondent,  v.  REINS   COPPER   CO.  bt  al.. 

Appellants. 

(No.  2,775.) 
(Submitted  February  23,  1910.     Decided  March  8,  1910.) 

[107  Pac.  904.] 

Personal  Injuries — Master  and  Servant — Mines — Appliances — 
Negligence  —  Evidence  —  Insufficiency — Parties  Defendant — 
Misjoinder  —  Demurrer  —  Indemnity  —  Statutes  —  Opinion 
Evidence — New  Trial — Joint  Notice — Separate  Appeals. 

New  Trial — Joint  Notice — Separate  Appeals. 

1.  The  fact  that  two  defendants  (represented  bj  the  same  counsel), 
against  whom  separate  verdicts  had  been  rendered,  incorporated  in 
one  paper  their  notices  of  intention  to  move  separately  for  new  trials 
and  prepared  but  a  single  bill  of  exceptions,  showing  their  objections 
and  exceptions,  both  joint  and  separate,  which  was  settled  without 
objection,  was  no  reason  whj  thej  should  not  be  heard  upon  separate 
appeals  from  an  order  which,  in  denying  new  trials,  treated  their 
motions  as  a  joint  one.  The  plaintiff  must  have  understood  from 
their  notices  of  intention  that  he  was  required  to  meet  separate 
motions,  and  the  order  of  the  court  must  be  construed  in  the  light  of 
such  notices. 

Appeal — ^Notice— Service — Adverse  Parties. 

2.  Two  defendants,  neither  of  whom  oeeupied  a  position  adverse  to 
his  eodefendant  and  who  were  represented  by  the  same  counsel,  were 
not,  on  taking  separate  appeals,  required  to  serve  their  notices  on  each 
other. 

Same— ** Adverse  Party" — Definition. 

Z.  An  "adverse  party,"  within  the  meaning  of  section  7100,  Revised 
Codes,  relative  to  service  of  notice  of  appeal,  is  one  who  has  an  interest 
in  opposing  the  object  sought  to  be  accomplished  by  the  appeal. 

Same — ^Beview — ^Becord. 

4.  Where  a  bill  of  exceptions  is  sufficient  upon  its  face  to  inform  the 
appellate  court  of  all  the  rulings  of  the  trial  court  upon  which  appel- 
lant relies,  together  with  all  the  attendant  incidents  of  the  trial  neces- 
sary to  a  full  understanding  of  them,  the  merits  of  his  appeal  from  an 
order  denying  his  motion  for  a  new  trial  will  be  considered  notwith- 
standing his  notice  of  intention  stated  that  the  motion  would  be  made 
on  affidavits,  a  bill  of  exceptions  and  the  minutes  of  the  court.  By  the 
abandonment  of  all  save  one  of  the  proposed  methods  of  presenting 
movant's  motion,  his  adversary  was  not  prejudiced. 

Personal  Injuries  —  Mines  —  Master  and  Servant — Negligence— Evidence — 
Insufficiency.  • 

5.  Evidence,  introduced  by  plaintiff  in  an  action  to  recover  damages 
for  personal  injuries  sustained  while  engaged  in  hoisting  a  stick  of 
timber  from  the  lower  workings  in  a  mine  to  an  upper  one,  which  be- 
came unfastened  from  the  rope  by  means  of  which  it  was  being 
raised  and  struck  plaintiff  in  its  &11,  held  insufficient  to  make  out 
a  prima  facie  case  of  negligence  on  the  part  of  the  defendant  com- 
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pany  in  failing  to  famish  plaintiff  a  reasonably  safe  and  suitable 
appliance  for  use  in  hoisting  the  timber. 

Same — ^Appliances — Extent  of  Butj  of  Master. 

6.  Defendant  mininff  eompanj  was  only  required  to  use  ordinary  care 
in  selecting  the  appliance  (a  rope  and  pulley)  it  furnished  to  pbintiff 
for  hoisting  timbers,  and  in  order  to  save  itself  from  responsibilitj 
for  accidents  resulting  from  its  use,  it  was  not  bound  to  furnish  the 
best  nor  the  safest  appliance;  but  if,  at  the  time  it  was  selected,  it 
was  in  general  use,  not  obviously  dangerous,  and  reasonably  adapted 
to  the  purpose  for  which  it  was  employed,  the  continuance  of  its  use 
did  not  indicate  negligenoe,  even  though  there  may  have  been  a  safer 
device  (a  rope  with  chain  attachment  for  fastening  timbers)  used  bj 
others  to  accomplish  the  same  result. 

Same — Proximate  Cause — Evidence — Insufficiency. 

7.  To  hold  defendant  liable  for  his  injuries,  plaintiff  was  bound  to 
show,  not  only  that  the  accident  occurred  during  the  course  of  his  em- 
ployment, but,  also,  that  they  were  ]^roximately  caused  by  the  negli- 
gence of  his  employer  in  furnishing  him  a  faulty  appliance;  therefore, 
where  his  evidence  failed  to  reveal  a  causal  connection  between  the 
alleged  defect  and  his  injuries,  the  rope  with  which  the  timber  was 
hoisted  not  having  been  broken  but  having  seemingly  become  un- 
fastened from  some  unknown  cause,  he  was  precluded  from  recovery. 

Same — Gontributoiy  Negli^nce — ^Bar  to  Recovery. 

8.  If  the  timber  which  struck  plaintiff  was  improperly  secured,  he, 
having  himself  tied  the  rope,  could  not  recover  because  guilty  of  con- 
tributory negligence  and  thus  responsible  for  his  own  injury. 

Misjoinder  of  Parties  Defendant — Special  Demurrer — ^By  Whom. 

9.  Where  two  defendants  joined  in  a  demurrer  to  a  complaint  on  the 
ground  that  one  of  them  had  been  improperly  made  a  defendant, 
whereas  under  the  rule  declared  in  section  6534,  Revised  Codes,  the 
alleged  defect  should  have  been  raised  by  special  demurrer  on  the  part 
of  the  one  improperly  joined,  the  court  dia  not  err  in  overruling  the 
demurrer  as  to  both. 

Personal  Injuries — ^Defendants  —  Misjoinder  —  Surety  Gompaniea  —  Indem- 
nity— Statu  tes. 

10.  Held,  that  defendant  surety  company,  which  had  contracted  with 
its  codefendant  mining  company  to  indemnify  it,  within  certain  limits^ 
against  liability  for  damages  on  account  of  personal  injuries  accident- 
ally suffered  by  any  of  its  employees,  could  not  be  held  jointly  liable 
with  the  master  for  negligent  injury  to  a  servant,  and  was  therefore 

,  improperly  joined  as  defendant;  held,  further,  that  section  5653,  Be- 
vised  Codes,  providing  that  one  who  indenmifies  another  against  an  set 
to  be  done  by  the  latter  is  jointly  liable  with  the  indemnitee,  has  no 
application. 

Same — Opinion  Evidence — ^When  Inadmissible. 

11.  The  district  court  erred  in  permitting  a  miner  to  express  his 
opinion  on  the  witness-stand  that  the  rope  with  which  the  timber 
which  struck  plaintiff  was  being  hoisted,  in  the  absence  of  a  chain  at- 
tachment, was  an  unsafe  appliance.  It  was  for  the  jury  to  draw  the 
inference  whether  it  was  or  not,  from  the  facts  given  in  evidence; 
the  general  rule  being  that  where  the  facts  are  such  as  can  be  de- 
tailed and  described,  and  the  jury  are  able  to  understand  and  draw 
a  correct  conclusion  from  them,  the  necessity  for  opinion  evidence 
does  not  exiat. 

Appeal  from  District  Court,  Stiver  Bow  County;  Jeremiak 
J.  Lynch,  Judge. 
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Action  by  A.  B.  Cummings  against  the  Beins  Copper  Com- 
pany and  another.  From  a  jndgment  for  plaintiff  and  from  an 
order  denying  their  motions  for  a  new  trial,  defendants  appeal. 
Reversed  and  remanded. 

Mr.  Jesse  B.  Roote,  Mr.  A.  C  McDaniel,  and  Mr.  James  E. 
Murray,  filed  a  brief  in  behalf  of  Appellants.  Mr.  Murray 
argued  the  cause  orally. 

This  evidence  was  wholly  insu£Scient  to  support  a  verdict  in 
favor  of  the  plaintiff.  It  was  incumbent  on  plaintiff  to  show 
that  the  injury  is  the  proximate  result  of  the  negligence  al- 
leged. {Taillon  v.  Mears,  29  Mont.  161,  74  Pac.  421;  29  Cyc. 
595.)  *' Where  the  material  facts  are  undisputed  and  only  one 
.  inference  can  be  drawn  from  them,  it  is  the  duty  of  the  court 
to  decide  as  a  matter  of  law  whether  there  was  negligence. '^ 
(29  Cyc.  629 ;  Cain  v.  Oold  Mountain  Mvn.  Co,,  27  Mont.  529, 
71  Pac.  1004 ;  McCdbe  v.  Montana  Central  R.  R.  Co.,  30  Mont. 
323,  76  Pac.  701.)  ''Where  the  circumstances  show  nothing  as 
to  the  real  cause  of  the  injury,  there  is  a  failure  of  proof."  (26 
Cyc.  442.)  A  servant  is  not  entitled  to  have  his  case  submitted 
to  the  jury,  unless  he  introduces,  in  addition  to  the  fact  of  the 
occurrence  of  the  accident,  some  specific  testimony  which  fairly 
tends  to  show  that  the  employer  was  guilty  of  negligence. 
(Labatt  on  Master  and  Servant,  sec.  835;  Soderman  v.  Kemp, 
145  N.  Y.  427,  40  N.  E.  212 ;  Shadford  v.  Ann  Arbor  Ry.  Co., 
Ill  Mich.  390,  69  N.  W.  661 ;  Gulf  etc.  Ry.  Co.  v.  Abbott  (Tex. 
Civ.),  24  S.  W.  299.) 

The  opinions  of  plaintiff's  so-called  experts  are  incompetent 
for  the  purpose  of  establishing  negligence.  The  general  rule  is, 
that  witnesses  must  testify  to  facts  and  not  to  opinions,  and 
whenever  the  question  to  be  determined  is  the  result  of  the 
common  experience  of  all  men  of  ordinary  education  to  be 
inferred  from  particular  facts,  the  inference  is  to  be  drawn 
by  the  jury  and  not  by  the  witnesses.  {Sappenfield  v.  Main 
Street  Ry.  Co.,  91  CaL  48,  27  Pac.  590;  Nutt  v.  Southern  Pac. 
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Ry.,  25  Or.  291,  35  Pac.  653;  Galveston  etc.  Ry.  v.  English  (Tex, 
Civ.),  59  S.  W.  626 ;  Teerpenning  v.  Corn  Exchange  Co.,  43  N.  Y. 
281 ;  Shapier  v.  PUlar,  28  Colo.  209,  63  Pac.  302.) 

The  defendant  Reins  Copper  Company  was  not  bound  to  em- 
ploy the  same  instrumentalities  as  are  employed  by  other  com- 
panies. {Washington  etc.  Ry.  Co.  v.  McDade,  135  U.  S.  570, 
10  Sup.  Ct.  1044,  34  L.  Ed.  240;  Mulligan  y.  Montana  Union 
Ry.  Co.,  19  Mont.  135138,  47  Pac.  795.) 

The  employer  is  not  bound  to  furnish  his  workmen  the  safest 
machinery,  nor  provide  the  best  method  for  its  operation.  If 
the  machinery  be  of  an  ordinary  character  and  such  as  can,  with 
reasonable  care,  be  used  without  danger  to  the  employee,  it  is 
all  that  can  be  required  from  the  employer.  This  is  the  limit 
of  his  responsibility  and  the  sum  total  of  his  duty.  (Payne 
V.  Reese,  100  Pa.  306;  Sappenfield  v.  Main  St.  Ry.  Co.,  supra; 
Nutt  V.  Southern  Pac.  By.  Co.,  25  Or.  291,  35  Pac.  653.)  **  Com- 
parisons of  tools  or  methods  between  those  in  use  by  the  de- 
fendant at  the  time  of  the  injury  to  an  employee,  and  those 
which  the  expert  witnesses  may  deem  the  safest  tools  in  use, 
is  incompetent  and  prejudicial  evidence."  (White  on  Injuries 
in  Mines,  sec.  82.) 

Plaintiff  assumed  the  risk  of  injury.  He  held  himself  out  to 
his  employer  as  an  experienced  miner,  and  was  supposed  to  be 
familiar  with  all  the  various  kinds  of  work  a  miner  is  called 
upon  to  perform.  The  instrumentality  supplied  by  the  master 
for  use  in  hauling  the  timbers  in  question  was  a  simple  con- 
trivance,  the  exact  character  and  use  of  which  was  obvious. 
<See  Wood  on  Master  and  Servant,  sees.  349,  372;  Chicago  A 
Alton  R.  R.  V.  Munroe,  85  111.  25;  Mad  River  etc.  R.  R.  v. 
Barber,  5  Ohio  St.  541,  67  Am.  Dec.  312 ;  McMiUan  v.  Saratoga 
&  W.  R.  R.  Co.,  20  Barb.  449 ;  Thayer  v.  St.  Louis  is  C.  R.  R. 
Co.,  22  Ind.  26,  85  Am.  Dec.  409 ;  Buzzell  v.  Laconia  Mfg.  Co,,  48 
Me.  113,  77  Am.  Dec.  212;  Crutchfield  v.  Richmond  d  D.  R.  B. 
Co.,  78  N.  C.  300.) 

There  was  a  misjoinder  of  parties  defendant.  The  plaintiff 
takes  the  position  that  the  contract  of  insurance  entered  into 
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between  the  defendants^  rendered  the  insurance  company  a  joint 
tort-feasor  with  its  codefendant.  In  support  of  this  contention 
he  relies  on  section  5653,  Revised  Codes.  That  section  is  a  mere 
declaration  of  a  common-law  principle,  and  is  not  at  all  applica- 
ble in  this  case.  This  section  has  its  origin  in  the  proposed 
(Field)  New  York  Code  of  1865,  and  that  its  authors  regarded 
it  merely  as  a  declaration  of  the  common  law.  The  purpose 
of  that  proposed  Civil  Code  was  to  codify  the  common 
law,  and  the  cases  cited  as  authority  for  .the  section  are 
Herring  v.  Hoppock,  15  N.  Y.  409;  Fonda  v.  Fan  Home,  15 
Wend.  631,  30  Am.  Dec.  77;  Davis  v.  Newkirk,  5  Denio,  92. 
The  section  was  framed  to  cover  liability  for  a  specific  act  that 
was  intended  to  be  done  by  the  indemnitee,  and  was  never  in- 
tended to  apply  to  a  cause  of  insurance  against  liability  on 
account  of  injuries  accidentally  suffered.  (See  Northam  v.  Cas- 
ualty Co.,  177  Fed.  981.) 

Appellate  courts  in  numerous  cases  have  granted  reversals 
upon  the  ground  that  counsel  improperly  called  the  attention 
of  the  jury  to  the  fact  that  an  insurance  company  would  in- 
demnify the  defendant  for  any  judgment  that  might  be  ob- 
tained. (Lassig  v.  Barsky,  87  N.  Y.  Supp.  425;  Wildrick  v. 
Moore,  66  Hun,  630,  22  N.  Y.  Supp.  1119 ;  Manigold  v.  Black 
River  T.  Co.,  81  App.  Div.  381,  80  N.  Y.  Supp.  861 ;  Cosselmon 
V.  Dunfee,  172  N.  Y.  507,  65  N.  E.  494;  Lipschutz  v.  Ross, 
84  N.  Y.  Supp.  632;  Lonesiar  Brewing  Co.  v.  Voiih  (Tex.  Civ.), 
84  S.  W.  1100.)  Particular  attention  is  called  to  the  following 
cases :  Welch  v.  Union  Central  Co.,  117  Iowa,  394,  90  N.  W.  828 ; 
Robertson  v.  Wabash  R.  Co.,  152  Mo.  382,  53  S.  W.  1082; 
Perry  v.  Western  N.  C.  R.  Co.,  128  N.  C.  471,  39  S.  E.  27; 
Schaefer  v.  City  of  Fond  du  Lac,  104  Wis.  39,  80  N.  W.  59 ; 
Wood  V.  Agostines,  72  Vt.  51,  47  Atl.  108 ;  St.  Louis  S.  W.  Ry. 
Co.  V.  Dickens  (Tex.  Civ.),  56  S.  W.  124;  Georgia  &  A.  Ry. 
V.  Pound,  111  Ga.  6,  ,36  S.  E.  312;  Southern  Ry.  Co,  v.  Shaw, 
86  Fed.  865,  31  C.  C.  A.  70;  Meyer  v.  State  (Tex.  Cr.),  41 
S.  W.  632;  Hamilton  v.  State,  97  Tenn.  452,  37  S.  W.  194. 
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Mr.  John  A.  Smiih  submitted  a  brief  and  argued  the  cause 
oraUy,  in  behalf  of  Respondent 

Appellant  Copper  Company  owed  respondent  the  duty  to  fur- 
nish a  reasonably  safe  appliance  for  hoisting  the  timbers,  and 
a  reasonably  safe  place  in  which  to  stand  while  he  performed 
the  work.  The  suitableness  and  safety  of  the  appliances  may  be 
determined  by  their  general  use  by  persons  engaged  in  the 
same  line  of  business.  {Johnson  y.  Union  Pac.  Coal  Co,,  2S 
Utah,  46,  76  Pac.  1089,  67  L.  R.  A.  506;  Boyle  v.  Union  Pac. 
R.  R.  Co,,  25  Utah,  420,  71  Pac.  988.)  '*The  master  must  see 
that  the  appliances  used  by  the  servant  are  in  a  reasonably  safe 
and  suitable  condition."  {Roche  v.  Denver  etc,  R.  Co.,  19  Colo. 
App.  204,  72  Pac.  880;  Atchison  &  E.  Bridge  Co.  v.  MMer,. 
71  Kan.  13,  80  Pac.  18,  1  L.  R.  A.,  n.  s.,  682.) 

Methods  and  conditions  of  emplo3anent  elsewhere  may  be 
shown.  {Schroeder  v.  Chicago  dk  N.  W.  Ry,  Co.,  128  Iowa, 
365,  103  N.  W,  985 ;  Dolan  v.  Booii  Cotton  Mills,  185  Mass.  576, 
70  N.  E.  1025;  Devoe  v.  Nevo  York  Cent.  etc.  R.  R.  Co.,  174 
N.  Y.  1,  66  N.  E.  568.)  "Evidence  of  a  practice  of  subjecting 
boilers  to  a  hydrostatic  test  in  a  certain  city  has  been  held  ad- 
missible upon  a  question  of  the  necessity  of  making  such  a  test."^ 
{Bell  V.  Cons.  Gas.  Co.,  36  App.  Div.  242,  56  N.  Y.  Supp. 
780;  6  Thompson  on  Negligence,  sec.  7776.) 

Assumption  of  risk  is  an  affirmative  defense,  and  we  contend 
that  it  is  not  sufficiently  alleged  in  either  of  the  answers  of  ap- 
pellants to  raise  an  issue.  It  is  not  designated  as  an  affirmative 
defense,  and  the  attempted  allegations  thereof  are  in  the  form 
of  conclusions,  but  assuming  that  this  defense  should  be  held 
to  be  sufficiently  alleged  to  entitle  appellants  to  urge  it  on  this 
appeal,  it  was,  under  the  evidence  adduced,  a  question  for  the 
jury.  {MUlen  v.  Pacific  Bridge  Co.,  51  Or.  538,  95  Pac.  196; 
Hartrich  v.  Hawes,  202  111.  334,  67  N.  E.  13;  Revolinski  v. 
Adams  Coal  Co.,  118  Wis.  324,  95  N.  W.  122 ;  Anderson  v.  /Wi- 
nois  C.  R,  Co.,  109  Iowa,  524,  80  N.  W.  561 ;  Tuckett  v.  American 
Steam  dk  Hand  Laundry,  30  Utah,  273,  116  Am.  St.  Rep.  832, 
84  Pac.  500,  4  L.  R.  A.,  n.  s.,  990;  Rogers  v.  Roe  it  Conover, 
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74  N.  J.  L.  615,  66  Atl.  408,  13  L.  R.  A.,  n.  s.,  691;  McOuire 
V.  Waterloo  Cedar  Falls  Union  Mitt  Co.,  137  Iowa,  447,  113 
N.  W.  850.) 

It  was  proper  to  show  by  persons  skilled  in  the  particular  line 
of  work  respondent  was  doing  at  the  time  of  the  injury,  that  the 
appliance  furnished  by  appellant  Copper  Company  was  not  a 
suitable  or  reasonably  safe  appliance.  (Anderson  y.  Fielding, 
92  Minn.  42,  104  Am.  St.  Rep.  665,  99  N.  W.  357;  Wabash 
Screen  Door  Co.  v.  Black,  126  Fed.  721,  61  C.  C.  A.  639 ;  Sibhert 
V.  Scotland  Cotton  Mills,  145  N.  C.  308,  59  S.  B.  79;  Chicago 
etc.  R.  Co.  V.  Rathneau,  225  111.  278,  80  N.  E.  119.) 

Appellant  assurance  corporation  was  joined  with  appellant 
Copper  Company,  under,  section  6488  and  section  5653  of  the  Re- 
vised Codes.  The  case  of  Moore  v.  Los  Angeles  Ircn  4s  Steel 
Co.,  89  Fed.  73,  involved  the  construction  of  a  statutory  provi- 
sion which  is  identical  with  the  provisions  of  section  5653,  supra, 
and  it  was  there  held  that  it  '^  makes  a  policy  of  insurance 
against  liability  for  personal  injuries  to  employees  inure  di- 
rectly to  the  benefit  of  the  employee  injured,  and  allows  him 
to  sue  his  employer  and  the  insurance  company  jointly,  if  he 
so  elects.''  The  construction  placed  upon  section  5653  in  the 
Northam  Casualty  Company  Case  is  not  warranted  either  by 
the  wording  of  the  section  or  by  the  context  or  title  of  the  chap- 
ter in  which  it  appears.  This  section  is  found  in  the  chapter 
dealing  with  indemnity  in  general.  The  first  section  of  the 
chapter  defines  indemnity,  and  section  5650  deals  with  in- 
demnity for  past  wrorjgful  acts.  Every  section  in  this  chapter 
deals  with  indemnity  in  general.  If  one  who  indemnifies  a 
sheriff  against  damages  for  a  wrongful  seizure  of  property  can, 
by  statute,  be  held  jointly  liable  with  the  sheriff  to  the  person 
injured  by  the  wrongful  seizure,  there  seems  to  be  no  reason 
why  one  who  indemnifies  an  employer  against  damages  for  per- 
sonal injuries  resulting  from  the  employer's  negligence  could 
not  be  held  jointly  liable  with  the  employer  if  the  statutory 
provisions  were  broad  enough  to  include  that  kind  of  indemnity. 
In  one  case  the  injury  is  the  result  of  a  wrongful  act  and  in 
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the  other  the  result  of  a  wrongful  omission.  There  is  very 
little  difference  in  principle  and  effect.  We  submit  that  section 
5653  is  sufiScientlj  broad  to  include  employer's  indemnity 
against  damages  for  personal  injuries  austained  by  employees. 
Where  the  intention  of  the  legislature  is  obvious,  there  is  no 
room  for  construction  (Smith  v.  WiUiams,  2  Mont.  195) ;  and 
''where  its  intention  may  be  inferred  from  the  plain  meaning 
of  the  words  of  the  statute,  the  court  cannot  go  further  and 
apply  other  means  of  interpretation.*'  {State  v.  Cudahy  Pa^ck- 
ing  Co.,  33  Mont.  179,  114  Am.  St.  Rep.  804,  82  Pac.  833,  8 
Ann.  Cas.  717.) 

The  cases  referred  to  by  counsel  as  holding  that  an  employer 
is  prejudiced  in  an  action  for  personal  injuries  by  having 
brought  to  the  attention  of  the  jury  that  he  is  insured  against 
damages  for  personal  injuries,  are  brought  under  statutes  dif- 
ferent from  ours,  and  therefore  do  not  apply  in  this  case. 

MR.  CHIEF  JUSTICE  BRANTLT  delivered  the  opinion  of 
the  court. 

This  action  was  brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  suffered  by  plaintiff  during  the  course 
of  his  employment,  as  a  miner,  by  the  defendant  Reins  Copper 
Company.  This  defendant  is  a  Montana  corporation.  The 
other  defendant  is  a  corporation  organized  under  the  laws  of 
Qreat  Britain,  with  its  principal  office  in  the  city  of  London, 
and  is  doing  business  in  Montana.  For  convenience  they  are 
referred  to  hereafter,  respectively,  as  the  "Copper  Company*' 
and  the  '* London  Company." 

It  is  alleged  in  the  complaint,  in  substance,  that  on  September 
12,  1907,  the  plaintiff  was  in  the  employment  of  the  defendant 
Copper  Company  in  its  mine  in  Silver  Bow  county ;  that  in  the 
prosecution  of  his  work  he  was  required  to  raise  or  hoist  certain 
timbers  from  the  first  floor  of  the  800-foot  level  of  the  mine  up 
to  the  eighth  floor ;  that  the  defendant,  in  order  to  enable  him  to 
do  this,  furnished  him  a  chute  or  slide  and  a  rope  with  block  and 
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pulley;  thaty  the  block  and  pulley  being  fastened  immediately 
over  the  chute  above  the  eighth  floor,  the  rope  waa  run  through 
the  same  so  that  one  end  could  be  fastened  to  the  timbers  to  be 
hoisted,  while  the  other  reached  down  to  where  the  plaintiff 
stood  below ;  that  after  the  rope  was  fastened  to  the  timbers  they 
were  raised  by  plaintiff  by  pulling  upon  the  other  end  of  the 
rope  by  hand ;  that  the  chute  was  wet  by  reason  of  water  drip- 
ping up  it  from  above ;  that  it  was  unsafe,  in  that  its  sides  were 
not  of  sufficient  height  to  prevent  the  timbers  from  slipping  out 
when  they  became  loose  while  being  hoisted;  that  the  rope  was 
unsafe  and  dangerous  because  it  became  stiff  by  reason  of  the 
wet  condition  of  the  chute,  and  therefore  could  not  be  properly 
fastened  to  the  timbers  so  as  to  safely  raise  them  from  one  floor 
to  the  other;  and  that  the  roof  of  the  floor  where  plaintiff  was 
required  to  stand  was  so  low  that  in  raising  the  timbers  he  was 
compelled  to  stand  near  the  chute,  and  was  thus  unnecessarily 
exposed  to  danger  of  injury  by  the  falling  of  any  timber  which 
became  loose  while  being  hoisted.  It  is  alleged  that  by  reason 
of  the  negligence  of  the  defendant  CJopper  Company  in  failing 
to  provide  reasonably  safe  appliances  with  which  to  work,  and 
a  reasonably  safe  place  in  which  to  be  while  at  work,  ^'one  of 
said  timbers,  after  being  raised  a  considerable  distance  from 
said  800-foot  level  up  along  said  slide  or  chute,  became  loose  and 
was  thrown  and  precipitated  with  great  force  and  rapidity 
down  the  said  slide  or  chute  toward  the  plaintiff,  and  then  and 
there,  and  without  fault  upon  the  part  of  plaintiff,  struck  him 
upon  his  back,"  etc.,  thus  inflicting  upon  him  permanent  in- 
juries. It  is  alleged,  further,  that  on  May  28,  1907,  the  defend- 
ant London  Company,  in  consideration  of  certain  premiums  paid 
to  it  by  the  defendant  Copper  Company,  agreed  to  insure  and 
indemnify  the  latter  against  liability  for  damages  for  personal 
injuries  accidentally  suffered  by  any  of  its  employees,  or  for 
death  residting  therefrom,  while  it  was  engaged  in  mining  or 
in  any  operations  incidental  thereto,  during  the  year  beginning 
on  May  28,  1907,  not  to  exceed  in  case  of  any  one  person  the 
sum  of  $5,000.    Judgment  is  demanded  against  the  defendants 
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jointly  for  the  sum  of  $5,000,  and  against  the  Copper  Company 
for  the  additional  sum  of  $10,000.  The  defendants  demurred 
to  the  complaint  jointly,  both  generally  and  also  upon  the  ground 
that  they  were  improperly  joined  in  the  action.  The  demurrer 
was  overruled.  The  separate  answers  deny  all  the  averments  of 
fact  furnishing  any  ground  for  inference  of  negligence  on  the 
part  of  the  Copper  Company,  allege  that  plaintiff's  injury  was 
the  result  of  his  own  negligence,  and  plead  specially  that  the 
danger  was  obvious,  and  that  plaintiff  assumed  the  risk  by  re- 
maining in  the  employment  of  the  defendant  Copper  Company. 

On  the  trial  the  only  allegation  of  n^ligence  on  the  part  of 
the  defendant  Copper  Company  whi^h  plaintiff  sought  to  estab- 
lish was  that  it  failed  to  furnish  him  a  reasonably  safe  and 
suitable  appliance  for  use  in  hoisting  the  timbers.  The  conten- 
tion was  that,  inasmuch  as  during  its  use  the  rope  became  wet 
and  stiff  and  could  not  be  properly  tied  to  secure  the  timber,  it 
could  not  be  safely  used,  and  hence  that  the  defendant  should 
have  furnished  an  iron  or  steel  chain  attachment  which  would 
not  be  affected  by  the  wet.  The  court  submitted  the  case  to 
the  jury  upon  the  issues  made  as  to  this  allegation  only.  A  ver- 
dict was  returned  against  both  defendants  for  $5,000,  and  against 
the  Copper  Company  for  an  additional  sum  of  $2,000.  The  de- 
fendants have  appealed  separately  from  the  judgment  entered 
thereon  and  the  order  denying  their  motions  for  a  new  trial 

It  is  argued  by  respondent  that  the  appeals  may  not  be  enter- 
tained: (1)  Because,  defendants  having  moved  jointly  for  a 
new  trial,  they  may  not  be  heard  upon  separate  appeals  from  the 
order  denying  their  motion ;  (2)  because,  having  failed  to  serve 
each  other  with  notice  of  appeal,  they  cannot  be  heard  upon  the 
Appeal  either  from  the  order  or  the  judgment ;  and  (3)  because 
the  transcript  is  insufficient  to  advise  this  court  as  to  what  mat- 
ters were  considered  by  the  trial  court  in  denying  the  motion  for 
A  new  trial. 

The  assertion  that  defendants  made  a  joint  motion  is  based 
npon  the  course  adopted  by  them  in  preparing  it.  They  were 
represented  by  the  same  counsel.    Their  notice  of  intention  re- 


40  Mont]     Cum  MINOS  v.  Reins  Copper  Co.  bt  al.  609 

cites  that  the  defendants  (giving  their  names)  ''intend  sep- 
arately to  move  the  court  to  set  aside  the  verdict  herein  •  •  • 
and  grant  a  new  trial,  upon  the  following  grounds,  to-wit.'' 
Presumably  to  avoid  expense,  they  prepared  a  single  bill  of  ex- 
ceptions bring^g  into  the  record  all  of  the  proceedings  had 
during  the  trial,  showing  the  objections  and  exceptions  of  de- 
fendants, both  joint  and  separate.  It  was  settled  without  ob- 
jection by  plaintiff.  How  the  motions  were  submitted  does  not 
appear.  In  disposing  of  them  the  court  treated  them  as  a  single 
joint  motion,  reciting  in  the  order:  ''This  day  the  defendants' 
motion  for  a  new  trial  •  •  •  is  •  •  •  denied.''  We 
do  not  think  there  is  merit  in  any  of  these  contentions.  Though 
the  notices  were  incorporated  in  the  same  paper,  they  gave  to 
plaintiff  all  the  information  which  the  statute  requires,  to-wit, 
that  each  defendant  intended  to  move  for  a  new  trial,  with  a 
statement  of  the  grounds  upon  which  it  intended  to  rely.  (Re- 
vised Codes,  sec.  6796.)  It  cannot  be  said  that  from  such  a 
notice  the  plaintiff  did  not  understand  that  he  was  required  to 
meet  separate  motions.  (Bathke  v.  Ktx^sin,  78  Minn.  272,  80 
N.  W.  950 ;  Spelling  on  New  Trial  and  Appellate  Procedure,  sec. 
372.) 

There  is  no  rule  of  procedure  which  prevents  two  or  more  par- 
ties from  presenting  a  joint  bill  of  exceptions.  The  purpose  of 
a  bill  of  exceptions  is  to  bring  into  the  record  matters  occurring 
during  the  trial,  which  would  not  otherwise  be  a  part  of  it. 
(In  re  Dougherty's  Estate,  34  Mont.  336,  86  Pac.  38.)  Such 
being  the  ease,  the  only  obligation  resting  upon  a  party  who  in- 
tends to  rely  upon  it  is  to  prepare  and  have  it  settled  in  pur- 
suance of  the  provisions  of  the  statute.  If  it  speaks  the  truth 
as  to  the  matters  upon  which  he  purposes  to  rely,  his  right  to 
rely  upon  it  is  not  impaired  notwithstanding  it  may  incorporate 
matters  that  are  immaterial  to  his  case.  The  only  interest  the 
adverse  party  has  in  it  is  that  it  speak  the  truth  as  to  the  matters 
offered  by  the  moving  party  in  support  of  his  motion.  We  think 
the  order  of  the  court  denying  defendants'  motions  must  be  con* 
Mont.,  Vol.  40-^ 
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strued  in  the  light  of  the  notice  by  which  the  proceedings  were 
initiated. 

Even  if  the  defendants  had  moyed  jointly,  either  had  a  right 
to  prosecnte  its  appeal  from  the  order  denying  their  motion. 
The  provision  of  the  statute  is:  *'A  party  aggrieved  may  ap- 
peal in  the  cases  prescribed  in  this  title."  (Revised  Codes,  sec. 
7079.)  Among  the  appealable  judgments  and  orders  enumer- 
ated in  the  following  section  is  "an  order  granting  or  refusing 
a  new  trial."  If  the  contention  of  counsel  should  be  sustained,, 
the  right  to  appeal  in  any  case  would  be  made  to  depend,  not 
upon  the  statute,  but  upon  the  accident  that  the  appealing  party 
had  been  associated  as  plaintiff  or  defendant  with  another  party, 
and  the  ability  or  disposition  of  such  other  party  to  prosecute 
his  appeal. 

Nor  do  we  think  that  the  right  of  defendants  to  be  heard  is 

« 

impaired  in  any  way  by  the  fact  that  they  did  not  serve  their 
notices  of  appeal  upon  each  other.  The  statute  (Revised  Codes,, 
sec.  7100)  requires  the  notice  to  be  served  on  the  adverse  party 
or  his  attorney.  The  expression  ''adverse  party"  is  held  to  in- 
clude all  parties  who  have  an  interest  in  opposing  the  object 
sought  to  be  accomplished  by  the  appeal.  (T.  C.  Power  <&  Brc, 
V.  Murphy,  26  Mont.  387,  68  Pac.  411.)  Here  both  parties  are 
and  were,  during  the  trial  and  other  proceedings  in  the  district 
court,  represented  by  the  same  counsel.  To  sustain  the  conten- 
tion of  counsel  would  exact  the  absurd  requirement  that  an  at- 
torney, representing  different  parties,  should,  in  order  to  make 
their  respective  appeals  effective,  serve  upon  himself,  on  behalf 
of  each  of  his  clients,  copies  of  the  notices  which  he  himself  had 
prepared  for  them.  The  purpose  of  the  notice  is  to  bring  before 
the  appellate  court  all  the  parties  who  have  the  right  and  may 
wish  to  oppose  the  contentions  made  by  the  appellant.  Here 
neither  of  the  defendants  occupies  a  position  adverse  to  its  co- 
defendant.  The  record  shows  that  they  assail  the  judgment  upon 
the  same  grounds.  Whether  any  of  these  grounds  is  available 
to  both  defendants  or  not  is  a  question  that  may  be  examined 
only  upon  reaching  the  merits  of  the  appeal 
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In  the  notice  of  intention  the  plaintiff  was  informed  that  the 
motion  would  be  made  upon  afiSdavits,  a  bill  of  exceptions,  and 
the  minutes  of  the  court.  Counsel  contend  that  since  no  afB- 
davits  are  found  in  the  transcript,  nor  a  statement  of  the  case 
formally  settled  as  the  minutes  of  the  court,  this  court  cannot 
safely  consider  the  merits  of  the  appeals  from  the  order,  because 
it  cannot  know  with  certainty  what  the  trial  court  considered 
in  denying  the  motion.  In  the  early  case  of  Gamer  v.  Glenn, 
8  Mont.  371,  20  Pac.  654,  substantially  the  same  contention  made 
by  counsel  here  was  overruled.  It  was  there  held  that  though 
the  notice  stated  that  the  motion  would  be  made  ''upon  the 
minutes  of  the  court,  the  bill  of  exceptions  now  or  hereafter  on 
file  in  said  cause,  and  a  statement  of  the  case  hereafter  to  be 
prepared  and  served,"  no  prejudice  was  done  to  the  adverse 
party  by  the  abandonment  by  the  moving  party  of  all  save  one 
of  the  proposed  methods  of  presenting  his  motion.  The  bill  of 
exceptions  in  the  record  before  us  is  sufficient  upon  its  face  to 
inform  this  court  of  all  the  rulings  of  the  court  upon  which  the 
defendants  rely,  together  with  all  the  attendant  incidents  of  the 
trial  necessary  to  a  full  understanding  of  them.  No  fault  can 
be  found  by  the  plaintiff  because  other  grounds  of  the  motion, 
the  existence  of  which  might  have  been  shown  to  the  trial  court 
by  affidavit,  did  not  in  fact  exist,  or,  if  they  did,  that  they  were 
not  made  to  appear.  The  same  may  be  said  with  reference  to 
the  omission  of  a  statement  of  the  case  embodying  the  minutes 
of  the  court.  The  case  of  Sanden  v.  Northern  Pacific  Ry.  Co., 
39  Mont.  209,  102  Pac.  145,  cited  by  counsel,  is  not  in  point. 
In  that  case  the  appeal  was  from  an  order  granting  a  new  trial. 
It  appeared  that  the  application  had  been  made  upon  the  minutes 
of  the  court.  It  was  held  that  though  there  was  in  the  record 
a  bill  of  exceptions,  yet,  since  it  did  not  appear  that  the  order 
was  based  exclusively  upon  the  matters  shown  by  the  bill  and 
not  in  part  at  least  upon  the  minutes  of  the  court,  the  appel- 
lant had  failed  to  show  that  the  order  was  not  warranted,  and 
hence  that  it  must  be  affirmed. 
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Passing  now  to  the  merits:  The  first  contention  made  hy  the 
defendants  is  that  the  evidence  is  not  sofScient  to  justify  the 
verdict.  The  plaintiff  was,  at  the  time  he  entered  the  employ- 
ment of  the  Copper  Company,  an  experienced  miner.  He  had 
been  employed  in  various  mines  during  the  preceding  nine  years. 
To  quote  his  own  statement:  '^I  am  an  aU-around  miner,  having 
experience  generally  in  the  occupation  of  mining.  As  a  general 
rule,  I  am  familiar  with  the  mode  and  system  of  carrying  on  that 
kind  of  work  generally."  He  had  been  in  the  employment  of 
the  Copper  Company  about  six  months.  About  2  o'clock  on  the 
day  in  question,  and  a  few  minutes  before  the  time  arrived  for 
him  to  go  off  shift,  he  was  at  work  on  the  ninth  floor  of  the 
stope  on  the  800-foot  level  in  the  mine.  The  ground  was  heavy, 
and  it  was  necessary  to  support  it  with  timbers.  As  the  tim- 
bers were  needed,  they  were  hoisted,  one  at  a  time,  from  the  level 
through  a  chute  constructed  of  inch  boards,  with  sides  about 
five  inches  high,  extending  from  the  level  upward  on  an  incline 
to  the  eighth  floor  of  the  stope.  From  there  they  were  raised 
to  the  ninth  floor  by  hand.  The  appliance  used  in  hoisting  was 
a  three-quarter  inch  rope  and  pulley.  The  timbers  used  were 
about  seven  feet  in  length.  On  hoisting  them,  the  loose  end  of 
the  rope  was  fastened  to  a  stick  by  a  timber  hitch  let  into  a 
notch  made  at  one  end  of  the  stick,  and  then  passed  along  to 
within  eighteen  inches  of  the  other  end,  where  a  half -hitch  was 
taken.  The  stick  was  then  drawn  by  hand,  by  the  other  end 
of  the  rope,  by  two  or  more  men,  along  the  chute  until  it  reached 
the  place  above  where  it  was  needed.  The  plaintiff  was  directed 
by  the  foreman  to  go  down  to  the  level  and  swd  up  a  stick,  in 
order  to  have  it  at  hand  to  be  placed  in  position  by  the  next 
shift.  Having  secured  one,  he  attached  the  rope  to  it  in  the 
usual  way.  Finding  it  too  heavy  for  him  to  hoist  alone,  he  called 
to  his  assistance  the  witness  Baleigh,  who  was  employed  as  a 
pumpman.  When  th^  were  ready  to  hoist,  plaintiff  called  to 
a  miner  above,  by  the  name  of  Jeffrey,  to  help  also.  This  he 
did  by  pulling  on  the  rope.  How  the  accident  happened  may 
be  best  gathered  from  the  statements  as  made  by  the  witnesses: 
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The  plaintiff  stated:  ''After  getting  the  post  into  the  chute, 
I  put  on  a  timber  hitch.  After  I  put  the  timber  hitch  on,  I 
tried  it,  got  it  as  tight  as  I  could,  put  my  foot  against  it,  and 
then  I  put  a  half-hitch  on  the  top,  about  eighteen  inches  from 
•the  upper  end  of  it.  •  •  •  After  Mr,  Raleigh  came  to  the 
chute  we  started  to  hoist  the  timber.  I  looked  at  the  rope  be- 
fore we  started  to  pull,  and  the  hitches  were  on  all  right  as  far 
as  I  know.  There  was  no  slack  between  the  half -hitch  and  the 
timber  hitch.  •  •  •  The  raise  was  wet;  that  is,  the  water 
wasn't  pouring  down,  but  it  was  dripping  and  was  down  on  the 
hanging-wall.  The  bottom  of  the  timber  chute  was  wet.  There 
was  no  other  appliance  for  hoisting  these  timbers  except  the 
rope.  •  •  •  Before  that  time  I  had  no  experience  in  hand- 
ling timbers  in  wet  places  in  mines.  That  is  the  first  wet  mine 
I  ever  worked  in  in  my  life.  •  •  •  We  were  pulling  hand 
over  hand.  I  couldn't  say  how  high  we  hoisted  that  timber, 
for  I  couldn't  see,  only  judging  from  the  rope  coming  down,  it 
was,  I  should  judge,  about  somewhere  between  thirty  and  forty 
feet;  of  course,  I  couldn't  see  it.  When  the  timber  was  that 
high  it  came  back,  broke  loose.  It  came  back  because  it  slipped 
out  of  the  rope.  It  fell  down  the  slide  about  thirty-five  or  forty 
feet.  It  came  down  the  dide  part  way,  and  I  suppose  it  came 
through  the  manway  when  it  hit  me.  It  was  out  of  the  slide 
when  it  reached  the  station,  and  in  the  manway.  •  •  •  The 
rope  that  I  used  for  hoisting  timbers  I  think  was  about  an  inch 
rope,  when  it  was  new.  When  I  saw  it,  it  had  probably  swelled 
to  an  inch  and  a  quarter,  or  an  inch  and  a  half ;  I  could  not  say, 
I  never  measured  it.  The  swelling  was  caused  by  being  wet 
and  damp.  The  customary  way  to  tie  on  a  rope  on  a  timber 
was  with  a  timber  hitch  and  a  half-hitch.  •  •  •  That  is 
exactly  the  way  the  timber  was  tied.  •  •  •  As  to  explain- 
ing to  the  jury  how  that  timber  could  escape  from  the  rope,  I 
can't  say  how  it  did;  but  I  know  it  did.  That  ia  the  way  I 
tied  the  rope.  •  •  •  I  don't  think  that  when  a  rope  is  wet 
it  will  tie  tighter  and  adhere  more  firmly  to  a  timber  than  when 
it  is  dry.    I  do  not  know  and  am  not  able  to  explain  to  the  jury 
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what  caused  the  timber  to  escape,  only  the  rope  slipped  off.  As 
far  as  I  can  tell,  the  rope  was  in  good  condition.  The  chute 
was  in  good  condition,  outside  of  being  low  on  the  side.  •  •  • 
I  put  the  rope  on  in  the  proper  manner.  I  fastened  it  on 
tightly,  put  my  foot  against  it.  I  put  a  timber  hitch  on  it  and 
pressed  my  foot  on  it,  and  afterward  put  on  a  half-hitch  and 
tightened  it  up  again  with  my  foot,  about  eighteen  inches  from 
the  top;  so  that  in  my  judgment  I  made  the  timber  absolutely 
secure  in  those  hitches.  So  far  as  I  know,  that  is  the  customary 
and  usual  manner  to  fasten  such  timbers.  •  •  •  It  is  not 
a  fact  that  I  nearly  always  tied  the  timbers  just  halfway  up 
like  that  (illustrating).  I  don't  recollect  that  I  did  do  it  that 
way.  If  I  did,  I  might  recollect.  Maybe  I  did  sometimes.  I 
cannot  swear  to  it.  I  would  not  say  I  did  not.  I  could  not  say 
that  frequently  the  timbers  would  come  up  to  the  place  the  other 
men  were  working  in  that  manner,  without  being  tied  with  a 
timber  hitch  around  the  notch  and  a  half -hitch  around  the  top. 
*  *  *  I  do  not  daim  now  that  the  timber  hitch  that  I  put 
on  was  not  entirely  tight  and  secure.  I  did  not  claim  at  the 
time  I  began  this  action  that  it  was  not  fastened  on  securely 
and  tightly.  •  •  •  I  could  not  say  for  certain  how  many 
times  I  had  fastened  the  rope  on  the  timber  at  the  bottom  of  this 
chute  in  the  same  place;  seven,  or  eight,  or  maybe  ten  times. 
As  I  stated  before,  I  had  different  parties  pulling  timbers  at 
different  times  on  different  shifts,  and  part  of  the  time  my  part- 
ner would  go  down  and  get  the  timber,  and,  as  I  have  stated,  they 
would  do  this  most  of  the  time.  As  far  as  I  know,  the  officers 
of  the  company  took  all  necessary  care  and  precaution  in  the 
management  of  the  property,  outside  of  there  wasn't  a  chain 
and  hook  or  something  of  that  kind  to  fasten  the  timber.  I  did 
not  know  at  the  time  whether  the  chain  is  the  proper  thing. 
If  I  did  I  would  not  work  with  it.  I  do  not  know  now,  only 
what  I  heard  since.  I  did  not  know  at  that  time  whether  a 
chain  is  the  necessary  or  proper  appliance,  or  more  proper  than 
a  rope.    I  don't  know  anything  about  whether  a  rope  is  proper 
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and  usual  and  the  customary  appliance  in  this  character  of 
work." 

The  witness  Ealeigh  testified  as  follows:  "I  saw  Mr.  Cum- 
mings  on  that  day,  particularly  somewhere  near  2  o'clock  in 
the  afternoon,  on  the  800-foot  level  of  the  Reins  Copper  Com- 
pany. When  I  noticed  him  in  particular,  he  came  to  get  me  to 
help  him  pull  on  a  post  of  timber,  and  I  left  my  station  and 
went  to  help  him.  I  went  into  the  drift  where  they  took  the 
timber  in  to  pull  up  the  chute.  I  looked  at  the  timber  and 
how  the  rope  was  tied  on.  It  was  tied  on  with  a  timber  hitch 
and  a  half-hitch.  The  timber  hitch  was  tied  at  one  end,  and 
the  half -hitch  at  the  other;  well,  I  would  not  say  at  the  end; 
he  tied  the  timber  hitch  on  the  lower  end  and  the  half-hitch 
somewhere  near  the  three-quarters.  I  helped  pull  up  timbers 
there  a  number  of  times.  The  rope  was  tied  on  very  much  the 
same  as  they  always  did.  The  rope  they  used  there  was  always 
damp.  •  •  •  The  rope  was  damp  and  stiff.  •  •  •  The 
next  thing  that  happened,  as  near  as  I  can  remember,  after 
the  stick  was  up  some  thirty  feet,  Mr.  Cununings  got  a  jar  in 
the  ribs  by  the  timber  that  we  were  pulling  up  the  slide.  •  •  • 
I  was  quite  often  around  where  he  was  working,  but  not  very 
often — ^whenever  he  would  come  for  me.  It  was  a  frequent 
occurrence  for  him  to  come  and  ask  me  to  assist  him  in  hauling 
the  timber  up  the  timber  chute — ^any  time  they  happened  to 
want  me.  I  have  frequently  helped  Mr.  Cummings  to  do  the 
same  work.  •  •  •  i  don't  know  whether  I  can  tie  a  tim- 
ber hitch  or  not,  but  I  think  I  can.  •  •  •  The  rope  was 
•damp  from  moisture.  In  my  judgment,  it  was  tied  securely  on 
-the  timber.  It  looked  safe  to  me,  or  I  would  not  have  been 
there.  •  •  •  I  can't  explain  how  it  happened  at  all.  All 
I  know  is  that  the  timber  came  down.  I  could  not  state  whether 
it  came  down  the  chute  or  whether  it  was  on  either  side.  I 
•can't  offer  any  explanation  of  the  timber  coming  down  there  at 
all.  •  •  •  Prom  anything  I  know,  there  was  nothing  to 
cause  that  timber  to  come  down  there.  I  don 't  know  what  would 
«ause  the  timber  to  come  down.    ^    *    *    From  the  appearance 
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of  things  there,  I  considered  it  absolutely  safe  and  secure  in 
every  way,  and,  if  it  had  been  otherwise,  I  would  not  aasnine 
the  risk  of  being  struck  by  falling  timber.  I  had  frequently 
hoisted  timbeiB  there  on  several  occasions,  assisting  Mr.  Cum- 
mings  and  other  men  hauling  timbers  there.  •  •  •  i  don't 
know  about  the  rope ;  it  might  have  been  changed,  and  I  might 
not  have  noticed  it.  It  was  the  same  character  of  rope,  strong 
and  firm  in  appearance,  and  had  no  flaws  in  it  that  I  seen.  A 
rope  is  all  they  had  there  to  pull  timber  up  a  slide,  and  as  far 
as  I  know  it  was  the  customary  thing-  used  in  other  mines. 
•  •  •  I  never  had  any  timber  escape  that  way  before  when 
pulling  it  up  the  slide  when  tied  in  that  condition.  •  •  • 
No  moisture  on  the  rope  or  dampness  interfered  with  the  use 
of  the  rope  at  all.  •  •  •  My  judgment  would  say  that  the 
wetness  of  the  rope  or  the  wetness  of  the  slide  had  nothing  to 
do  with  the  cause  of  the  accident.'' 

The  witness  Eoskela  testified,  in  substance,  that  the  appliance 
customarily  used  in  the  more  important  mines  in  Butte  was  a 
rope  with  a  chain  attachment  for  the  purpose  of  fastening  it 
to  the  timbers,  especially  in  wet  places,  and  that  such  an  appli- 
ance is  safer  than  a  rope.  He  was  allowed  to  testify,  over  the 
objection  of  defendants,  that  a  rope  is  unsafe  when  wet,  because 
it  is  slippery  and  will  not  fasten  upon  the  timber  properly, 
while  a  chain  will  fasten  in  the  timber  and  cannot  slip.  Other 
witnesses  testified  to  the  effect  that  a  rope  is  frequently  used  for 
the  purpose  of  hoisting  timbers  and  is  usually  the  only  appli- 
ance used  in  small  mines  such  as  that  of  the  defendant  Copper 
Company.  No  witness  testified  to  an  examination  of  the  rope 
after  the  accident,  to  determine  whether  it  became  untied  or 
merely  slipped  off  the  timber.  It  appears,  however,  that  it  was 
examined  to  ascertain  whether  it  was  broken. 

Eliminating  from  this  evidence  the  opinion  expressed  by  the 
witness  Eoskela,  to  the  effect  that  a  rope  without  the  chain  at- 
tachment is  unsafe — which  was  incompetent,  as  we  shaU  here- 
after show — it  is  wholly  insufScient  to  make  out  a  prima  facie 
case  of  negligence  on  the  part  of  the  Copper  Company.     The 
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business  of  mining  is  accompanied  by  more  or  less  hazard  in  aU 
of  its  branches.  While  this  is  so,  the  rale  of  law  by  which  the 
conduct  of  the  employer  toward  his  employees  is  governed  is 
that  of  ordinary  care ;  that  is,  such  care  as  would  be  exercised 
by  an  ordinarily  prudent  man  engaged  in  the  same  business. 
He  must  obsenre  this  rule  in  selecting  the  tools  and  appliances 
which  he  furnishes  to  his  employees  to  be  used  in  performing 
their  work.  When  he  has  done  so,  he  has  fully  discharged  his 
duty  in  this  behalf.  He  is  not  bound  to  furnish  the  best  appli- 
ances, nor  the  safest^  nor  to  provide  the  best  method  for  their 
operation,  in  order  to  save  himself  from  responsibility  for  acci-> 
dents  resulting  from  their  use.  If,  at  the  time  an  appliance  is 
selected,  it  is  in  general  use  and  reasonably  adapted  to  the  pur- 
pose for  which  it  is  employed,  the  continuance  of  its  use  does 
not  in  itself  indicate  negligence,  even  though  there  may  be  safer 
devices  used  by  others  to  accomplish  the  same  purpose.  (Johr^ 
son  V.  BosUm  A  Montana  etc.  Min.  Co.,  16  Mont.  164,  40  Pac. 
298 ;  Mulligan  v.  Montana  Union  By.  Co.,  19  Mont.  135,  47  Pac. 
795 ;  Kern  v.  De  Castro  etc.  Co.,  125  N.  T.  50,  25  N.  E.  1071 ; 
Sappinfield  v.  Main  St.  By.  Co.,  91  Cal.  48,  27  Pac.  590 ;  Lake 
Shore  dk  Michigan-Southern  By.  Co.  v.  McCormick,  74  Ind.  440 ; 
Wonder  v.  Baltimore  &  Ohio  By.  Co.,  82  Md.  411,  3  Am.  Rep. 
143 ;  Nutt  V.  Southern  Pac.  By.  Co.,  25  Or.  291,  35  Pac.  653 ; 
Woods  on  Master  and  Servant,  sec.  331;  Revised  Codes,  sec. 
5244.)  And  when  the  appliance  is  not  obviously  dangerous, 
'  and  has  been  proved  by  long  use  to  be  safe  and  efficient,  its  use 
may  be  continued  without  bringing  upon  the  employer  the  im- 
putation of  negligence.  {Sappinfield  v.  Main  St.  By.  Co., 
supra.) 

In  the  first  place,  the  evidence  tends  to  show  that  the  rope 
in  question,  or  a  similar  one,  had  been  in  use  by  the  employees 
of  the  defendant  Copper  Company  for  a  long  time,  with  perfect 
efilciency  and  safety ;  and  that  while,  perhaps,  it  was  not  as  well 
adapted  for  the  accomplishment  of  the  work  for  which  it  was 
used,  as  it  would  have  been  had  it  been  fitted  with  an  iron  or 
steel  attachment,  it  was  not  obviously  dangerous.    Tested  by  the 
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rule  stated  above,  it  is  not  sufficient  to  furnish  an  inference  of 
negligence  on  the  part  of  the  Copper  Company  in  the  discharge 
of  its  duties  to  plaintiff.  In  the  second  place,  it  does  not  ap- 
pear from  what  specific  cause  the  timber  became  loose  and  f elL 
While  it  appears  that  the  rope  was  stiffened  by  reason  of  its 
wet  condition,  yet  the  only  legitimate  inference  to  be  drawn 
from  the  statements  of  plaintiff  and  his  witness  Raleigh  is  that 
this  did  not  interfere  with  its  use  at  all.  Raleigh  stated  def- 
initely that  it  did  not,  while  both  emphasized  the  fact  that  it  was 
apparently  safely  secured  before  they  began  to  hoist.  They 
both  avow  their  inability  to  explain  how  the  accident  occurred. 
The  rope  was  not  broken.  The  conviction  is  therefore  inevitable, 
either  that  the  timber  escaped  because  the  rope  was  not  properly 
tied,  or  from  some  unknown  cause.  If  we  assume  the  first  al- 
ternative, the  plaintiff,  who  tied  the  rope,  was  negligent,  and 
thus  responsible  for  his  own  injury.  If  we  assume  the  second, 
it  does  not  appear  who  was  to  blame.  In  either  case  the  plain* 
tiff  cannot  recover.  Again,  if  we  assume  that  the  rope  without 
the  chain  attachment  was  unsafe,  no  liability  is  shown  because 
the  causal  connection  between  the  defect  and  the  injury  is  not 
apparent  In  view  of  the  statements  of  the  plaintiff  and  Raleigh, 
though  the  rope  was  stiff  and  hard  to  tie,  yet  this  difficulty  was 
overcome,  so  that,  when  the  timber  left  the  floor  on  its  way  up 
the  chute,  it  was  securely  fastened.  To  hold  the  employer  liable, 
it  is  necessary  for  the  employee,  not  only  to  show  that  he  was 
injured  during  the  course  of  his  employment,  but  also  that  his 
injury  was  proximately  caused  by  the  negligence  of  the  employer. 
(Monson  v.  La  France  Copper  Co.,  39  Mont  50,  101  Pac.  243; 
Olsen  V.  Montana  Ore  Pur.  Co.,  35  Mont  400,  89  Pac.  731.) 
For  aught  that  appears  here,  the  accident  would  have  happened 
notwithstanding  the  alleged  defective  character  of  the  appliance. 
On  behalf  of  the  London  Company,  the  contention  is  made 
that  it  was  improperly  joined  as  defendant.  The  point  was 
jaought  to  be  raised  by  demurrer,  and  also  by  a  motion  for  a  non- 
suit. The  demurrer  was  joint.  Under  section  6534,  Revised 
Codes,  the  defect  of  misjoinder  of  parties  defendant  can  be 
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raised  only  by  special  demurrer  by  the  party  improperly  joined. 
Tbis  objection  is  not  available  to  the  defendant  Copper  Com- 
pany, for  it  does  not  in  any  way  affect  its  liability  that  another, 
who  is  not  liable,  was  made  defendant  with  it.  (6  Ency.  of  PI. 
&  Pr.  311.)  By  joining  in  the  demurrer  with  the  defendant 
Copper  Company,  the  London  Company  made  common  cause 
with  it,  and,  since  the  court  properly  overruled  the  demurrer  as 
to  the  Copper  Company,  it  did  not  commit  error  in  overruling 
it  also  as  to  the  London  Company.  (Rand  v.  Butte  Electric  Ry. 
Co.,^ante,  p.  398,  107  Pac.  87;  Bates'  Pleading,  Practice  and 
Forms,  114.) 

A  separate  motion  for  nonsuit  made  by  this  defendant  was  also 
overruled.  This  ruling  is  not  assigned  as  error,  though  a  con- 
siderable portion  of  the  brief  is  devoted  to  an  argument  to 
demonstrate  that  it  was.  The  question  of  the  liability  of  this 
defendant,  with  the  Copper  Company  jointly,  is  therefore  not 
technically  presented.  Nor  is  the  question  of  the  sufficiency  of 
the  evidence  as  to  it  presented,  except  as  tending  to  show  lia- 
bility of  the  defendants  generally.  However,  since  a  new  trial 
must  be  ordered,  and  since  the  question  will  again  arise,  we  have 
concluded  to  state  briefly  our  views  with  reference  to  it. 

The  contention  at  the  trial  was  that,  since  this  defendant  had 
entered  into  a  contract  to  indemnify  the  Copper  Company 
against  liability  for  damages  such  as  are  sought  to  be  recovered 
in  this  action,  it  is  liable  jointly  with  the  Copper  Company, 
under  the  provisions  of  section  5653  of  the  Revised  Codes.  This 
section  reads  as  follows:  ''One  who  indemnifies  another  against 
an  act  to  be  done  by  the  latter,  is  liable  jointly  with  the  person 
indemnified,  and  separately  to  every  person  injured  by  such  act.'* 
The  question  is  whether  this  section  is  only  declaratory  of  the 
common-law  rule,  or  whether  it  extends  the  rule  so  as  to  include 
the  indemnitor  who  stands  in  the  same  relation  to  the  indemnitee 
BB  does  the  London  Company.  This  relationship  is  founded  upon 
the  contract  of  indemnity,  and  unless  the  assumption  of  this 
relation  put  it  in  such  a  position,  with  reference  to  the  Copper 
Company,  that  it  became  jointly  liable  with  the  latter  for  all 
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wrongs  committed  during  the  course  of  its  business  which  fall 
within  the  purview  of  the  contract,  it  cannot  be  held  liable  in  this 
action. 

If  the  London  Company  is  liable  to  the  plaintiff  in  this  action 
at  all,  it  is  liable  as  a  joint  tort-feasor  with  the  Copper  Com- 
pany, for  the  full  amount  of  the  damage  sustained;  for,  if  by 
virtue  of  its  contract  with  the  Copper  Company  it  became  a 
party  to  the  wrong  which  the  plaintiff  alleges  he  suffered,  its 
liability  is  not  limited  by  the  amount  in  which  it  agreed  to  re- 
imburse the  Copper  Company.  If  it  is  not  to  be  regarded  as  a 
joint  tort-feasor  with  the  Copper  Company,  and  therefore  not 
liable  to  the  same  extent  as  the  latter,  then  it  is  liable  only  upon 
the  contract.  For  present  purposes  it  makes  no  difference 
whether  the  plaintiff  may,  under  any  circumstances,  sue  it  di- 
rectly upon  the  contract  as  one  made  for  his  benefit.  It  is  clear 
that  upon  principle  he  cannot  pursue  it  in  an  action  at  law  such 
as  this,  upon  the  contract  and  at  the  same  time  pursue  the  Cop- 
per Company  for  its  tort.  At  common  law  the  indemnitors  of 
a  sheriff  were  held  liable  with  him  when  he  had  unlawfully 
seized  or  detained  property  at  their  instance;  but  this  was  be- 
cause they  had,  in  a  legal  sense,  prompted  his  action,  and  there- 
fore participated  with  him  in  the  wrong  as  principals,  and  not 
because  they  were  liable  to  the  plaintiff  on  the  contract  of  in- 
demnity. The  following  cases  illustrate  the  rule:  Herring  v. 
Hoppock,  15  N.  T.  409 ;  Fonda  v.  Van  Home,  15  Wend.  (N.  Y.) 
631,  30  Am.  Dec.  77;  Davis  v.  Newkirk,  5  Denio  (N.  Y.),  92; 
Davidson  v.  Dallas,  8  Cal.  227. 

Section  6215  of  the  Revised  Codes  declares:  "The  provisions 
of  this  Code,  so  far  as  they  are  substantially  the  same  as  exist- 
ing statutes,  or  the  common  law,  must  be  construed  as  continu- 
ous thereof,  and  not  as  new  enactments."  In  view  of  this 
provision,  we  must  hold  that  section  5653,  supra,  does  not  change 
the  rule  recognized  in  the  cases  cited,  unless  the  language  em- 
ployed in  it  impels  to  the  contrary  conclusion.  The  phrase. 
**an  act  to  be  done/'  with  reference  to  which  the  indemnity 
exists,  clearly  implies  an  act  the  nature  of  which  is  known  to 
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the  parties,  and  one  whieh  is  yet  anticipated.  It  also  strongly 
implies  that  the  liability  contemplated  is  to  accrue  from  the  doing 
of  the  act,  and  not  upon  the  contract  of  indemnity.  This  view 
does  no  violence  to  the  language  employed;  on  the  contrary,  it 
seems  to  be  the  plain  and  obvious  import  of  it.  At  the  same 
time  it  renders  unnecessary  the  conclusion  that  the  legislature 
intended,  in  enacting  it — ^not  by  express  declarations,  but  by  the 
barest  implication — ^to  abrogate  a  rule  of  law  which  is  based 
upon  a  fundamental  principle.  In  the  case  of  Moore  v.  Los 
Angeles  Iron  &  Steel  Co.  (C.  C),  89  Fed.  73,  a  contrary  view 
is  expressed;  but  the  reasons  assigned  do  not  commend  them- 
4selves  to  our  judgment.  In  the  case  of  Northam  v.  Casualty  Co,, 
177  Fed.  981,  Judge  Dietrich,  of  the  United  States  district  court 
for  the  district  of  Idaho,  went  at  some  length  into  the  history  of 
the  statute,  and  reached  a  conclusion  in  accord  with  that  ex- 
pressed above.  To  us  his  reasoning  seems  unanswerable.  The 
London  Company  was  therefore  improperly  joined  as  a  defend- 
ant, and  the  action  should  be  dismissed  as  to  it. 

The  ruling  of  the  court  in  permitting  the  witness  Koskela  to 
express  an  opinion  to  the  effect  that  a  rope  without  a  chain  at- 
tachment is  an  unsafe  appliance  was  error.  The  statute  (Re- 
vised Codes,  sec.  7887)  provides  that  the  opinion  of  a  witness 
may  be  given  upon  "a  question  of  science,  art  or  trade,  when 
he  is  skilled  therein."  The  general  rule,  however,  is  that  he  may 
state  facts  only  ''whenever  the  question  to  be  determined  is  the 
result  of  the  common  experience  of  all  men  of  ordinary  educa- 
tion, or  is  to  be  inferred  from  particular  facts ;  the  inference  is 
to  be  drawn  by  the  jury  and  not  by  the  witness."  {Sappinfield 
V.  Main  8t,  By,  Co,,  supra.)  In  Nutt  v.  Southern  Pac.  By,  Co., 
supra,  in  considering  the  admissibility  of  the  same  character  of 
evidence,  the  court  said:  ''The  necessity  for  opinion  evidence 
4>nly  exists  where  the  facts  in  controversy  are  incapable  of  being 
detailed  and  described  so  as  to  give  the  jury  an  intelligible  un- 
derstanding concerning  them;  but  when  the  facts  are  such  as 
can  be  detailed  or  described,  and  the  jury  are  able  to  understand 
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and  draw  a  correct  conclusion  from  them  without  such  opinion 
evidence,  the  necessity  for  it  does  not  exisf  (See,  also,  Metz 
r.  City  of  Butte,  27  Mont.  506,  71  Pac.  761.) 

The  judgment  and  order  of  the  district  court  are  reversed,. 
and  the  cause  is  remanded,  with  direction  to  dismiss  the  action 
as  to  the  London  Ciompany. 

Reversed  and  remanded. 

Mb.  Jxtbtiob  Smith  and  Mb.  Justigb  Hch^loway  concur. 
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No.  2,824.— STATE  ex  rel.  W.  A.  0  'BRIEN,  Relator,  v.  DIS- 
TRICT COURT  OP  THE  SECOND  JUDICIAL  DIS- 
TRICT, Respondent. 

Original  application  for  writ  of  mandate. 

Decided  December  31,  1909. 

Per  Curiam. — The  relator's  petition  for  a  writ  of  mandate 
herein,  this  day  submitted,  is,  after  due  consideration  by  the 
court,  denied. 

Messrs.  Canning  dk  Keating,  for  Relator. 


No,  2,825.— STATE  ex  rel.  ALBERT  H.  JONES  bt  al.,  Re- 
lators, v.  THE  DISTRICT  COURT  OP  THE  SECOND 
JUDICIAL  DISTRICT  et  al..  Respondents. 

Original  application  for  writ  of  mandate. 

Decided  January  3,  1910. 

Per  Curiam. — The  relators'  petition  for  a  peremptory  writ 
of  mandate  herein,  having  been  presented  to  the  court  by  their 
counsel,  and  respondents  having  made  no  appearance,  it  is 
ordered,  after  due  consideration,  that  a  peremptory  writ  of  man- 
date issue  to  the  Honorable  Michael  Donlan,  District  Judge, 
directing  him  to  require  William  Hardcastle,  the  stenographer 
of  said  court,  to  proceed  forthwith  to  prepare  and  deliver  to  the 
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relators  or  their  counsel  a  tnie  and  correct  copy  of  the  testimony 
and  all  other  proceedings  had  during  the  trial  of  relators,  in  so 
far  as  they  appear  in  the  notes  of  said  stenographer. 

Me$srg,  Clayberg,  Moloney  dk  O'Flynn,  for  Relators. 


No.  2,770.— MARGARET  McCALLUM  bt  al.,  Respondents,  v. 
BOSTON  &  MONTANA  CON.  C.  &  S.  MIN.  CO.,  Appel- 
lant. 

Appeal  from  District  Court  of  Cascade  County;  /.  B.  Leslie, 
Judge. 

Decided  February  7, 1910. 

Peb  Curiam. — ^It  is  ordered  that  the  appeal  in  the  above-en- 
titled cause  be,  and  the  same  is  hereby,  dismissed  in  accordance 
with  stipulation  of  counsel. 

Mr.  Bonsom  Cooper,  and  Mr.  Sam  Stephenson,  for  Appellant. 
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Stone,  88. 
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5.  To  make  the  refusal  of  the  trial  court  to  direct  a  verdict  of  ac- 
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the  trial  eonrt,  is  applicable  only  where  there  is  a  controversy  as  to  tA» 
facts;  hence  it  has  not  any  application  where  the  facts  are  admitted 
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it.  but  one  of  substance;  the  result  is  a  mistriial,  and  the  question 
of  the  insufficiency  of  the  verdict  may  be  raised  for  the  first  time  on 
appeal. — Hickey  v.  Breen,  368. 
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13.  While  the  supreme  court  will  not  reverse  a  judgment  on  the 
ground  of  insufficiency  of  the  evidence  when  it  tends  to  sustain  the 
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cross-examination,  and  where  the  verdict  was  at  variance  with  the  great 
weight  of  the  evidence  and  against  all  reasonable  inferences  or  proba- 
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entry  thereof,  will  be  dismissed.  (Revised  Codes,  sec.  7099.) — Rey- 
nolds y.  Htcpatrick,  593. 

Notice — Service — ^Adverse  Parties. 

20.  Two  defendants,  neither  of  whom  occupied  a  position  adverse  to 
his  codefendant  and  who  were  represented  by  the  same  counsel,  were 
not,  on  taking  separate  appeals,  required  to  serve  their  notices  on  eaeh 
other. — Cummings  v.  Reins  Copper  Co.,  599. 

•^Adverse  Party" — Definition. 

21.  An  "adverse  party,"  within  the  meaning  of  section  7100,  Revised 
Codes,  relative  to  service  of  notice  of  appeal,  is  one  who  has  an  inter- 
est in  opposing  the  object  sought  to  be  accomplished  by  the  appeal. — 
Cummings  v.  Reins  Copper  Co.,  599. 

Review — ^Record. 

22.  Where  a  bill  of  exceptions  is  sufficient  upon  its  face  to  inform  the 
appellate  court  of  all  the  rulings  of  the  trial  court  upon  which  appel- 
lant relies,  together  with  all  the  attendant  incidents  of  the  trial  neces- 
sary to  a  full  understandinff  of  them,  the  merits  of  his  appeal  from  an 
order  denying  his  motion  for  a  new  trial  will  be  considered  notwith- 
standing his  notice  of  intention  stated  that  the  motion  would  be  made 
on  affidavits,  a  bill  of  exceptions  and  the  minutes  of  the  court.  By  the 
abandonment  of  all  save  one  of  the  proposed  methods  of  presenting 
movant's  motion,  his  adversary  was  not  prejudiced. — Cummings  v. 
Reins  Copper  Co.,  599. 

APPEARANCE. 

General  Appearance — ^What  Constitutes. 

1.  Where  defendants,  after  a  denial  of  their  motion  to  dismiss  the 
action,  asked  for  and  were  granted  time  in  which  to  answer  to  the 
merits,  their  request  for  time  constituted  a  general  appearance,  the 
effect  and  scope  of  which  could  not  be  limited  by  a  statement  of  coun- 
sel that  he  desired  the  record  to  show  that  his  appearance  was  special. 
— State  ex  reL  Mackey  v.  District  Court,  359. 

ASSAULT. 
By  employees  of  carrier, — see  Personal  Injuries,  15-19. 

ASSESSMENTS. 
Special, — see  Drains,  4-8. 

ASSUMPTION  OP  RISK. 

Nature  of  defense, — see  Personal  Injuries,  31;  see,  also.  Personal  Injuries, 

2,  12,  30,   32,  33. 

ATTACHMENT. 
See  Conversioui  8. 
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ATTEMPTS. 
PaniBbment,— «ee  Criminal  Law,  12. 


ATTORNEYS. 

Miseonduet  during  trials — see  New  Triftli  6L 

See,  also,  Countj  Attornej. 

AUTOMOBILES. 
See  Personal  Injuries,  84. 

BILLS    OP    EXCEPTIONS. 
Sea  Appeal  and  Error,  1,  28, 

BONA   FIDE   PUBCHASEB. 
See  Conyersion,  5,  G. 

BONDS   OF  OFFICEBa 
See  Saretiei. 

BBIEFS. 

Appeal — Assignments  of  Error — ^Wairer. 

1.  Assiffnments  of  error  which  are  not  argued  in  apMlIanft  brief 
will  be  deemed  to  have  been  waived. — Brian  v.  Oregon  teiort  Line  B. 
K  Co.,  109. 

BUBDEN  OF  PBOOF. 
Forfeitures,-— see  Mines  and  Mining,  4^ 


BUBGLABY. 
See  Criminal  Law,  8-11,  26-31. 

CABBIEBa 

Anault  on  passengers  bj  employees, — see  Personal  Injuries,  15-19, 
Ejecting  passengers  from  train, — ^see  Bailroads,  1-8. 

CHANGE  OF  VENUE. 
See  Venue,  1. 

CITIES  AND  TOWNa 

Poliee  Force  — "Policeman" — "Patrolman" — Definition. 

1.  Held,  that  the  terms  "policemen"  and  "patrolman*"  are  synonj- 
mous,  and  mean  one  who  patrols  a  certain  beat  for  the  protection  of 
property,  for  the  arrest  of  offenders,  and  sees  that  the  peace  is  kepL 
— State  ex  rel.  Quintin  v.  Edwards,  287. 

Powers. 

2.  Municipalities  have  only  such  powers  as  are  expressly  eonCerred 
upon  them  by  the  statute  creating  them,  and  such  as  are  necessarily 
implied  or  are  indispensable  for  the  proper  accomplishment  of  the 
purpose  of  their  organization,  and  any  reasonaUe  doubt  as  to  the 
existence  of  any  power  must  be  resolved  against  the  corporation,  and 
the  power  denied. — State  ex  reL  Quintin  v.  Edwards,  287. 

Police  Force — Civil  Service  Statute — Bemov&l  of  Policemen — ^Wben  IllegaL 

3.  While,  in  the  absence  of  restrictions  contained  in  a  civil  serries 
statute,  a  city  having  the  power  to  ereate  an  office,  thus  protected,  has 
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also  the  implied  power  to  abolish  it,  as  when  its  finances  require  it; 
yet  if  there  is  an  eligible  list  from  whieh  appointments  must  be 
made,  such  as  is  provided  for  bj  the  Police  Commission  Bill  (Laws 
1907,  Chap.  136;  Revised  Codes,  sees.  3304-8317),  those  members  of 
the  force  relieved  from  dutjr  must  be  relegated  to  that  list,  with  the 
right  to  be  returned  to  active  service  when  the  exigencies  require  it. 
Therefore,  an  ordinance  the  purpose  of  which  was  absolutely  and 
finally  to  remove  a  police  officer  from  the  force  after  appointment 
under  Chapter  136,  supra,  without  putting  him  on  the  eligible  listi 
was  void. — State  ex  rel.  Quintln  v.  Edwardis,  287. 

Same — Reduction  of  Force — ^When  Permissible — Good  Faith. 

4.  Where  a  city  government  by  ordinance  attempts  to  reduce  the 
police  force,  the  members  of  which  have  been  appointed  under  a  civil 
service  police  statute,  by  the  terms  of  which  they  are  entitled  to  hold 
during  good  behavior  or  until  they  become  incapacitated  for  further 
performance  of  their  duties,  for  the  alleged  reason  that  the  city 
finances  require  such  action,  it  must  proceed  in  good  faith;  otherwise 
such  an  ordinance  will  be  held  void. — State  ex  reL  Quintin  v.  Edwards, 
287. 

Same — ^Lack  of  Good  Faith — Invalidity  of  Ordinance. 

5.  The  police  force  of  a  city,  appointed  under  the  provisions  of  the 
Police  Commission  Bill  (Chapter  136,  Laws  1907),  was  by  ordinance 
reduced  in  number,  for  alleged  economical  reasons.  Subsequeoitly 
others  were  appointed  as  special  policemen  to  fill  the  places  of  those 
discharged,  at  an  expense  substantially  equal  to  that  which  would 
have  been  incurred,  if  those  discharged  had  been  retained.  Held,  on 
tnandatMu  that  the  ordinance  was  void  for  lack  of  good  faith  in  enact- 
ing it.  Its  effect  was  by  indirection  to  nullify  the  provisions  of  the 
statute  and  defeat  the  purpose  for  whieh  it  was  enacted. — State  ex 
rel.  Quintin  v.  Edwards,  28y. 

Same — Captain — Civil  Service  Statute. 

6.  Held,  that  a  police  captain  is  a  "policeman,"  and  that  upon 
appointment,  after  having  served  the  probationary  term  of  six  months, 
under  the  metropolitan  police  law  (Laws  of  1907,  Chap.  136;  Revised 
Codes,  sees.  3304-3317),  which  Act  makes  no  distinction  between 
officers  or  members  of  different  rank  relative  to  their  duties  as  police- 
men, and  requires  all  to  be  selected  and  appointed  in  the  same  man- 
ner, he  is  secure  from  removal  from  office  except  as  provided  in  the 
Act. — State  ex  rel.  Bailey  v.  Edwards,  313. 

Changing  Street  Grades — Evidence — Admissibility. 

7.  Where  defendant  city,  in  an  action  for  damages  caused  to  plain- 
tiff's house  and  lot  by  raising  the  street  grade  in  front  thereof  after 
he  had  erected  the  building,  failed  to  prove  that  the  house  was  built 
subsequent  to  the  enactment  of  certain  ordinances  establishing  the 
street  grades,  it  was  not  in  a  position  to  complain,  on  appeal,  of  a 
ruling  of  the  trial  court  refusing  to  admit  such  ordinances  in  evi- 
dence; if  the  house  was  erected  prior  to  their  enactment,  the  ordinance 
were  immaterial,  whereas,  if  proven  to  have  been  constructed  subse- 
quent to  their  passage,  they  might  properly  have  been  offered  in 
evidence. — Smith  v.  City  of  Butte,  445. 

Police  Commission  Bill — Chief  of  Police — Status. 

8.  Held,  that  a  chief  of  police,  whose  duties  are  the  same  as  those  of 
the  ordinary  policeman,  except  that  the  additional  one  of  supervision 
and  control  of  the  entire  force  is  imposed  upon  him,  is  a  ''policeman,'' 
and  that,  as  such,  after  appointment  under  the  Act  placing  the  police 
departments  of  cities  under  civil  service  rules  (Revised  Codes,  sees. 
3304-3317),  he  is  secure  from  removal  from  office  in  any  other  man- 
ner than  that  provided  in  the  Act. — State  ex  rel.  Wynne  v.  Quinn,  472. 
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Same — Chief  of  PoHee--8tatnt. 

9.  The  provieion  of  eeetion  3308,  Beyieed  Codes,  that  the  major  maj 
suspend  a  policeman  or  any  officer,  under  the  chief ,  for  a  certain  period 
without  hearing  or  trial,  cannot  be  said  to  indicate  an  intention  on  the 
part  of  the  leg:islature  to  regard  the  chief  officer  as  in  a  separate 
class  from  other  members  of  the  force,  and  to  except  him  from  the 
operation  of  the  Police  Commission  Act,  of  which  that  section  is  a 
part. — State  ex  reL  Wynne  t.  Quinn,  472. 

Same — Power  of  Mayor — Statutes. 

10.  In  so  far  as  the  method  of  appointment  of  members  of  a  city's 
police  force  is  concerned,  the  provisions  of  the  metropolitan  police  law 
(Bevised  Codes,  sees.  3304-3317),  are  inconsistent  with  those  of  sec- 
tions 3216  and  3250,  relative  to  the  powers  of  the  mayor  in  this 
regard;  the  latter  sections  are  therefore  repealed  by  section  3317;  and 
the  contention  that  the  saving  clause  found  in  the  last  section,  that 
nothing   in   the  Act  contained   "shall    abridge    any    of    the    powers 

goBsessed  by  the  mayor  of  any  city  or  town  under  any  provision  of 
tw  or  any  ordinance,"  reserved  to  the  mayor  the  veiy  power  taken 
from  him  by  the  enactment,  has  no  merit. — State  ex  rel.  Wynne  y. 
Quinn,  472. 

Indebtedness — Constitutional   Limitation — Power   to   Erect  Light   Plant — 
Surplus  Revenues. 

11.  A  city  which  is  indebted  beyond  the  constitutional  limitation, 
may  not  use  its  surplus  revenues,  no  matter  from  what  source  derived, 
to  acouire  an  electric  light  plant  to  supply  itself  and  its  inhabitants 
with  light,  where  a  company,  operating  both  gas  and  electric  light 
systems,  under  a  franchise  from  the  city,  has  ample  facilities  to  meet 
all  requirements.  An  expenditure  of  this  character  does  not  fall 
within  the  definition  of  "reasonable  and  necessary  current  expenses*' 
which  a  city,  laboring  under  such  disability,  has  power  to  incur  under 
sections  3287,  3288,  Kevised  Codes. — Palmer  v.  City  of  Helena,  498. 

CIVIL  SERVICE  STATUES. 
See  Cities  and  Towns,  1-10. 

CLAIM  AND  DELIVERY. 

Pleadiuga — General  Denial. 

1.  Where  plaintiff  in  a  claim  and  delivery  action  relies  on  general 
allegations  of  ownership  and  right  to  possession  of  the  property  in 
question,  a  general  denial  puts  in  issue  both  the  right  of  property 
and  the  right  of  possession,  as  well  as  all  other  allegations  of  the 
complaint. — Uickey  v.  Breen,  368, 

Complaint — Essentials. 

2.  In  order  that  the  complaint  in  claim  and  delivery  state  &  cause 
of  action,  it  must  not  only  allege  ownership  or  right  of  possession 
in  plaintiff,  but  also  that  defendant  wrongfully  seized  and  detained 
the  property  in  controversy. — Hickey  v.  Breen,  368. 

Verdict — Insufficiency. 

3.  The  verdict  in  an  action  in  claim  and  delivery  must  pass  upon  and 
be  responsive  to  all  the  issues  presented  by  the  pleadings;  hence  where 
the  jury  merely  found  that,  at  the  time  the  action  was  commenced 
and  when  the  trial  was  had,  plaintiffs  were  the  owners  and  entitled 
to  the  possession  of  the  property  in  dispute,  fixing  its  value,  but 
failed  to  find  upon  the  issue  whether  defendant  wrongfully  took  and 
detained  it  from  plaintiffs,  the  verdict  was  insufficient. — Hickey  t. 
Breen,  3C8. 
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Insufficient  Verdict — ^Review. 

4.  Failure  of  the  verdict  to  find  upon  all  the  issues  raised  by  the 
pleadings  in  a  claim  and  delivery  action  is  not  a  formal  defect  in 
it,  but  one  of  substance;  the  result  is  a  mistrial,  and  the  question 
of  the  insufficiency  of  the  verdict  may  be  raised  for  the  first  time  on 
appeal. — Hiekey  v.  Breen,  36S. 

CONDEMNATION  PROCEEDINGS. 
See  Eminent  Domain. 

CONSPIRACY. 
See  Criminal  Law,  5. 

CONSTITUTION. 

Revenues — State  Purposes — Taxation — ^Legislative  Powers. 

1.  For  ordinary  purposes  the  le^slature  may  not  convene  oftener  than 
once  in  two  years;  therefore,  since  the  making  of  provision  for  the 
support  and  maintenance  of  the  state  government  is  one  of  the  ordi- 
nary functions  of  government,  the  power  vested  in  the  legislative  as- 
sembly to  levy  a  uniform  rate  of  taxation  upon  all  property  in  the 
state  for  that  purpose  must  be  exercised  in  regular  session. — State 
ex  rel.  Bennett  v.  State  Board  of  Examiners,  59. 

Self-executing  Provisions. 

2.  A  constitutional  provision  is  self -executing  if  it  supplies  a  suffi- 
cient rule  by  which  the  right  given  may  be  enjoyed  and  protected,  or 
the  duty  imposed  enforced;  and  is  not  self -executing  when  it  merely 
indicates  principles  without  laying  down  rules  by  which  they  may 
be  given  the  force  of  law. — State  ex  rel.  Bennett  v.  State  Board  of 
Examiners,  59. 

Revenues — Taxation — Rate  of  Levy — ^L(egislature — Powers. 

3.  Hel^,  that  the  provision  of  section  9,  Article  XII  of  the  state  Con- 
stitution, that  when  the  taxable  property  in  the  state  shall  amount  to 
three  hundred  million  dollars,  the  rate  of  taxation  for  state  purposes 
shall  never  thereafter  exceed  one  and  one-half  mills  on  each  dollar  of 
valuation,  is  not  self-executing,  in  the  sense  that  when  the  taxable 
property  reaches  the  above  amount,  after  the  levy  has  been  fixed  by 
the  legislature  at  two  and  one- half  mills,  the  present  lawful  rate,  the 
rate  is  ipso  fcLCto  reduced  to  one  and  one-half  mills;  but  such  reduc- 
tion becomes  operative  only  upon  legislative  action  had  at  regular 
session. — State  ex  rel.  Bennett  v.  State  Board  of  Examiners,  59. 

Poolselling  and  Bookmaking — Granting  Special  Privileges  and  Immunities. 

4.  Heldt  that  Chapter  92,  Laws  of  1909,  making  it  unlawful  to  record 
or  register  or  to  aid  or  abet  in  recording,  reporting  or  registering  any 
bet  or  wager  upon  races  held  without  the  state,  and  which,  among 
other  things,  allows  betting  on  speed  contests  held  within  racetrack  or 
fair- ground  inclosures  in  this  state,  for  thirty  days  in  first  class  coun- 
ties and  fourteen  days  in  other  counties,  is  not  in  contravention  of 
the  provision  of  the  Constitution  (Art.  Ill,  sec.  11),  prohibiting  the 
irrevocable  granting  of  any  special  privileges,  franchises  or  immuni- 
ties.— State  V.  Rose,  66. 

Same — Equal  Protection  of  Laws — Who  may  not  Invoke  Provision. 

5.  One  charged  with  having  aided  and  abetted  in  recording,  reporting 
and  registering  a  bet  on  a  horserace  held  without  the  state,  contrary 
to  the  provisions  of  Chapter  92,  Laws  of  1909,  may  not  call  the  con- 
stitutionality of  the  Act  in  question,  on  the  ground  that  its  provisions 
having  to  do  with  speed  contests  within  the  state,  are  a  denial  of  the 
€qual  protection  of   the  laws    (Fourteenth  Amendment,   Federal  Con- 
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Btitution),  and  loeal  or  special  in  their  eharaeter  (Constitution  of 
Montana,  Art.  V,  see.  26).  The  effect  of  those  parts  of  the  Act 
dealing  with  contests  held  within  the  state  was  of  no  concern  to  de- 
fendant.— State  ▼.  Rose,  66. 

Drains^Pnblie  Use. 

6.  Held,  that  Chapter  106,  Laws  of  1905,  providing  for  the  eonstme^ 
tion  and  maintenance  of  drains  "whenever  the  same  shall  be  condneive 
to  the  improvement  or  reclamation  of  agricultural  lands,  public  health, 
convenience  or  welfare,"  is  not  unconstitutional  as  permitting  the  tak- 
ing of  private  property  for  other  than  a  public  use.  (Const.,  Art.  Ill, 
sec.   14.) — Billings  Sugar  Co.  et  aL  v.  Fish  et  aL,  256. 

Same — Special  Assessments — "Taxes." 

7.  Though  special  assessments  for  local  improvements  in  the  shape 
of  drains  in  order  to  relieve  marshy  lands  of  surplus  moisture  are  bud 
under  the  taxing  power,  their  imposition  does  not  fall  within  the 
restraints  prescribed  by  the  Constitution  (Art.  XII,  sees.  4  and 
11),  relative  to  how,  upon  whom  and  on  what  property  "taxes"  may 
be  levied.  These  sections  refer  solely  to  revenues  which  go  to  de- 
fray general  governmental  expenditures^  as  distinguished  from  special 
outlays  to  provide  for  purely  local  improvements. — ^Billings  Sugar 
Co.  et  al.  V.  Fish,  et  al.,  256. 

Same — Commissioner — Powers. 

8.  Held,  that  Chapter  106,  Laws  of  1905,  providing  for  the  creation 
and  maintenance  of  drainage  districts,  is  not  open  to  the  constitu- 
tional objection  (Art.  V,  see.  36),  that  it  confers  upon  the  drain 
commissioner  the  power  to  levy  taxes. — ^Billings  Sugar  Co.  et  aL  v. 
Fish  et  al.,  256. 

Same — Assessments — Powers  of  Commissioner. 

9.  Under  section  6  of  Article  XVI  of  the  Constitution,  the  legisla- 
ture may,  in  addition  to  those  county  officers  provided  for  in  that  in- 
strument, make  provision  for  others  as  public  convenience  may  require. 
The  drainage  district  law  (Chapter  106,  Laws  of  1905),  authorizes 
the  commissioners  of  each  county  desiring  to  avail  itself  of  the  bene- 
fits of  the  Act  to  appoint  a  drain  commissioner  with  certain  powen,. 
among  which  is  authority  to  fix  assessments  to  be  paid  by  those  di- 
rectly benefited  by  the  construction  of  drains,  the  assessments  to  be 
collected  through  the  agency  of  the  regular  county  officers.  Held, 
that  the  contention  that  the  legislative  assembly  had  no  authority  to 
confer  upon  the  commissioner  the  powers  specified  in  the  Act  has  no 
merit,  but  that  for  convenience  in  carrying  out  the  object  of  the 
statute  the  legislature  could,  in  addition  to  availing  itself  of  existing 
agencies,  create  new  ones. — BiUings  Sugar  Co.  et  al.  v.  Fish  et  aL, 
256. 

Criminal  Law — Constitutional  Guaranties — Meeting  Witnesses  Face  to  I^ce 
— Waiver. 

10.  The  rights  guaranteed  by  the  Constitution  to  one  accused  of 
crime  fall  into  two  classes:  (a)  those  in  which  the  state,  as  well  as 
the  accused,  is  interested — which  cannot  be  waived,  and  (b)  those 
which  are  personal  to  defendant,  and  these  he  may  waive.  Into  the 
latter  category  falls  the  right  to  meet  the  witnesses  against  him  face 
to  face.  Beid,  that  where  the  deposition  of  a  witness  was  taken  be- 
fore a  notary  public,  by  stipulation  of  counsel,  and  used  on  the  trial 
without  objection,  defendant  waived  the  right  to  be  confronted  by  the 
witness. — State  v.  Vanella,  326. 

Same — Depositions— Presence  of  Defendant. 

11.  The  right  of  defendant  to  be  present  at  the  taking  of  a  deposi- 
tion is  not  an  absolute  one  (Const.,  Art.  Ill,  sec.  17),  but  a  privi- 
lege  which  he  may   waive;   and  ths  burden  is  upon   him   to   show 
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that  he  was  not  present,  or  was  not  ffiven  an  opportunity  to  be  present 
before  he  can  eomplain. — State  t.   vanella,  326. 

Master  and  Servant — Personal  Injuries — Assumption  of  Risk — Defense  not 
Abrogated. 

12.  The  defense  of  assumption  of  risk  has  for  its  basis  the  common- 
hiw  principle  expressed  hj  the  maxim,  "Volenti  nan  fit  injuria,"  and 
does  not  rest  in  contract  between  the  master  and  servant;  hence  that 
defense  was  not  abrogated  hj  section  16,  Article  XV,  of  the  Constitu- 
tion, and  sections  5052  and  5053,  Revised  Code,  which  provide  that  a 
contract  releasing  an  employer  from  liabilitj  for  his  negligenee  is 
void.— Osterholm  v.  Boston  ft  Mont.  C.  P.  ft  S.  M.  Co.,  508. 

CONSTITUTION  OF  MONTANA. 

(List  of  Sections  Cited  or  Commented  upon.) 

Article  III,  section    6    646 

Article  III,  section  11    71 

Article  III,  section  14     260 

Article  III,  section  16   332   et  seq. 

Article  III,  section  17    337 

Article  III,  section  18    336 

Article  III,  section  27    260 

Article  V,  section    6 .62  et  seq. 

Article  V,  section  25    356 

Article  Y,  section  26    71 

Article  V,  section  36 276,  280 

Article  VII,  section  11    62 

Article  VII,  section  12    357 

Article  XII,  section     1    62,   65 

Article  XII,  section    4    280  I 

Article  XII,  section     9    62 

Article  XII,  section  11   71,  276,  280 

Article  XII,  section  12   60  et  seq. 

Article  XIII,  section     6    504 

Article  XV,  section  16    524 

Article  XVI,  section    6 280,  301,  317,  475 

CONTEMPT  PROCEEDINGS. 

When  improi>er  remedy  to  regain  possession  of  real  property  decreed  to 

plaintiff  in  ejectment, — see  Ejectment,  2,  3. 

CONTINUANCE. 
See  Trial,  1. 

CONTRACTS. 

See,  also,  Novation;  Waiver,  9. 

Construction — ^Parties — Persons  Bound. 

1.  At  the  time  the  contract  in  question  was  executed  plaintiff  held, 
and  had  a  lien  on,  certain  property  of  F.,  who  was  also  indebted  to 
the  corporations  mentioned  in  the  contract,  and  they  had  begun  ac- 
tions against  F.  with  a  view  of  satisfying  any  judgments  obtained 
out  of  the  property  in  plaintiff's  possession.  The  contract  recited 
that  it  was  made  between  such  corporations  and  defendant,  that  such 
corporations  had  commenced  actions  against  F.  for  certain  monevs, 
etc.,  and  that  defendant  had  paid  to  such  corporations  and  to  plain- 
tiff a  certain  sum,  and  gave  his  note  for  the  remainder  of  the  amount 
due  to  them  and  plaintiff  from  F.,  and  provided  that  such  corpora- 
tiona  thereby  sold  and  assigned  to  defendant  all  of  theii  claims,  to- 
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gether  with  the  contracts,  drafts,  etc.,  delivered  to  them  ^7  F.  aa 
eecurity  for  the  indebtednees  sued  on,  and  asreed  to  proeeeute  raeh  ac- 
tions and  all  other  actions  necessaiy  for  defendant's  protection  the 
same  as  if  the  assignments  had  not  been  made,  and  further  agreed 
to  assign  the  judgments  procured  to  defendant  if  the  prosecutions 
were  successful,  or  purchase  F.'s  propertj  then  subjected  to  lien,  if 
•old,  and  turn  it  over  to  defendant.  The  contract  was  signed  by  the 
•corporations  and  defendant,  and  under  their  signature  was  written, 
"We  hereby  consejit  to  the  above  contract,"  followed  by  plaintiff's 
signature.  Held,  that  plaintiff's  only  obligation  was  not  to  obstruct 
the  parties  bound  thereby  in  carrying  out  the  agreement,  which  was 
to  have  defendant  assume  F.'s  indebtedness  to  uke  corporations,  and 
transfer  to  him  their  rights  in  prosecuting  the  actions,  so  as  to 
realize  out  of  the  property  on  which  plaintiff  had  a  lien,  sufficient 
to  satisfy  the  claims  of  the  corporations  and  discharge  the  note  given 
plaintiff,  and  plaintiff  was  not  bound  to  transfer  to  defendant  its 
claim  against  F.  or  prosecute  it  for  defendant  or  surrender  defend- 
ant's note  in  case  the  actions  against  F.  were  not  successfully  prose- 
cuted by  the  corporations. — The  Henry  O.  Shepard  Co.  v.  Freeman, 
144. 

Parties — ^Parol  Evidence — Inadmissibility. 

2.  Where  there  was  nothing  in  a  contract  signed  by  a  third  party 
which  showed  a  consideration  affecting  him  or  inducing  him  to  become 
a  party  to  it,  or  an  intent  on  his  part  to  be  bound  as  surety  for  or 
joint  promisor  with  one  of  the  parties  efficiently  bound,  parol  evi- 
dence may  not  be  resorted  to  for  the  purpose  of  furnishing  the  basis 
of  an  inference  that  he  was  or  was  not  bound. — The  Henry  O.  Shepard 
Co.  V.  Freeman,  144. 

Exclusive  Right  to  Sell  Goods — Principal  and  Agent — Batification — Intent 
— Question  for  Jury. 

3.  In  an  action  for  damages  flowing  from  the  breach  of  a  contract 
giving  plaintiff,  a  jobber,  the  exclusive  right  to  sell  defendant  com- 
pany's matches  in  a  certain  city,  entered  into  between  the  former  and 
the  company's  agent,  without  authority  in  the  latter  to  do  so,  it  was  a 
question  for  the  jury  to  say,  from  a  letter  written  by  the  company  to 
plaintiff,  evidencing  a  complete  ratification  of  the  agent's  act,  and  other 
evidence  tending  to  show  that  for  more  than  three  years  thereafter  de- 
fendant company  had  acquiesced  in,  received  the  benefits  from  and 
carried  out,  the  agreement  according  to  its  terms,  whether  defendant 
was  in  possession  of  all  the  material  facts  respecting  the  contract  and 
intended  to  ratify  its  agent's  act. — Carlson  v.  Stone-Ordean- Wells  Co., 
434. 

Unlimited  Duration  of — ^Validity. 

4.  The  fact  that  the  contract  between  plaintiff  jobber  and  defendant 
manufacturing  company  did  not  limit  the  time  of  its  duration  was  no 
objection  to  its  validity;  such  a  contract  will  be  construed  as  having 
been  intended  to  continue  so  long  as  necessary  to  protect  the  jobber 
from  competition  in  the  sale  of  the  goods,  and  to  give  him  a  reason- 
able time  within  which  to  dispose  of  the  goods  he  has  on  hand,  before 
revoking  the  contract. — Oarlson  v.  Stone-Ordean-Wells  Co.,  434. 

Breach — Loss  of  Profits — ^When  Recoverable. 

5.  Where  the  very  object  of,  and  inducement  to,  a  contract  are  the 
profits  accruing  to  one  of  the  parties  to  it,  and  this  fact  is  underf^tood 
by  both  when  entering  into  it,  the  one  whose  profits  are  cut  off  by  the 
other's  breach  of  the  agreement  may  recover  his  loss  of  them  as  gen- 
eral damages. — Carlson  v.  Stone-Ordean-Wells  Co.,  434. 

XiOSS  of  Profits — When  Element  of  Damage. 

6.  Loss  of  profits  may  be  recovered  as  an  element  of  damages  for  the 
breach  of  a  contract,  provided  they  are  certain  and  auch  as  might 
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Moperlr  be  expeeted  to  follow  the  breach. — Carlson  t.  Stone-Ordean- 
WellB  Co.,  434. 

flame — Evidence — Sufficiency. 

7.  Evidence  held  sufficient  to  go  to  the  jury  on  the  question  of  plain- 
tiff's damages,  consisting  of  profits  lost  on  account  of  the  breach  of  an 
aj^reement  under  the  terms  of  which  he  had  been  given  the  exclusive 
right  to  sell  defendant  oompany's  goods  in  a  certain  city.— Carlson  v. 
Stone-Ordean-Wells  Co.,  434. 

Evidence — Admissibility. 

8.  A  paper  designated  a  "distribution  list/'  made  for  and  used  by 
defendant  company,  showing  the  persons  to  whom  it  made  sales,  and 
the  amounts  thereof,  was  properly  admitted  as  showing  the  extent  of 
the  breach  of  the  alleged  contract,  and  as  some  evidence  to  be  consid- 
ered by  the  jury  in  determining  the  damages  recoverable  by  plaintiff, 
and  the  fact  that  it  referred  to  brands  of  matches  not  manufactured 
by  defendant  at  the  time  the  contract  was  made,  was  imnmterial  where 
there  was  evidence  that  these  matches  were  virtually  the  same  as  those 
carried  by  plaintiff  but  labeled  differently. — Carlson  v.  Stone-Ordean- 
Wells  Co.,  434. 

Written  Contracts — Construction. 

9.  In  construing  a  written  contract,  the  intention  of  the  parties  must 
be  ascertained,  in  the  first  instance,  by  reference  to  the  language 
employed  by  them,  giving  the  words  their  ordinary  meaning;  and 
where  the  language  is  clear,  certain  and  unambiguous,  interpretation 
may  not  be  resorted  to. — Quirk  v.  Rich,  552. 

CONTRIBUTOBY  NEGLIGENCE. 

Bar  to  recovery ,-r-see  Personal  Injuries,  37. 

Freedom   from, — see   Pleading   and   Practice,   18;    see,   also.   Personal   In- 
juries, 3,  28,  32. 

CONVERSION. 
Complaint — Sufficiency. 

1.  The  allegation  in  a  complaint  in  an  action  to  recover  damages  for 
the  conversion  of  property  seized  and  sold  by  defendant  as  sheriff,  on 
attachment,  that  at  the  time  of  the  seizure  plaintiff's  predecessors 
wero  the  owners  and  in  possession  of  it  and  that  it  continued  to  be 
theirs  until  sale  thereof  by  defendant,  was  sufficient. — Western  Min- 
ing Supply  Co.  V.  Quinn  et  al.,  156. 

Personal    Property — Fraudulent    Conveyances — Immediate    Delivery — ^What 
may  Constitute. 

2.  Hcldj  that  delivery  of  the  key  to  a  warehouse,  standing  on  leased 
ground,  which,  together  with  its  contents,  consisting  of  heavy  ma- 
chinery, lumber,  etc.,  had  been  sold  to  plaintiff  in  an  action  in  con- 
verfcion,  constituted  a  sufficient  delivery  of  the  property  sold,  so  as 
to  prevent  the  presumption  that  the  sale  was  fraudulent,  the  vendor 
not  having  exercised  any  act  of  ownership  or  control  over  any  of  the 
property  thereafter. — Western  Mining  Supply  Co.  v.  Quinn  et  al.,  156. 

Sales — Personal  Property — ^Delivery — Attaching  Creditors. 

3.  A  bona  fide  sale  of  personal  property,  though  not  accompanied  by 
an  immediate  delivery,  was  not  void  as  to  an  attaching  creditor  of 
the  vendor,  where  the  vendee  took  and  retained  actual  possession  of 
it  before  the  institution  of  the  attachment  suit. — Western  Mining 
Supply  Co.  V.  Quinn  et  al.,  156. 

Pleailing  and  Proof — Variance. 

4.  Under  a  general  allegation  that  at  the  time  of  a  conversion 
plaintiff  was  the  owner,  and  entitled  to  the  possession,  of  the  ch;ittois 
described,  he  may  introduce  any  evidence  whatever  to  show  titl«  in 
him;   hence   where  plaintiff   had  made  such   a   general  avcrnieut,   he 
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was  properly  allowed  to  introduce  proof  that  at  the  time  of  the  wrong- 
ful taking  he  claimed  a  ri^ht  to  the  property  by  virtue  of  a  verbal 
mortgage,  even  though  in  his  complaint  he  had  referred  to  a  written 
one,  and  the  claim  of  variance  was  without  merit. — ^Beynolds  v.  Fits- 
patrick,  593. 

Bona  Fide  Purchaser — ^Notice  of  Liena. 

5.  It  is  not  necessary  that  a  buyer  of  personal  property  should  hay» 
had  actual  notice  of  a  particular  instrument  creatine  a  lien  upon  it, 
to  deprive  him  of  the  character  of  a  bona  fide  purchaser;  knowledge 
of  any  fact  sufficient  to  put  him  on  inquiry  as  to  the  existence  of 
some  right  or  title  in  conflict  with  that  he  is  about  to  purchase,  ia 
fatal  to  his  claim  to  be  considered  a  bona  fide  purchaser. — ^Reynolds 
V.  Fitzpatrick,  593. 

Same — Question  for  Jury. 

6.  Evidence  held  sufficient  to  go  to  the  jury  on  the  question  whetber 
one  who  claimed  as  a  bona  fide  purchaser  of  chattels  which  were  the 
subject  matter  in  an  action  in  conversion,  had  sufficient  knowledge 
to  apprise  him  of  plaintiff's  claim  or  had  received  such  notice  as  would 
lead  an  honest  man,  in  the  exercise  of  ordinary  prudence,  to  make 
further  inquiry  before  buying. — ^Reynolds  v.  Fitzpatrick,  593. 

COSTS. 

Criminal  Law — Costs  of  Prosecution — ^When  not  Recoverable. 

.1.  In  the  absence  of  a  statute  permitting  it,  the  imposition  of  eosta^ 
incident  to  the  prosecution,  as  part  of  the  penalty  for  the  commission 
of  crime,  is  error. — State  v.  Stone,  88. 

COUNTY  ATTORNEY. 
Misconduct, — see  Criminal  Law,  24,  25. 


CRIMINAL  LAW. 

Poolselling  and  Bookmaking — Constitution — Special  Privileges  and  Immun- 
ities. 

1.  Held,  that  Chapter  92,  Laws  of  1909,  making  it  unlawful  to  record 
or  register  or  to  aid  or  abet  in  recording,  reporting  or  registering  any 
bet  or  wager  upon  races  held  without  the  state,  and  which,  among  other 
things,  allows  betting  on  speed  contests  held  within  racetrack  or  fair- 
ground inclosures  in  this  state,  for  thirty  days  in  first  class  counties 
and  fourteen  days  in  other  counties,  is  not  in  contravention  of  the 
provision  of  the  Constitution  (Art.  Ill,  sec.  11),  prohibiting  the 
irrevocable  granting  of  any  special  privileges,  franchises  or  immunities. 
State  V.  Rose,  66. 

Same — Constitution — Equal  Protection  of  Laws — Who  may  not  Invoke  Pro- 
vision. 

2.  One  charged  with  having  aided  and  abetted  in  recording,  reporting 
and  registering  a  bet  on  a  horserace  held  withoiU  the  state,  contrary 
to  the  provisions  of  Chapter  92,  Laws  of  1909,  may  not  call  the  con- 
stitutionality of  the  Act  in  question,  on  the  ground  that  its  provisions 
having  to  do  with  speed  contests  within  the  state,  are  a  denial  of  the 
equal  protection  of  the  laws  (Fourteenth  Amendment.  Federal  Con- 
stitution), and  local  or  special  in  their  character  (Constitution  of 
Montana,  Art.  V,  sec.  26).  The  effect  of  those  parts  of  the  Act 
dealing  with  contests  held  within  the  state  was  of  no  concern  to  de- 
fendant.— State  V.  Rose,  66. 

Same— Evidence— Sufficiency. 

3.  Evidence  held  sufficient  to  show  that  defendant,  the  manager  of  a 
telegraph  company  which  had  been  organized  shortly  after  the  Act 
(Chapter  92,  Laws  1909)   prohibiting  the  recording  or  reporting  of 
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lioraeniees  held  outside  the  state  went  into  effect,  wm  gniltj  of  a  vio- 
lation  of  the  statute. — State  v.  Boee,  66. 

8ame— Evidence — ^Admissibilitj. 

4.  Testimony  showing  the  physical  conditions  in  and  about  the  build- 
ing where  defendant  conducted  the  telegraph  business  of  his  company, 
both  before  and  after  its  installation  in  the  place  where  the  yiolatlon 
of  the  anti-poolroom  law  (Chapter  92,  Laws  1909)  occurred,  as  well  as 
testimony  concerning  any  and  all  acts  of  the  company  and  the  de- 
fendant in  the  conduct  of  its  business,  was  properly  admitted. — State 
▼.  Bose,  66. 

Same— Conspiracy — Evidence — Admissibility. 

5.  The  acts  done  and  words  spoken  by  defendant's  confederates  in  the 
execution  of  a  plan  which  haa  for  its  purpose  an  evasion  of  Chapter 
92,  Laws  of  1909,  forbidding  bookmaking  and  poolselling,  both  before 
and  after  the  date  on  which  the  offense  charf^ed  against  defendant  was 
alleged  to  have  been  committed,  were  admissible  in  evidence. — ^State 
▼.  Sylvester,  79. 

liike  Offenses — Evidence — ^When  Admissible. 

6.  Evidence  of  the  commission  of  like  offenses  as  the  one  for  which 
defendant  was  on  trial,  was  admissible  for  the  purpose  of  showing  his 
act  to  have  been  a  part  of  a  svstem  or  general  plan  pursued  by  hmi  in 
evading  the  law. — State  ▼.  Sylvester,  79. 

Larceny — ^Possession  of  Stolen  Property — ^Evidence — Sufficiency. 

7.  The  mere  possession  of  stolen  property  is  not  alone  sufficient  to 
convict  the  possessor  of  a  larceny  of  it;  but  where  this  fact  is  supple- 
mented by  others  inconsistent  vdth  the  idea  that  his  possession  is 
honest,  such  as  refusal  to  account  for  it,  or  the  giving  of  a  fictitious 
name,  or  the  like,  a  case  is  made  sufficient  to  go  to  the  jury. — State  v. 
Sparks,  82. 

Burglary — Possession  of  Stolen  Property — Evidence — Effect. 

8.  Proof  of  the  fact  that  defendant,  on  trial  for  burglary,  soon  after 
the  commission  of  the  crime  had  the  stolen  property  in  his  possession, 
together  with  circumstances  showing  guilty  conduct,  is  presumptive  evi- 
dence, not  only  of  the  larceny,  but  i3bo  of  the  burglarious  means  em- 
ployed in  obtaining  the  property.— State  v.  Sparks,  82. 

Same — ^Evidence — Alibi — ^Verdict — Conclusiveness. 

9.  Where  the  state  had  made  a  prima  fade  case  against  defendant 
for  burglary,  the  jury's  verdict  finding  him  guilty  will  not  be  disturbed 
on  appeal,  notwithstanding^  several  of  nis  witnesses  had  given  testimony 
tending  to  show  an  alibx.  It  was  within  the  jury's  province  to  dis- 
believe such  witnesses. — State  v.  Sparks,  82. 

Same — Defendant  Failing  to  Testify — Instructions — Presumptions. 

10.  The  presumption  obtains  that  the  jury  obeyed  the  court's  instruc- 
tion that  they  should  draw  no  adverse  inference  from  the  fact  that 
defendant  did  not  offer  himself  as  a  witness. — State  v.  Sparks,  82. 

Same— Verdict — ^When  not  Contrary  to  Law — Instructions. 

11.  Where  the  question  of  the  ^^t  or  innocence  of  the  defendant  did 
not  rest  alone  upon  his  possession  of  property  charged  to  have  been 
burglariously  taken  by  him,  but  also  upon  facts  and  circumstances 
showing  that  the  larceny  could  not  have  been  committed  without  a 
felonious  entry,  a  verdict  of  guilty  cannot  be  said  to  have  been  con- 
trary to  the  law  as  declared  in  an  instruction  that  the  mere  possession 
of  the  property,  without  other  incriminating  circumstances,  would  not 
alone  warrant  a  conviction. — State  v.  Sparks,  82. 

Infamous  Crime  Against  Nature — Attempt — Punishment. 

12.  Section  8895,  Revised  Codes,  provides  that  one  found  guilty  of 
an  attempt  to  commit  a  felony  shall  be  punishable,  where  no  provision 
ia  made  by  law  for  punishment,  by  imprisonment  in  the  state  prison 
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for  a  tenn  not  to  exceed  one-half  the  longest  term  prescribed  npon  a 
eonTiction  of  the  offense  attempted.  Section  8359  declares  that  one 
guilty  of  the  infamous  crime  against  nature  is  punishable  bj  imprison- 
ment for  a  term  not  less  than  fire  years;  and  under  section  8902  the 
district  court  has  power  to  extend  tne  penalty  to  life  imprisonment  or 
to  any  number  of  years  not  less  than  that  prescribed.  Held,  under 
these  sections,  that  the  court  had  authority  to  fix  the  punishment  of 
one  found  guilty  of  an  attempt  to  commit  the  infamous  crime  against 
nature,  at  fifteen  years,  since  in  its  discretion  it  could  have  sentenced 
defendant,  if  guilty  of  the  infamous  crime  itself,  to  a  term  of  thirty 
years,  and  hence  could  with  propriety  fix  one-half  that  term  upon  con- 
viction for  the  attempt. — State  v.  Stone,  88. 

Costs  of  Prosecution — ^When  not  Recoverable. 

13.  In  the  absence  of  a  statute  permitting  it,  the  imposition  of  costs, 
incident  to  the  prosecution,  as  part  of  tlie  penalty  for  the  commission 
of  crime,  is  error.— State  v.  Stone,  88. 

Improper  Judgment — Modification. 

14.  A  judgment  of  conviction  for  crime,  which  erroneously  included 
payment  by  defendant  of  the  costs  of  prosecution,  is  not  on  that  ac- 
count void  as  a  whole;  but  the  same  may,  under  section  9417,  Revised 
Oodes,  be  modified  by  striking  therefrom  the  provision  as  to  costs,  and, 
as  so  modified,  be  allowed  to  stand. — State  v.  Stone,  88. 

Instructions — Appeal — Review. 

15.  Where  defendant  fails  to  make  objection  to  any  portion  of  the 
charge  or  to  any  action  of  the  trial  court  in  its  settlement  during  trial, 
he  will  not,  on  appeal,  be  heard  to  complain  of  error  therein  or  of  any 
omission  by  the  court  to  submit  any  special  instruction. — State  v. 
Stone,  88. 

Appeal — Review. 

16.  To  make  the  refusal  of  the  trial  court  to  direct  a  verdict  of  ac- 
ouittal  reviewable  on  appeal,  it  was  not  necessary  that  the  ruling  should 
first  have  been  presented  to  that  court  on  a  motion  for  a  new  trial  and 
an  exception  preserved  to  the  order  denying  the  motion. — State  v. 
Radmilovich,  93. 

Gaming — Information — Evidence — Insufficiency. 

17.  Where  an  information  charged  defendant  with  unlawfully  permit- 
ting a  game  of  draw-poker  to  be  played  upon  his  premises,  and  there 
was  no  evidence  whatever  as  to  what,  if  any,  game  was  being  played, 
the  court  should  have  withdrawn  the  case  from  the  jury  and  directed 
a  verdict  of  acquittal. — State  v.  Radmilovich,  93. 

Jury — Disregard  of  Instructions — New  Trial. 

18.  Failure,  on  the  part  of  the  jury,  to  heed  the  court's  instructions, 
is  sufficient  to  warrant  the  granting  of  a  new  trial. — State  v.  Rad- 
milovich, 93. 

Gaming — Information — Sufficiency. 

19.  An  information  charging  defendant  with  permitting  a  game  of 
chance  to  be  played  upon  his  premises,  contrary  to  the  provisions  of 
section  8416,  Revised  Codes,  was  not  defective  because  it  failed  to  set 
forth  the  names  of  the  persons  permitted  to  play.— State  v.  Radmilo- 
vich, 93. 

Same — Admission  of  Evidence — ^Prejudicial  Error. 

20.  It  was  prejudicial  error  to  allow  the  state,  while  attempting  to 

grove  the  ownership  of  the  saloon  in  which  defendant  was  charged  to 
ave  permitted  gambling,  to  show  that  a  homicide  had  taken  place 
therein  at  some  time  prior  to  the  offense  for  which  he  was  on  trial. — 
State  V.  Radmilovich,  93. 
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'F6TgeTj — CroM-examinatioii — Improper  Qaastioiit — Nonprejudicial  Error. 

21.  While  it  nas  error  to  permit  the  coanty  attorney  to  ask  defend- 
ant, charged  with  forgery,  whether  he  had  not  been  in  trouble  of  a 
similar  character  before  at  a  certain  time  and  place,  it  was  rendered 
nonprejudicial  by  his  positive  answer  in  the  negative. — State  y.  Bhys^ 
131. 

Nonprejudicial  Error. 

22.  A  judgment  of  conviction  will  not  be  reversed  for  error  in  the- 
trial  proce^ings,  unless  it  has  prejudiced,  or  tended  to  prejudice, 
defendant  in  respect  to  a  substantial  right.  (Revised  CodeSy  sees* 
M15,  9548.)^State  y.  Bhys,  131. 

Cross-examination — Scope. 

23.  When  accused  goes  upon  the  witness-stand  in  his  own  behalf  and 
denies  the  commission  of  the  crime  with  which  he  stands  charged,  he 
may  properly  be  cross-examined,  not  only  as  to  all  facts  stated  by 
him  on  his  direct  examination,  but  also  as  to  all  others  either  directly 
or  indirectly  connected  with  them. — State  v.  Bhys,  131. 

County  Attorney — Misconduct — What  Constitutes. 

24.  In  order  to  constitute  the  mere  asking  of  questions,  in  a  criminal 
prosecution,  such  misconduct  on  the  part  of  the  prosecuting  attorney 
as  to  require  reversal  of  a  judgment  of  conviction,  they  must  have 
been  so  far  improper  that  it  wo^d  amount  to  an  impeachment  of  his 
legal  learning  to  say  that  he  did  not  know  that  they  were  manifestly 
improper  and  wholly  unjustifiable. — State  y.  Bhys,  131. 

Same — Misconduct — Instructions. 

25.  Where  objections  to  certain  questions,  asked  defendant  and  hiff 
vrife  by  the  county  attorney,  had  been  sustained,  an  instruction  to  the 
jury  requested  by  the  prosecuting  attorney  himself,  not  to  pay  any 
attention  to  what  they  had  heard  with  reference  to  the  questions,  and 
a  further  one  that  in  arriving  at  their  verdict  they^  should  entirely 
disregard  any  statement  of  counsel  as  to  any  fact  proof  of  which  had 
not  been  admitted  or  ordered  stricken,  sufficiently  guarded  the  rights 
of  accused. — State  v.  Bhys,  131. 

Burglary — ^Inf  orma  tion — Sufficiency. 

26.  An  information  setting  forth  that  defendant  "did  willfully,  un- 
lawfully, feloniously,  intentionally  and  burglariously"  enter  a  certain 
building  "with  intent  in  him  *  *  *  to  commit  larceny,"  was  not 
open  to  the  objection  that  it  failed  to  allege  that  the  building  was  one 
which  he  had  no  lawful  right  to  enter.  The  pleading  sufficiently  nega- 
tived the  idea  that  he  had  such  right. — State  v.  Bodgers,  248. 

Same — Information — ^Defects — ^Waiver. 

27.  Defendant's  failure  to  raise,  by  special  demurrer,  the  question 
that  an  information  charged  two  distinct  offenses  constituted  a  waiver 
of  such  objection. — State  v.  Bodgers,  248. 

Same — Escape — Evidence — Admissibility. 

28.  Testimony  that  defendant,  charged  with  burglary,  attempted  to* 
escape  from  the  officers  after  his  arfest,  was  properly  admitted. — 
State  y.  Bodgers,  248. 

Same — Defendant's  Cross-examination — Latitude. 

29.  In  a  criminal  prosecution,  where  defendant  goes  upon  the  witness- 
stand  in  his  own  behalf,  and  denies  the  commission  of  the  offense,  a 
veiy  wide  latitude  is  allowed  in  his  cross-examination. — State  v.. 
Bodgers,  248. 

Same — ^Evidence — Cross-examination — Scope. 

30.  The  cross-examination  of  a  witness  may  extend  not  only  to  all 
matters  stated  in  his  original  examination,  but  to  all  others,  either 
directly  or  indirectly  connected  with  them,  which  tend  to  enlighten 
the  jury  upon  the  question  at  issue. — State  v.  Bodgers,  248. 
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Same — CroflS-ezamination — Nonprejudieial  Error. 

81.  Even  though  the  eourt  permitted  defendant's  witneaaea  to  be  asked 
questions  on  cross-examination  which  might  more  properly  have  been 
omitted,  jet  they  having  been  directed  to  the  movements  of  one  jointly 
informed  against  with  defendant,  who  had  been  granted  a  sejiarate 
trial,  and  the  evidence  thus  elicited  not  having  tended  in  any  wise  to 
discredit  defendant,  he  was  not  injured  thereby,  and  will  not  be  heard 
to  insist  that  its  admission  was  prejudicial  error.— State  t.  Bodgers, 
248. 

Depositions — Manner  of  Taking — Presumptions. 

32.  In  the  absence  of  an  objection  to  the  use  of  a  deposition  in  a 
criminal  prosecution,  it  will  be  presumed  on  appeal  that  it  was  taken 
in  the  manner  prescribed  by  the  statnte.— State  v.  Vanella,  326. 

Defendant — Constitutional  Guaranties— Meeting  Witnesses  Fa6e  to  Face — 
Waiver. 

33.  The  rights  guaranteed  by  the  Constitution  to  one  accused  of  crime 
fall  into  two  classes:  (a)  those  in  which  the  state,  as  well  as  the  ae- 
eused,  is  interested — ^which  cannot  be  waived,  and  (b)  those  which  are 
personal  to  defendant,  and  these  he  may  waive.  Into  the  latter 
category  falls  the  right  to  meet  the  witnesses  against  him  face  to 
face.  Held,  that  where  the  deposition  of  a  witness  was  taken  before 
a  notary  public,  bv  stipulation  of  counsel,  and  used  on  the  trial  with- 
out objection,  defendant  waived  tiie  right  to  be  confronted  by  the 
witness. — State  v.  Vanella,  326. 


8ame—Objeetiona— Waiver. 

34.  Where  defendant  failed  to  object  to  the  use  of  depositions  on 
the  ground  that  the  witness  had  not  been  shown  to  be  dead  or  absent 
from  the  state  at  the  time  of  the  triiU.  he  waived  the  right  to  insist 
that  such  showing  should  have  been  maae.— State  y.  Vanelm,  326. 

flame — Presence  of  Defendant — ^Record. 

35.  The  statute  does  not  declare  or  imply  that  the  offieer  before  whom 
the  deposition  of  a  witness  in  a  criminal  cause  is  taken  shall  keep  a 
record  of  the  proceeding  or  recite  the  fact  that  defendant  or  his 
eounsel  was  present;  therefore  the  record  on  appeal  need  not  show 
affirmatively  that  defendant  was  present  when  the  depositioii  was 
taken.— State  v.  Vanella,  326. 

flame — Constitutional  Quaranties — ^Waiver — ^Burden  of  Proof. 

36.  The  right  of  defendant  to  be  present  at  the  taking  of  a  deposi- 
tion is  not  an  absolute  one  (Const.,  Art.  HI,  sec.  17),  but  a  privi- 
lege which  he  may  waive;  and  the  burden  is  upon  him  to  show  that 
he  was  not  present,  or  was  not  given  an  opportuni^  to  be  present  be- 
fore he  can  complain. — State  v.  Vanellay  326. 

Homicide — Identification — By  Voice — Opinion   Evidence — Cbmpetency. 

37.  A  witness  for  the  state,  who  had  known  defendant  for  two  weeka 
prior  to  the  commission  of  the  homicide  with  which  the  latter  stood 
charged,  was  properly  permitted  to  state  that  he  recognized  defend- 
ant, who,  while  running  through  a  hallway,  had  adcGressed  certain 
remarks  to  witness;  and  the  competency  of  such  testimony  was  not 
affected  by  the  uncertain  term,  "I  think,"  used  by  the  witness  in  ex- 
pressing his  opinion. — State  v.  Vanella,  326. 

flame — ^Nervousness  of  Defendant — Evidence — Competent. 

38.  The  testimony  of  a  witness  that  on  the  morning  of  the  homicide, 
when  defendant  called  at  his  place  of  business,  he  (defendant)  '*was 
very  nervous,"  though  in  the  nature  of  a  conclusion,  revealed  the  im- 
pression made  upon  his  senses  by  the  appearance  of  defendant,  waa 
a  statement  of  fact  within  his  own.  knowledge,  and  therefore  com- 
petent.— State  y.  Vanella,  326. 
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Same — Nerrom  Temperament  of  Defendant — Evidence — ^Incompetencj. 

39.  One  who  had  known  defendant  but  little  over  one  day  prior  to 
the  commission  of  the  homieide  for  which  he  was  on  trial,  was  in- 
competent to  testify  that  accused  was  of  a  nerrous  temperament;  to 
make  testimony  of  this  character  acUnissible,  the  witness  must  have 
known  or  observed  the  party  for  a  sufficient  time  to  enable  him  to 
form  a  conclusion  as  to  his  disposition.^3tate  v.  Yanella,  326. 

Same— Evidence — ^Appeal — Harmless  Error. 

40.  Where  a  witness  for  the  prosecution  had  made  a  statement  in 
reply  to  a  question  asked  on  cross-examination,  counsel  for  accused 
was  in  no  position  to  complain  of  a  ruling  of  the  court  permitting  the 
witness  to  make  substantially  the  same  answer  to  a  question  on  re- 
direct examination. — State  v.  Yanella,  326. 

Same — Exclusion  of  Evidence — ^Prejudice — Presumptions. 

41.  Where  the  purpose  of  a  question  asked  a  state's  witness  on  cross- 
examination  was  not  apparent  and  was  not  explained,  and  the  brief 
of  accused  on  appeal  did  not  indicate  wherein  he  was  prejudiced  by 
the  sustaining  of  an  objection  to  the  question,  the  court  on  appeal 
will  not  assume  that  he  was  prejudiced.-— State  v.  Yanella,  326. 

Same — Information — ^Time  of  Conunission  of  Offense— Instructions. 

^.  In  a  prosecution  for  homicide,  where  all  the  evidence  showed  that, 
if  committed  at  all,  the  offense  was  committed  on  the  day  alleged  in 
the  information,  the  court,  in  charging  the  jury  that  it  was  not  nec- 
essary that  the  homicide  should  have  been  committed  on  the  precise 
date  laid  in  the  pleading,  but  that  if  it  appeared  that  it  had  been  com- 
mitted prior  to  the  filing  of  the  information  it  was  sufficient,  did  not 
err. — State  v.  Yanella,  326. 

Same — Instructions — Assumption  of  Fact — Harmless  Error. 

43.  An  instruction  that  "while  in  the  information  it  is  aUeged  that 
the  crime  was  committed,"  on  a  certain  day,  ''yet  if  you  find  •  *  * 
that  the  crime  was  committed,"  etc.,  cannot  be  said  to  have  been  an 
assumption  of  the  faet  that  tiie  offense  had  been  committed,  because 
of  the  omission  of  the  word  "alleged,"  qualifying  the  word  "crime" 
(italicised  above);  the  latter  word  was  to  be  considered  with  that 
portion  of  the  instruction  immediately  preceding  it,  to  which  it  re- 
ferred, and  the  jury  could  not  have  been  misled  to  defendant's  preju- 
dice.—State  V.  Yanella,  326. 

Same — Manslaughter — ^Instructions — Nonprejudicial  Error. 

44.  One  <£arged  with  murder  in  the  Urst  de^ee  and  convicted  of 
murder  in  the  second  degree  may  not  complain  of  instructions  on 
voluntary  and  involuntary  manslaughter,  even  though  inapplicable  to 
the  facts  in  the  ease.— State  v.  Yanella,  326. 

Same — Evidence — ^Motive— Correct  Instruction. 

45.  The  court  j^roperly  modified  defendant's  requested  instruction, 
which  told  the  jury  tnat  absence  of  motive  to  commit  the  crime 
eharffed  against  accused  should  be  considered  a  circumstance  "in  favor 
of  his  innocence,"  by  substituting  the  words,  "which  you  should  con- 
sider." The  state  is  not  required  to  prove  motive,  but  its  presence  or 
absence  is  to  be  considered  as  an^  other  evidentiary  fact  bearing  upon 
the  ultimate  question  of  the  guilt  or  innocence  of  the  defendant. — 
State  V.  Yanella,  326. 

Same — Evidence — Refusal  to  Strike — ^Nonprejudicial  Error. 

46.  While  the  trial  court  should  have  stricken  those  portions  of  a 
deposition  which  had  been  volunteered  by  the  witness  and  were  not 
at  all  responsive  to  the  questions  propounded,  error  in  this  regard 
was  not  sv^cient  to  justify  a  reversal  where  the  testimony  thus  volun- 
teered was  of  no  consequence  to  the  state  nor  detrimental  to  the  de- 
fendant.   Under  sections  9415,  9546,  Bevised  Codes,  a  judgment  of 
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eoDTietion  maj  not  be  reversed  unless  the  error  prejudiced,  or  tended 
to  the  prejudice  of,  defendant. — State  ▼.  Yanellay  326. 

Gaming — Information — Surplusage — Amendment  After  Plea. 

47.  The  particular  name  of  a  game  of  chance  played  with  cards 
for  monej,  checks,  etc.,  contrary  to  the  provisions  of  section  8416, 
Revised  Codes,  need  not  be  stated  in  the  information;  hence  where 
the  pleader  did  state  the  name  it  was  surplusage,  and  not  a  matter 
of  substance,  and  the  court  did  not  err  in  permitting  the  state  to 
amend,  after  defendant's  plea  had  been  entered,  by  striking  out  such 
designation,  especially  where  defendant  had  not  asked  for  a  con- 
tinuance or  urged  at  the  time  that  his  rights  would  be  prejudiced,, 
or  that  the  proof  he  was  prepared  to  make  would  not  be  equally 
applicable  to  the  amended  charge. — State  v.  Duncan,  531. 

Same — Trial — Remarks  of  CJourt — Review. 

48.  Where  the  record  fails  to  disclose  that  defendant  objected  to 
certain  remarks  of  the  trial  judge,  made  in  the  presence  of  the  juij,. 
or  saved  an  exception,  his  contention  that  he  suffered  prejudice  will 
not  be  reviewed  on  appeal.— ^tate  v.  Duncan,  531. 

Same — Evidence— Insufficiency. 

49.  Evidence  which  furnished  no  more  than  a  well-grounded  suspicion 
that  defendant  had  violated  the  anti-gambling  law,  held,  insufficient 
to  warrant  conviction.  Mere  suspicions  or  probabilities,  however 
strong,  are  not  sufficient  basis  for  the  conviction  of  crime. — State  v. 
Duncan,  531. 

Misdemeanors — Statute  of  Limitations — Construction. 

50.  Held,  that  where  an  information  charging  one  with  a  misdemeanor 
committed  while  in  the  state  was  not  med  until  one  year  and  ten 
months  after  the  date  of  its  commission,  the  cause  of  action  against 
defendant  was  barred  by  section  9028,  Revised  Codes;  held,  further, 
that  an  allegation  in  the  pleading  that  immediately  after  the  offense 
defendant  left  the  state  and  has  ever  since  resided  outside  of  it, 
did  not  bring  the  case  within  the  exception,  stated  in  section  9029,. 
that  ''no  time  during  which  the  defendant  is  not  an  inhabitant  of,  or 
usually  resident  within,  this  state,  is  part  of  the  limitation,"  hut  that 
this  provision  applies  only  to  the  subject  treated  in  the  latter  section, 
to-wit,  to  eases  where  defendant  was  out  of  the  state  at  the  time  be 
did  the  act  complained  of. — State  v.  Clemens,  567. 

Same — Pleading  of  Limitation — Demurrer. 

51.  Under  subdivision  5,  section  9200,  Revised  Codes,  defendant  prop- 
erly demurred  to  the  information  on  the  ground  that  it  appeared 
upon  the  face  thereof  that  the  prosecution  was  barred  by  the  statute 
of  limitations. — State  v.  Clemens,  567. 

Homicide — Exposure — Information — Sufficiency — Election. 

52.  The  only  offense  charged  in  an  information  alleging  that  aceused 
assaulted  deceased,  violently  threw  her  to  the  ground,  and  otherwise 
assaulted  her  until  she  became  unconscious  and  then  permitted  her 
to  lie  exposed  to  inclement  weather,  and  neglected  and  refused  to 
provide  her  with  necessary  clothing  and  protection,  by  reason  of 
which  assault  and  exposure  she  died,  was  murder,  so  that  the  state 
was  not  bound  to  elect  whether  it  would  proceed  on  the  theory  of 
assault,  or  of  exposure,  or  both.  If  any  of  the  charge  was  sur- 
plusage, defendant  was  not  prejudiced  thereby. — State  v.  Kees,  571. 

Same — Causing  Death   by   Exposure — ^Husband   and   Wife — Evidence — ^Ad- 
missibility. 

53.  If  defendant,  after  assaulting  deceased,  left  her  exposed  to  the 
inclemency  of  the  weather  with  malice  aforethought,  and  she  died 
from  such  exposure,  Iv  —3  guilty  of  murder,  whether  she  was  his 
wife  or  not;   therefore  the  admission  in  evidence  of  teatimoaj  that 
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deceased  was  defendant's  wife,  a  fact  not  alleged  in  the  information, 
was  not  prejudicial  error;  but,  if  error,  it  was  cured  bj  an  instruc- 
tion that  the  state  having  failed  to  show  any  violation  of  duty  toward 
deceased,  conviction  could  not  be  had  on  that  ground.— State  v.  Bees, 
671. 

Same— Hearsay  Testimony — Inadmissibility. 

54.  A  witness  testified  that  deceased  told  her  that  accused  had  said 
that  a  neighbor  told  him  that  a  certain  man  was  seen  about  the  house, 
that  accused  said  that  he  was  very  jealous  of  her  anyway,  and  abused 
her  because  she  would  not  admit  that  the  man  was  there;  that  de- 
ceased told  her  that  accused  was  cruel  and  angry  toward  her  when 
he  was  intoxicated,  and  asked  witness  whether  she  would  shelter  her 
on  such  occasions,  and  also  told  witness  that  accused  had  threatened 
to  kill  her  several  times,  that  he  would  beat  her  cruelly,  and  that  she 
was  afraid  he  would  kill  her.  Held,  that  the  testimony  was  hearsay 
and  incompetent. — State  v.  Bees,  571. 

Same — Hearsay  Testimony — Erroneous  Admission — Curative  Instructions — 
When  Ineffective. 

55.  Defendant  was  convicted  of  murder  in  the  second  degree.  The 
only  direct  evidence  showing  malice  consisted  of  the  hearsay  state- 
ments referred  to  in  paragraph  54,  supra,  and  of  testimony  as  to 
threats  made  over  a  year  before  the  killing.  But  for  the  former  state- 
ments, the  jury  might  have  disbelieved  the  latter  and  concluded  that 
the  crime  was  committed  in  the  heat  of  passion  or  while  defendant 
was  so  intoxicated  that  he  was  unable  to  form  a  criminal  intent.  Held, 
that  under  these  circumstances  a  mandatory,  dear  and  explicit  instruc- 
tion to  the  jury  to  disregard  the  hearsay  testimony  did  not  cure  the 
error  in  admitting  it  in  the  first  instance,  but  that  its  effect  upon 
the  minds  of  the  jury  could  not  have  been  other  than  to  arouse  their 
passions  and  prejudices  which  the  instruction  was  unable  to  eradicate. 
State  V.  Bees,  571. 

CBOSS-EXAMINATION. 

See  Evidence,  13,  14,  21-23. 

DEBT. 
Acknowledgment  of, — see  Evidence,  28. 

DEFAULT  JUDGMENTS. 

Setting  Aside — Discretion — Excusable  Neglect. 

1.  Where,  from  the  showing  made  on  a  motion  to  set  aside  a  default 
judgment,  it  appeared  that  after  argument  on  a  motion  to  quash 
service  of  process  the  district  judge  had  suggested  to  defendant's 
counsel  personally  that  tfie  matter  be  submitted  to  his  successor  in 
office,  to  which  counsel  consented;  that  the  judge  also  stated  from 
the  bench  (whether  in  counsel's  presence  or  not  did  not  appear),  that 
the  motion  to  quash  would  be  decided  shortly;  and  that  unknown  to 
counsel  the  motion  had  been  overruled  and  default  entered,  the  court 
did  not  abuse  its  discretion  in  opening  the  default,  especially  in  view 
of  a  rule  of  court  which,  while  not  giving  counsel  an  absolute  right 
to  receive  notice  of  any  action  of  the  court,  might  well  have  led  him 
to  believe  that  he  would  be  notified  of  the  overruling  of  bis  motion. — 
Brown  v.  Weinstein,  202. 

Same — Overruling  of  Demurrer — Notice — When  UnneceFsary. 

2.  Where  the  minutes  of  the  court  showed  that  counsel,  who  asked  the 
vacation  of  a  default  judgment  entered  upon  his  failure  to  answer 
within  a  given  time  after  the  overruling  of  a  demurrer  to  the  com- 
plaint, was  present  when  the  demurrer  was  overruled,  notice  to  him 
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of  the  decision  of  the  eoart  was  not  required.  (Berised  Codes,  see. 
6594.)— Pearce  v.  Butte  Electric  By.  Co.,  321. 

Same — Affidavit  of  Merits — Answer — ^When  Insufficient. 

3.  Assuming  that  an  answer  maj  supply  the  place  of  an  affidavit  of 
merits  in  aid  of  a  motion  to  vacate  a  default  judnient,  such  a  plead- 
ing which  was  in  effect  a  general  denial  and  did  not  set  forth  the 
facts  upon  which  defendant  relied  to  defeat  plaintiff's  claim,  so  as 
to  enable  the  court  to  determine  whether  ha  haa  a  prima  faoia  defense 
upon  the  merits  and  that  the  granting  of  the  relief  would  be  in 
furtherance  of  justice  (Revised  Codes,  sec.  6589),  was  insufficient  to 
warrant  the  granting  of  the  motion. — Pearce  v.  Butte  Electric  By. 
Co.,  321. 

Same — Excusable  Neglect — ^Insufficient  Showing. 

4.  The  court  erred  in  ordering  the  vacation  of  a  default  judgment, 
asked  for  on  the  ground  of  excusable  neglect,  upon  affidavits  showing 
that  defendant's  counsel  had  no  recollection  of  its  demurrer  to  the 
complaint  having  been  submitted  to  the  court  without  argument,  as 
shown  by  the  nunutes,  or  of  a  ruling  thereon,  or  of  the  allowance  of 
a  specified  time  for  answer;  that  the  first  intimation  counsel  had  of 
the  default  was  the  day  after  its  entir,  and  that  in  every  case  in 
which  they  were  interested  counsel  took  certain  precautions  to  pre- 
vent a  default.  The  affidavits  were  insufficient. — ^Pearce  v.  Butte 
Electric  By.  Co.,  821. 

Same — On  Condition — Payment  of  Costs — ^Acceptance — ^Waiver  of  AppeaL 

5.  Where  the  district  court  granted  the  vacation  of  a  default  judg- 
ment and  leave  to  answer,  on  condition  that  defendant  ^ay  to  plaintiff 
the  costs  theretofore  accrued,  the  «latter,  by  accepting  such  costs, 
waived  his  right  to  appeal  from  the  order.— Parr  v.  Webb,  346. 

Same^-Excusable  Neglect — Discretion* 

6.  Held,  that  the  district  court  did  not  abuse  its  discretion  in  setting 
aside  a  default  judgment^  where  counsel  for  plaintiff,  owing  to 
excusable  neglect,  had  failed  to  file  an  amended  complaint  within 
the  time  allowed  after  defendant's  demurrer  to  the  original  pleading 
had  been  sustained. — Voelker  v.  Golden  Curry  Con.  Min.  Co.,  466. 

DELIVBBY. 
Personal  property,  what  may  constitute, — see  Conversion,  2. 


DEMUBBEB. 
See  Pleading  and  Practice,  11,  19,  20,  22. 

DEPOSITIONS. 
See  Criminal  Law,  32-36,  46. 

DEPUTIES. 
See  Sureties. 

DISCBETION. 
Amendments   of   pleadings    during   trial, — see    Probate    Froeeediiigs,   4; 

see,  also,  District  Courts,  2,  3,  4. 

DISMISSAL 

Of  action  by  supreme  court,  when, — see  Supreme  Court,  3. 

Of  appeal  from  judgment,  when, — see  Appeal  and  Error,  19. 

Discretion  in  district  courts, — see  District  Courts,  3,  4. 
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DISTRICT  COITBTS. 

Bisqualifled  judge,  powers  of  substitated  judge, — see  New  Trial. 
Jurisdiction, — see  Jurisdiction. 

Disqualification  of   Judge — Change  of  Yenne — ^Waiver. 

1.  Where  defendant  had  filed  an  affidavit  disqualifying  a  district 
judge,  and  with  it  ■  a  motion  that  the  cause  be  transferred  to  some 
other  district  for  trial  (which  motion,  however,  had  never  been  called 
to  the  attention  of  the  judge  for  official  action),  but  thereafter  per- 
mitted it  to  be  set  for  hearing  in  the  court  in  which  it  was  commenced, 
and  then  consented  to  having  it  reset,  knowing  that  arrangements 
were  being  made  to  call  in  a  judge  from  another  district,  and  upon 
the  arriviu  of  such  jud^e  asked  for  a  postponement  because  of  the 
absence  of  a  witness,  without  referring  to  tiie  motion  to  transfer,  it 
waived  the  right  to  have  the  cause  transferred  and  could  not  thereafter 
assert  that  the  judge  who  tried  it  was  without  jurisdiction. — Bean  v. 
Missoula  Lumber  Co.,  31. 

Striking  Evidence — Discretion. 

2.  Obiter:  The  district  court  maj,  in  its  discretion,  strike  out  incom- 

Setent  evidence  which  had  been  admitted  wthout  objection. — Bean  v. 
[issoula  Lumber  Co.,  81. 

Appeal — Remand  to  District  Court— New  Trial — Dismissal — ^Discretion. 

3.  Where  the  supreme  court  had  reversed  a  judgment  in  favor  of 
plaintiff  because  he  had  failed  to  prove  a  fact  essential  to  recovery, 
and  remanded  the  cause  without  specific  direction  either  to  retry  or 
dismiss  it,  the  district  court  was  vested  with  a  legal  discretion  to 
take  such  action,  not  inconsistent  with  the  order  made,  as  seemed 
wise  and  proper  under  the  circumstances. — State  ex  rel.  La  France 
Copper  Co.  v.  District  Court,  206. 

Bsme—Mandamtu — Discretion. 

4.  Since  mandajMu  will  not  issue  unless  relator  shows  a  clear,  legal 
right  to  have  a  particular  act  or  duty  performed  by  defendant,  and 
the  right  to  exercise  discretion  is  inconsistent  with  absolute  duty^  the 
district  court  may  not  be  coerced  by  writ  of  mandate  to  dismiss  a 

cause  under  the  circumstances  set  forth  in  paragraph  3  above. — 
State  ez  rel.  La  France  Copper  Co.  v.  District  Court,  206. 

DIVORCE. 

Nature  of  Action — ^Public  Policy. 

1.  An  action  for  divorce  is  not  a  mere  controversy  between  private 
parties,  but  one  in  which  the  state  is  interested  as  an  adverse  party,  so 
far  as  to  oppose  the  granting  of  a  decree  unless  a  case  is  made  which 
comes  within  the  rulM  prescribed  by  the  statute. — ^Franklin  v.  Frank- 
Un,  348. 

Conviction    for    Felony — Default    of    Defendant — Statutory    Limitation — 
Denial  of  Belief — ^When  Proper. 

2.  Where  the  complaint  in  an  action  for  divorce,  asked  for  on  the 
ground  that  defendant  had  been  convicted  of  a  ifelony,  showed  that 
two  years  had  elapsed  since  conviction,  and,  in  the  absence  of  any 
excuse  for  the  delay  in  bringing  suit,  the  court,  notwithstanding 
defendant's  default,  properly  denied  the  divorce  sua  sporUe,  under  sec- 
tion 3670,  Revised  Codes,  which  provides  that  when  the  action  is 
not  commenced  within  two  years  after  conviction,  relief  must  be 
denied.— Fianklin  t.  Fianklin,  348. 

DRAINS. 

Establishment — ^Nature  of  Proceedings. 

1.  The  proceedings  under  the  drainage  district  law  (Laws  1905, 
Chap.  lOo,  p.  254),  in  so  far  as  they  relate  to  the  method  of  acquir- 
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ing  rights  of  way  for  ditches,  etc.,  are  essentially  those  of  eminent 
domain. — Billings  Sugar  Co.  et  aL  v.  Fish  et  aL,  256. 
Public  Use — How  Determined. 

2.  While  it  is  for  the  courts  to  determine  whether  the  taking  of 
private  property  for  the  construction  of  drains  under  the  drainage 
district  law  is  for  a  public  use,  the  declaration  of  the  legislature  in 
enacting  the  statute  should  be  given  due  weight  in  such  determina- 
tion.— Billings  Sugar  Co.  et  al.  v.  Fish  et  al.,  256. 

Same — Constitution. 

3.  Held,  that  Chapter  106,  Laws  of  1905,  providing  for  the  constme- 
tion  and  maintenance  of  drains  "whenever  the  same  shall  be  conducive 
to  the  improvement  or  reclamation  of  agricultuial  lands,  public  health, 
convenience  or  welfare,"  is  not  unconstitutional  as  permitting  the  tak- 
ing of  private  property  for  other  than  a  public  use.  (Const.,  Art. 
IIT,  sec.  14.)— Billings  Sugar  Co.  et  aL  v.  Fwh  et  aL,  256. 

Special  Assessments — Notice — Hearing. 

4.  Chapter  106  of  the  Laws  of  1905  (before  amendment  by  Session 
Laws  1909,  Chap.  144,  p.  231),  known  as  the  drainage  district  law, 
was  not  invalid,  in  that  persons  specially  assessed  for  benefits  were 
not  given  an  opportunity  to  be  heard  before  the  assessment  was 
finally  made.  The  Act  provided  that  the  drain  commissioner  should, 
in  his  order  establishing  the  drain,  describe  the  several  tracts  to  be 
assessed  for  benefits,  and  give  ten  days'  notice  of  the  tinole  and  place 
of  letting  the  contract,  when  an  opportunity  was  given  to  those 
interested  to  appear  and  be  heard. — ^BUlings  Sugar  Co.  et  aL  T.  Fish 
et  aL,  256. 

Same — ^Power  of  Legislature. 

5.  In  the  absence  of  constitutional  limitations,  the  legislature  has 
power  to  compel  local  improvements,  which  in  its  judgment  will  pro- 
mote the  health  of  the  whole  people,  or  advance  the  public  good,  and 

grovide  for  local  assessments  to  pay  for  such  works. — Billings  Sugar 
o.  et  al.  V.  Fi^  et  al.,  256. 

Same — "Taxes" — Constitution. 

6.  Though  special  assessments  for  local  improvements  in  the  shape 
of  drains  in  order  to  relieve  marshy  lands  of  surplus  moistiu^  are  laid 
under  the  taxing  power,  their  imposition  does  not  fall  within  the 
restraints  prescribed  by  the  Constitution  (Art.  XII,  sees.  4  and  11), 
relative  to  how,  upon  whom  and  on  what  property  "taxes"  may  be 
levied.     These  sections  refer   solely  to  revenues  which   go   to   defray 

gineral  governmental  expenditures,  as  distinguished  from  special  out- 
ys  to   provide   for   purely  local  improvements. — Billings   Sugar   Co. 
et  al.  V.  Fish  et  al.,  256. 

Commissioner — ^Powers — Constitution. 

7.  Held,  that  Chapter  106,  Laws  of  1905,  providing  for  the  creation 
and  maintenance  of  drainage  districts,  is  not  open  to  the  constitu- 
tional objection  (Art.  V,  sec.  36),  that  it  confers  upon  the  ilraia 
commissioner  the  power  to  levy  taxes. — Billings  Sugar  Co.  et  aL  ▼. 
Fish  et  aL,  256. 

Assessments — Powers  of  Commissioner. 

8.  Under  section  6  of  Article  XVI  of  the  Constitution,  the  legis- 
lature may,  in  addition  to  those  county  officers  provided  for  in  that 
instrument,  make  provision  for  others  as  pubuc  convenience  may 
require.  The  drainage  district  law  (Chapter  106,  Laws  of  1905;. 
authorizes  the  commissioners  of  each  county  desiring  to  avail  itself 
of  the  benefits  of  the  Act,  to  appoint  a  drain  commissioner  with  cer- 
tain powers,  among  which  is  authority  to  to.  assessments  to  be  paid 
by  those  directly  benefited  by  the  construction  of  drains,  the  assess- 
ments to  be  collected  through  the  agency  of  the  regular  county  officers. 
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Held,  tbat  the  eontention  that  the  legislatiye  asBembly  had  no  author- 
ity to  confer  upon  the  commiBsioner  the  powers  specified  in  the  Act 
has  no  merit,  but  that  for  convenience  in  carrying  out  the  object  of 
the  statute  the  legislature  could,  in  addition  to  availing  itself  of  exist- 
ing agencies,  create  new  ones. — Billings  Sugar  Go.  et  al.  t.  Fish  et  al., 
256. 

DUPLICITY. 

In  pleading, — see  Pleading  and  Practice,  19. 

EJECTMENT. 
Complaint — Sufficiency. 

1.  A  complaint  alleging  that  plaintiffs  are,  and  at  all  the  times  in 
the  complaint  stated  have  been,  the  owners  and  entitled  to  the  imme- 
diate possession  of  the  premises  described,  and  that  defendant  wrong- 
fully entered  thereon  and  ousted  the  plaintiffs  therefrom,  and  has 
ever  since  continued  in  the  wrongful  possession  thereof,  states  a  cause 
of  action  in  ejectment. — Baker  v.  Butte  Water  Co.,  583. 

"Writ  of  Possession — ^When  Improper  Kemedy. 

2.  After  a  party,  adjudged  to  be  entitled  to  the  possession  of  real 
property,  has  obtained  possession  under  a  writ  issued  in  execution  of 
the  decree,  he  may  not,  on  being  ousted  by  his  adversary,  again  re- 
sort to  the  writ  of  possession;  his  remedy  lies  in  contempt  proceed- 
ings.— Baker  v.  Butte  Water  Co.,  683. 

Same — Contempt  Proceedings — ^When  Improper  Remedies. 

3.  Neither  contempt  proceedings  nor  a  writ  of  possession  were  proper 
remedies  to  restore  plaintiff  in  an  ejectment  suit,  to  the  possession  of 
premises  adjudged  to  belong  to  him  and  from  which  he  alleged  he  was 
ousted  by  the  successor  in  interest  of  the  defendant  in  the  preceding 
action,  under  the  assertion  of  a  right  not  adjudicated  theretofore; 
since  proceedings  in  contempt  could  not  be  resorted  to  to  determine  a 
claim  not  affected  by  the  previous  decree,  and  the  writ  of  possession 
could  only  restore  him  to  the  rights  adjudged  to  him  by  it. — ^Baker 
T.  Butte  Water  Co.,  583. 

EMINENT  DOMAIN. 

Appeal  to  District  Court — Award  by  Jury — Judgment — Interest. 

1.  From  the  award  made  by  commissioners  in  condemnation  proceed- 
ings, an  appeal  was  taken  to  the  district  court.  The  jury  there  re- 
turned a  verdict  in  favor  of  defendants  for  an  amount  in  excess  of 
the  award  by  the  commissioners.  No  instruction  had  been  given 
them  as  to  the  allowance  of  interest.  The  court  entered  judgment, 
adding  interest  at  eight  per  cent  per  annum  from  the  date  of  the 
order  admitting  plaintiff  company  into  possession  of  the  property. 
Held,  that  the  matter  of  interest  was  one  regulated  by  statute  (Be- 
vised  Codes,  see.  7342),  with  which  the  jury  could  not  properly  have 
anything  to  do,  there  not  having  been  any  disputed  question  of  fact 
relating  to  it,  and  that  therefore  the  court,  in  its  judgment,  correctly 
added  interest. — Helena  Power  Transmission  Co.  v.  Spratt,  254. 

EQUITY. 
Beview  in  equity  cases, — see  Appeal  and  Error,  6,  18. 

ESTOPPEL. 
Cy  Record — Pleading. 

1.  An  estoppel  by  record  must  be  pleaded,  if  there  is  an  opportunity 
to  do  BO. — O'Meara  v.  McDermott,  38. 
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Pleading  and  Proof — ^Varianee. 

2.  Where  an  answer  was  drawn  npon  tbe  theory  that  plaintiff  was 
estopped  bj  a  judgment  in  a  former  action,  the  estoppel  pleaded  conld 
not  be  sopported  bj  evidence  showing  that  he  was  estopped  bj  an 
election  of  remedies. — O'Meara  v.  McDermott,  3& 

Bailroads — Coupon  Tickets— Agency  of  Issuing  Boad. 

3.  Where  defendant  railway  company  had  repeatedly  accepted  eou- 
pon  tickets,  similar  to  the  one  held  by  plaintiff,  and  the  only  objec- 
tion urged  by  its  conductor  to  the  ticket  presented  by  plaintiff  having 
been  that  its  time  limit  had  expired,  it  was  estopped  to  deny  the 
agency  of  the  company  issuing  it. — Brian  v.  Oregon  Short  Line  B.  B. 
Co.,  109. 

EVIDENCE. 

Exclusion — Bill  of  Exceptions — ^Becord. 

1.  The  action  of  the  court  in  excluding  a  letter  offered  in  evidence 
will  not  be  reviewed  unless  the  writing  is  incorporated  in  a  bill  of 
exceptions. — Bean  v.  Missoula  Lumber  Co.,  31. 

Motion  to  Strike— Discretion. 

2.  Obiter:  The  district  court  may,  in  its  discretion,  strike  out  incom- 
petent evidence  which  had  been  admitted  without  objection. — Bean  v. 
Missoula  Lumber  Co.,  81. 

Hearsay — ^Timely  Objection. 

3.  An  affidavit  of  counsel,  made  in  support  of  a  motion  for  a  contin- 
uance (which  was  denied),  averring  the  facts  to  which  an  absent  wit- 
ness would  testify  if  present,  was  incompetent,  as  hearsay,  in  the 
absence  of  an  admission  by  the  adverse  party  that  the  witness  would 
testify  as  alleged;  and  an  objection  to  its  admissibility,  after  it  had 
been  partially  read,  was  timely. — Bean  v.  Missoula  Lumber  Co.,  31. 

Erroneous  Admission — Curing  Error. 

4.  Where  the  only  evidence  offered  in  behalf  ef  defendant  was  an 
affidavit,  which  was  incompetent  as  hearsay,  and  an  objection  to  which 
had  been  erroneously  overruled,  the  court's  action,  in  subsequently 
directing  a  verdict  in  favor  of  plaintiff,  was  equivalent  to  striking  it 
out  and  cured  the  error  theretofore  committed  in  overruling  the  ob- 

i'ection;    hence    defendsmt    suffered  no  prejudice. — Bean  v.  Missoula 
iumber  Co.,  31. 

Promissory  Notes — Pleading  and  Proof — Incompetent  Evidence. 

5.  In  an  action  on  a  promissory  note  claimed  to  have  been  given  in 
compensation  of  services  performed  by  plaintiff  in  the  sale  of  certain 
mining  claims,  the  onfy  defenses  interposed  to  which  were  that  the 
note  had  been  given  on  condition,  which  had  failed,  and  that  plaintiff 
had  never  accepted  it,  evidence  as  to  what  the  latter's  services  were 
reasonably  worth  and  what  defendant  had  received  for  disposing  of 
the  claims  was  incompetent  and  immateriaL — O'Meara  v.  McDermott, 
38. 

Nonresident  Witnesses — ^Transcript  of  Former  Trial — Admissibility. 

6.  Where  plaintiff  was  one  of  two  plaintiffs,  and  defendant  was  one 
of  two  defendants  in  a  former  action,  and  in  a  subsequent  one  the 
subject  matter  in  controversy  was  the  same  as  that  litigated  in  the 
first,  testimony  given  in  the  former  one  by  a  witness  absent  from  the 
state  at  the  time  of  the  second  trial  was  eompetent,  under  section 
7887,  Be  vised  Codes,  precise  nominal  identity  of  all  parties  not  be- 
ing essential. — O'Meara  v.  McDermott,  38, 

Admissibility. 

7.  Testimony  showing  the  physical  conditions  in  and  about  the  build- 
ing where  dofenrlant  conducted  the  telegraph  business  of  his  com- 
pany, both  before  and  after  its  installation  in  the  phice  where   the 
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violation  of  the  anti-poolroom  law  (Chapter  92,  LawB  1909)  oecnrred, 
as  well  as  testimony  eoneeminff  any  and  all  acts  of  the  company  anJ 
the  defendant  in  the  conduct  of  its  bosiness,  was  properly  admitted. — 
State  ▼.  Rose,  66. 

Oonspiiaey — Admissibility. 

8.  The  acts  done  and  words  spoken  by  defendant's  confederates  in 
the  execution  of  a  plan  which  had  for  its  purpose  an  evasion  of  Chap- 
ter 92,  Laws  of  1909,  forbidding  bookmaking  and  poolseUing,  both 
before  and  after  the  date  on  which  the  offense  charged  against  de- 
fendant was  alleged  to  have  been  committed,  were  admissible  in  eyv- 
dence. — State  v.  Sylvester,  79. 

Like  Offenses — Admissibility. 

9.  Evidence  of  the  commission  of  offenses  like  the  one  for  which 
defendant  was  on  trial,  was  admissible  for  the  purpose  of  showing  hia 
act  to  have  been  a  part  of  a  system  or  general  phui  pursued  by  him 
in  evading  the  law.-~State  v.  Sylvester,  79. 

Criminal  Law — Inadmissibility — Prejudicial  Error. 

10.  It  was  prejudicial  error  to  allow  the  state,  while  attempting  U> 
prove  the  ownership  of  the  saloon  in  which  defendant  was  charged  to> 
have  permitted  gambling,  to  show  that  a  homicide  had  taken  place 
therein  at  some  time  prior  to  the  offense  for  which  he  was  on  trial.— 
State  V.  Badmilovich,  93. 

Objections — ^When  Too  Late. 

11.  An  objection,  made  to  a  question  after  the  witness  has  answered,, 
comes  too  late,  unless  the  answer  was  given  before  counsel  had  an 
opportunity  to  object. — State  v.  Bhys,  131. 

Overruling  Objections — ^When  not  Error. 

12.  Where  none  of  a  series  of  questions,  asked  defendant  on  cross- 
examination,  were  answered,  error  cannot  be  predicated  upon  the 
action  of  the  court  in  overruling  objections  to  tnem.— dtate  v.  Bhys, 
131. 

Criminal     Law — Cross-examination — Improper     Questions — ^Nonprejudicial 
Error. 

13.  While  it  was  error  to  permit  the  county  attorney  to  ask  defend- 
ant, charged  with  forgery,  whether  he  had  not  been  in  trouble  of  a 
similar  character  before  at  a  certain  time  and  place,  it  was  rendered 
nonprejudicial  by  his  positive  answer  in  the  negative. — 43tate  v.  Bhys,. 
131. 

Same--Cros8-examination — Scope. 

14.  When  accused  goes  upon  the  witness-stand  in  his  own  behalf  and 
denies  the  commission  of  the  crime  with  which  he  stands  charged,  he 
may  properly  be  cross-examined,  not  only  as  to  all  facts  stated  b^ 
him  on  his  direct  examination,  but  also  as  to  all  others,  either  di- 
rectly or  indirectly  connected  with  them. — State  v.  Bhys,  131. 

Formal  Offer — ^When  Unnecessary. 

15.  Where  a  written  request  by  decedent's  mother,  residing  in  a  for- 
eign country,  for  the  appointment  of  a  certain  person  as  administrator 
of  her  son's  estate,  was  entitled  in  the  court  and  cause  and  addressed 
to  the  judge  of  the  court — thus  virtually  constituting  a  pleading — 
and  an  affidavit  as  to  the  identity  of  the  party  making  the  request 
executed  before  an  officer  authorized  to  administer  oathis  outside  of 
the  United  States,  were  a  part  of  the  record  in  the  case  and  thus 
before  the  court,  it  was  unnecessary  to  formally  offer  them  in  evidence. 
In  re  Keller's  Estate,  137. 

Contracts — Parties  Bound — Parol  Evidence — Inadmissibility. 

16.  Where  there  was  nothing  in  a  contract  signed  by  a  third  party 
which  showed  a  consideration  affecting  him  or   inducing  him  to  be- 
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oome  a  partj  to  it,  or  an  intent  on  Yds  part  to  be  bonnd  aa  saretx 
for  or  joint  promisor  with  one  of  the  parties  effieientlj  bonnd,  parol 
evidence  may  not  be  resorted  to  for  the  purpose  of  furnishing  the  bnsM 
of  an  inference  that  he  was  or  was  not  bound. — The  Henry  O.  Shepard 
Co.  V.  Freeman,  144. 

Hearsay — ^What  Does  not  Constitute. 

17.  Where  a  witness  in  an  action  to  recover  damages  for  the  death  of 
a  workman  in  a  mine,  alleged  to  have  been  caused  by  defendant  com- 
pany's negligence  in  storing  a  large  quantity  of  explosives  in  tho 
workings  had  testified  that  ne  had  seen  five  or  six  boxes  of  powdor 
in  the  magazine  a  few  minutes  before  the  explosion,  and  that  two 
boxes  were  there  all  that  day,  that  he  had  himself  hauled  four  boxes 
there,  but  did  not  know  who  had  taken  them  off  the  car  and  put  them 
in  the  magazine,  his  further  statement  that  "it  must  have  been  the 
loaders;  they  told  me  there  were  four  boxes,"  cannot  be  said  to  have 
rendered  his  testimony  that  he  hauled  four  boxes  to  the  magazine,  in- 
admissible as  hearsay  as  depending  for  its  truth  or  fal<iity  upon  the 
veracity  of  the  loaders,  but  would  seem  to  have  been  given  as  lend- 
ing emphasis  to  his  statement  rather  than  indicating  the  source  of  his 
knowledge. — O'Brien  v.  Corra-Bock  Island  Min.  Co.,  212. 

Criminal  Law — Answers — Form  of — ^Harmless  Error. 

18.  Where  a  witness*  answers,  taken  as  a  whole,  were  explicit  and 
fully  met  the  questions  propounded  to  him  by  defendant's  counsel  on 
cross-examination,  the  court's  action  in  permitting  him  to  answer  in 
his  own  way  rather  than  by  "yes"  and  "no,"  did  not  constitute  re- 
versible error,  prejudice  to  accused  not  being  apparent. — State  v. 
Rodgers,  248. 

Same — Escape — Admissibility. 

19.  Testimony  that  defendant,  charged  with  burglary,  attempted  to 
escape  from  the  officers  after  his  arrest,  was  properly  admitted. — 
State  V.  Rodgers,  248. 

Objection — When  Too  Late. 

20.  After  a  question  had  been  answered,  repeated  and  again  an- 
swered, an  objection  to  it  was  too  late. — State  v.  Rodgers,  248. 

Same — Defendant's  Cross-examination — Latitude. 

21.  In  a  criminal  prosecution,  where  defendant  goes  upon  the  witnees- 
stand  in  his  own  behalf,  and  denies  the  commission  of  the  offense,  a 
very  wide  latitude  is  allowed  in  his  cross-examination. — State  v.  Rod- 
gers, 248. 

Same — Cross-examination — Scope. 

22.  The  cross-examination  of  a  witness  may  extend  not  only  to  all 
matters  stated  in  his  original  examination,  but  to  all  others,  either 
directly  or  indirectly  connected  with  them,  which  tend  to  enlighten 
the  jury  upon  the  question  at  issue. — State  v.  Rodgers,  248. 

Same — Cross-examination — Nonprejudicial  Error. 

23.  Even  though  the  court  permitted  defendant's  witnesses  to  be 
asked  questions  on  cross-examination  which  might  more  properly  have 
been  omitted,  yet  they  having  been  directed  to  the  movements  of  one 
jointly  informed  against  with  defendant,  who  had  been  granted  a 
separate  trial,  and  the  evidence  thus  elicited  not  having  tended 
in  any  wise  to  discredit  defendant,  he  was  not  injured  thereby,  and 
will  not  be  heard  to  insist  that  its  admission  was  prejudicial  error. — 
State  V.  Rodgers,  248. 

Homicide — Identification  by  Voice — Opinion  Evidence — Competency. 

24.  A  witness  for  the  state,  who  had  known  defendant  for  two 
weeks  prior  to  the  commission  of  the  homicide  with  which  the  latter 
stood  charged,  was  properly  permitted  to  state  that  he  recognized 
defendant,  who,  while  running  through  a  hallway,  had  addressed  cer- 
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tain  remarks  to  witness;  and  the  competency  of  such  testimony  was 
not  affected  by  the  uncertain  term,  "I  think/'  used  by  the  witness  in 
expressing  his  opinion. — State  v.  Vanella,  326. 

Same — Nervousness  of  Defendant — Competency. 

25.  The  testimony  of  a  witness  that  on  the  morning  of  the  homicide, 
when  defendant  called  at  his  place  of  business,  he  (defendant)  ''was 
very  nervous/'  though  in  the  nature  of  a  conclusion^  revealed  the  im- 
pression made  upon  his  senses  by  the  appearance  of  defendant,  was 
a  statement  of  fact  within  his  own  knowledge,  and  therefore  compe- 
tent.— State  V.  Vanella,  326. 

Same — Nervous  Temperament  of  Defendant — Incompetency.* 

26.  One  who  had  known  defendant  but  little  over  one  day  prior  to 
the  commission  of  the  homicide  for  which  he  was  on  trial,  was  incom- 
petent to  testify  that  accused  was  of  a  nervous  temperament;  to  make 
testimony  of  this  character  admissible,  the  witness  must  have  known 
or  observed  the  party  for  a  sufficient  time  to  enable  him  to  form  a 
conclusion  as  to  his  disposition. — State  v.  Vanella,  326. 

Same— Appeal — Harmless  Error. 

27.  Where  a  witness  for  the  prosecution  had  made  a  statement  in 
reply  to  a  question  asked  on  cross-examination,  counsel  for  accused 
was  in  no  position  to  complain  of  a  ruling  of  the  court  permitting 
the  witness  to  make  substantially  the  same  answer  to  a  question  on 
redirect  examination.— State  v.  Vanella,  326. 

Debt — Acknowledgment — Letters — Admissibility — Sufficiency. 

28.  Plaintiff  had  made  to  defendant  three  different  loans,  amounting 
in  the  aggregate  to  $183.  In  a  letter  to  the  former,  defendant  prom- 
ised to  repay  $150  (which  amount  exceeded  any  one  item  of  plaintiff's 
claim)  on  a  certain  day,  and  in  a  later  one  asked  for  more  time  in  which 
to  make  payment.  The  three  loans  constituted  all  the  transactions 
between  the  parties,  and  there  was  not  any  dispute  as  to  the  amount 
received  by  defendant  from  plaintiff.  Held,  that  the  letters  were  prop- 
erly admitted  as  referring  to  the  entire  indebtedness,  and  were  a  suffi- 
cient acknowledgment  of  the  debt  to  take  it  out  of  the  statute  of 
limitations. — Galvin  v.  O'Qorman,  391. 

Erroneous  Admission — Curing  Error. 

29.  The  erroneous  admission  of  evidence  is  cured  where  subsequently 
the  same  facts  are  proven  or  admitted  by  the  objecting  party. — ^Band 
V.  Butte  Electric  By.  Co.,  398. 

€k)ntract8 — ^Admissibility. 

30.  A  paper  designated  a  "distribution  list/'  made  for  and  used  by 
defendant  company,  showing  the  persons  to  whom  it  made  sales,  and 
the  amounts  thereof,  was  properly  admitted  as  showing  the  extent  of 
the  breach  of  an  alleged  contract  granting  an  exclusive  right  to  sell 
defendant  company's  matches,  and  as  some  evidence  to  be  considered 
by  the  jury  in  determining  the  damages  recoverable  by  plaintiff,  and 
the  fact  that  it  referred  to  brands  of  matches  not  manufactured  by 
defendant  at  the  time  the  contract  was  made,  was  immaterial  where 
there  was  evidence  that  these  matches  were  virtually  the  same  as  those 
carried  by  plaintiff  but  labeled  differently. — Carlson  t.  Stone-Ordean- 
Wells  Co.,  434. 

Personal  Injuries — Automobiles — Admissibility. 

31.  Evidence  that  plaintiff's  horse  was  unsafe  and  would  become  un- 
manageable at  the  sight  of  an  automobile  was  competent  upon  the 
issue  of  contributory  negligence  on  the  part  of  plaintiff  in  driving  it 
upon  streets  and  highways,  as  well  as  to  aid  the  jury  in  determining 
whether  the  animal  was  the  sole  cause  of  the  injuries  complained  of. — 
Bliss  V.  Wolcott,  49L 
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Same — Earning  Capaeitj. 

32.  While  testimony  as  to  the  tobrietj  and  industrf  of  plaintiif  in 
a  personal  injury  action  was  ineompetent  if  designed  to  refer  to 
his  conduct  at  the  time  of  the  accident,  it  was  proper  as  bearing  upon 
his  earning  eapadtj,  where  the  witness  to  whom  the  (question  was 
propounded,  had  testified  to  the  wages  plaintiff  was  earning  when  he 
was  injured. — Osterholm  v.  Boston  &  Mont.  C.  G.  &  S.  M.  Co.,  508. 

Same. 

33.  After  plaintiff  had  testified  that  he  had  earned  from  $3.50  to 
$4.50  a  day  at  the  mine  in  which  he  was  injured,  and  that  he  had 
followed  contracting,  his  further  statement  that  when  contracting  he 
had  made  "$6  and  always  over  and  sometimes  under,''  was  compe- 
tent as  bearing  upon  his  earning  capacity. — Osterholm  ▼.  Boston  & 
Mont  C.  C.  ft  S.  M.  Co.,  508. 

Criminal  Law — Hearsay  Testimony — Inadmissibility. 

34.  A  witness  testified  that  deceased  told  her  that  accused  had  said 
that  a  neighbor  told  hioi  that  a  certain  man  was  seen  about  the  house,, 
that  accused  said  that  he  was  very  jealous  of  her  anyway,  and  abused 
her  because  she  would  not  admit  that  the  man  was  there;  that  de- 
ceased told  her  that  accused  was  cruel  and  angry  toward  her  when 
he  was  intoxicated,  and  asked  witness  whether  she  would  shelter  her 
on  such  occasions,  and  also  told  witness  that  accused  had  threatened 
to  kill  her  several  times,  that  he  would  beat  her  cruelly,  and  that  she 
was  afraid  he  would  kill  her.  Held,  that  the  testimony  was  hearsay 
and  incompetent. — State  v.  Bees,  571. 

Opinion  Evidence — ^When  Inadmissible. 

35.  The  district  court  erred  in  permitting  a  miner  to  express  his 
opinion  on  the  witness-stand  that  the  rope  with  which  the  timber 
which  struck  plaintiff  was  being  hoisted,  in  the  absence  of  a  ^ain 
attachment,  was  an  unsafe  appliance.  It  was  for  the  jury  to  draw 
the  inference  whether  it  was  or  not,  from  the  facts  given  in  evidence; 
the  general  rule  being  that  where  the  facts  are  such  as  can  be  de- 
tailed and  described,  and  the  jury  are  able  to  understand  and  draw 
a  correct  conclusion  from  them,  the  necessity  for  opinion  evidence  does 
not  exist. — Cummings  v.  Beins  Copper  Co.,  599. 

EXECUTOBS  AND  ADMINISTBATOBa 
See  Probate  Proceedings. 

EXPLOSIVEa 
See  Personal  Injuries,  1-14. 

FELLOW-SEBVANTS. 
See  Personal  Injuries,  4,  6,  11. 

FINDINGS. 
Beview  in  equity  cases, — see  Appeal  and  Error,  6,  18. 

Bequest — When  to  be  Made. 

1.  The  district  court  cannot  be  put  in  error  for  failing  to  make 
special  findings  on  a  request  made  nearly  two  weeks  after  the  cause 
had  been  taken  under  advisement.  In  order  to  render  it  the  impera- 
tive duty  of  the  court  to  make  such  findings,  request  for  same  must 
be  made  at  the  time  the  cause  is  submitted  for  decision.— State  ex  rel. 
Quintin  v.  Edwards,  287. 

When  Unnecessary. 

2.  Where  the  facts  in  a  cause  tried  to  the  court  were  not  disputed,, 
but  the  evidence  introduced  practically  amounted  to  an  agreed  state- 
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ment,    formal   finding   were   unnecessary.— State   ex   reL   Qoiiitiii  t. 
Edwards^  287. 

FORFEITURES. 

See  Mines  and  Mining,  4,  9. 

FRAUDULENT  CONVEYANCES. 
See  ConversioSy  2. 

OAMINO. 
See  Criminal  Law,  16-20,   47-49. 

GUARDIANS  AD  LITEM. 
Minors  maj  sae  throngh,  for  personal  injuries, — see  Personal  Injuries,  20. 


HABEAS  CORPUS. 

Supervisory    Control — Antidpated    Erroneous    Action — Premature    Appli- 
cation. 

1.  While  the  supreme  court  maj,  in  a  proper  case,  review  the  action 
of  a  district  judge  in  erroneously  discharging  a  defendant  in  a  hdbeaa 
corpus  proceeding,  it  will  not  order  the  writ  of  supervisory  control 
to  run  in  anticipation  of  erroneous  action  on  his  pare.  The  pre- 
sumption is  that  he  will  proceed  correctly  both  in  regard  to  questions 
of  procedure  and  practice  and  in  his  final  decision. — State  ex  zaL 
Hepner  t.  District  Court,  17. 

HOMICIDE. 
See  Criminal  Law,  32-46. 

HUSBAND  AND  WIFE. 
Admissibility  of  evidence  of  relation,— «ee  Criminal  Law,  54. 


IDBNTIFICATION. 
By  voice, — see  Evidence,  24. 


INDEBTEDNESS. 
See  Cities  and  Towns,  11. 

INFAMOUS   CRIME   AGAINST   NATURE. 
Attempt,  punishment, — see  Criminal  Law,  12. 


INFANTS. 

Negligence  of  parent  not  imputable  to, — see  Personal  Injuries,  81. 
Right  to  sue, — see  Personal  Injuries,  20. 


INFORMATION. 

Burglary,  suiBciency, — see  Criminal  Law,  26. 
Gaming,  sufficiency, — see  Criminal  Law,  19. 
Homicide,  sufficiency,— see  Criminal  Law,  52. 

INSTRUCTIONS. 

Criminal  Law — Defendant  Failing  to  Testify — ^Presumptions. 

1.  The  presumption  obtains  that  the  jury  obeyed  the  court's  instm^ 
tion  that  they  should  draw  no  adverse  inference  from  the  fact  that 
defendant  did  not  offer  hitMAif  as  a  witness. — State  v.  Sparks,  82. 
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Same — Verdict — When  not  Contrary  to  Law. 

2.  Where  the  question  of  the  fi^ilt  or  innocenee  of  the  defendant  di<f 
not  rest  alone  upon  his  possession  of  property  charged  to  have  been 
burglariously  taken  by  him,  but  also  upon  facts  and  circumstances 
showing  that  the  larceny  could  not  have  been  committed  without  a 
felonious  entry,  a  verdict  of  guilty  cannot  be  said  to  have  been  con- 
trary to  the  law  as  deehired  in  an  instruction  that  the  mere  possessioiL 
of  the  property,  without  other  incriminating  circumstances,  would  not 
alone  warrant  a  conviction. — State  v.  Sparks,  82. 

Settlement — Failure  to  Object — Effect. 

3.  Where  defendant  fails  to  make  objection  to  any  portion  of  the 
charge  or  to  any  action  of  the  trial  court  in  its  settlement  daring 
trial,  he  will  not,  on  appeal,  be  heard  to  complain  of  error  therein  or 
of  any  omission  by  the  court  to  submit  any  special  instruction.— State- 
V.  Stone,  88. 

Jury — Disregard  of  Instructions — New  Trial. 

4.  Failure,  on  the  part  of  the  jury,  to  heed  the  court's  instructions,  ia 
sufAcient  to  warrant  the  granting  of  a  new  trial. — State  v.  Badmilo- 
vich,  93. 

Criminal  Law — County  Attorney — ^Misconduct. 

5.  Where  objections  to  certain  questions,  asked  defendant  and  his- 
wife  by  the  county  attorney,  had  been  sustained,  an  instruction  to  the 
jury  requested  by  the  prosecuting  attorney  hin^self,  not  to  pay  any 
attention  to  what  they  had  heard  with  reference  to  the  questions,  and 
a  further  one  that  in  arriving  at  their  verdict  they  should  entirely 
disregard  any  statement  of  counsel  as  to  any  fact  proof  of  which  had 
not  been  admitted  or  ordered  stricken,  sufficiently  guarded  the  righta 
of  accused. — State  v.  Rhys,  131. 

Personal   Injuries — Assumption  and  Appreciation  of  Bisk — Improper  In- 
struction. 

6.  An  instruction  on  the  assumption  of  risk,  which  ignored  the  ele- 
ment of  appreciation  of  the  risk  by  decedent^  a  laborer  unaccustomed 
to  handling  explosives  and  whose  duties  did  not  call  him  near  a 
magazine  in  a  mine,  the  powder  stored  in  which  exploded  and  killed 
him  while  working  some  forty  feet  away,  was  properly  refused. — 
O'Brien  v.  Corra-Rock  Island  Min.  Co.,  212. 

Homicide — Information — Time  of  Commission  of  Offense. 

7.  In  a  prosecution  for  homicide,  where  all  the  evidence  showed  that^ 
if  committed  at  all,  the  offense  was  committed  on  the  day  aUeged  in 
the  information,  the  court,  in  charging  the  jury  that  it  was  not  neces- 
sary that  the  homicide  should  have  been  committed  on  the  precise  date 
laid  in  the  pleading,  but  that  if  it  appeared  that  it  had  been  com- 
mitted prior  to  the  filing  of  the  information  it  was  sufficient,  did  not 
err.— State  v.  Vanella,  326. 

Same — Modification — Objections — Exceptions — Review. 

8.  The  record  not  showing  that  defendant  objected  and  saved  an 
exception  to  the  modification  of  an  instruction  offered  by  him,  so  as 
to  make  the  action  of  the  court  reviewable  under  subdivision  4,  sec- 
tion 9271,  Revised  Codes,  he  will  not  be  heard  on  appeal  to  complain 
of  the  alleged  error. — State  v.  Vanella,  326. 

Same — Repetition. 

9.  Refusal  of  an  instruction,  the  subject  matter  of  which  was  fully 
covered  by  other  portions  of  the  charge,  was  not  error. — State  v. 
Vanella,  326. 

Same — Assumption  of  Fact — Harmless  Error. 

10.  An  instruction  that  "while  in  the  information  it  is  alleged  that 
the  crime  was  committed,"  on  a  certain  day,  "yet  if  you  find    •     •     » 
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that  the  crime  was  committed/'  etc.,  eannot  be  said  to  have  been  an  as- 
sumption of  the  fact  that  the  offense  had  been  committed,  because  of 
the  omission  of  the  word  "alleged/'  qualifying  the  word  "crime" 
(italicized  aboye) ;  the  latter  word  was  to  be  considered  with  that 
portion  of  the  instruction  immediately  preceding  it,  to  which  it  re- 
ferred, and  the  jury  could  not  have  been  misled  to  defendant's  preju- 
dice.— State  V.  Vanella,  326. 

Same — Manslaughter — Nonprejudicial  Error. 

11.  One  charged  with  murder  in  the  first  degree  and  convicted  of 
murder  in  the  second  degree  may  not  complain  of  instructions  on 
voluntary  and  involuntary  manslaughter,  even  though  inapplicable  to 
the  facts  in  the  case. — State  v.  Yanella,  326. 

Same — Evidence — Motive — Correct  Instruction. 

12.  The  court  properly  modified  defendant's  requested  instruction^ 
which  told  the  jury  that  absence  of  motive  to  commit  the  crime 
charged  against  accused  should  be  considered  a  circumstance  "in  favor 
of  his  innocence/'  by  substituting  the  words,  "which  you  should  con- 
sider." The  state  is  not  required  to  prove  motive,  but  its  presence  or 
absence  is  to  be  considered  as  an^  other  evidentiary  fact  bearing  upon 
the  ultimate  question  of  the  guilt  or  innocence  of  the  defendant. — 
State  V.  Vanella,  326. 

Failure  to  Define  Terms — ^When  not  Reversible  Error. 

13.  Failure  of  the  court  to  define,  in  its  instructions,  the  terms  "pre- 
ponderance of  the  evidence,"  and  "the  direct  and  proximate  result"  of 
the  injury  complained  of,  does  not,  in  the  absence  of  a  request  by 
counsel  with  tender  of  an  instruction  embodying  such  definitions,  con- 
stitute reversible  error. — Band  v.  Butte  Electric  Ry.  Co.,  398. 

Statement  of  Issues — Must  be  Complete. 

14.  Where  the  trial  court  in  its  instructions  undertakes  to  state  to  the 
jury  the  issues  made  by  the  pleadings,  its  statement  of  them  should 
be  definite  and  complete;  hence  the  giving  of  a  paragraph  reciting  sub- 
stantially the  allegations  of  the  complaint  and  continuing  that  "the 
defendants  deny  certain  of  these  allegations,'^  etc.,  was  error;  heldj, 
however,  that  in  view  of  subsequent  portions  of  the  charge,  the  error 
was  rendered  harmless. — Rand  v.  Butte  Electric  Ry.  Co.,  398. 

Inconsistent  Theories  of  Case. 

15.  An  instruction  defining  the  term  "passengers"  and  outlining  the 
duty  of  the  carrier  and  its  servants  toward  them,  and  one  stating  the 
measure  of  damages  for  the  breach  of  an  obligation  not  arising  from 
contract,  where  not  objectionable  as  submitting  the  case  upon  two  in- 
consistent theories — one  based  upon  the  idea  that  the  action  was  one 
for  breach  of  the  contract  of  carriage,  and  the  other  an  action  for 
damages  as  for  a  tort. — Rand  v.  Butte  Electric  Ry.  Co.,  398. 

Law  of  the  Case. 

16.  After  the  court  has  given  its  instructions  to  the  jury,  they  con- 
stitute the  law  of  the  case,  whether  right  or  wrong,  and  are  binding 
upon  the  court  and  jury  until  changed  or  modified. — Bliss  v.  Wolcott, 
491. 

Criminal    Law — Hearsay    Testimony — Erroneous    Admission — Curative    In- 
structions— When  Ineffective. 

17.  Defendant  was  convicted  of  murder  in  the  second  degree.  The 
only  direct  evidence  showing  malice  consisted  of  the  hearsay  state- 
ments, and  of  testimony  as  to  threats  made  over  a  year  before  the 
killing.  But  for  the  former  statements,  the  jury  might  have  disbe- 
lieved the  latter  and  concluded  that  the  crime  was  committed  in  the 
heat  of  passion  or  while  defendant  was  so  intoxicated  that  he  was 
unable  to  form  a  criminal  intent.  Held,  that  under  these  circum- 
stances a   mandatory,   clear   and   explicit   instruction   to   the   jury   to 
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disregard  the  hearsay  testimony,  did  not  eure  the  error  in  admitting 
it  in  the  first  instanee,  but  that  its  effeet  npon  the  minde  of  the  jury 
could  not  have  been  other  than  to  arouse  their  passions  and  prejudices 
which  the  instruction  was  unable  to  eradicate—State  ▼.  Bees,  571. 

INTEREST. 
On  judgment  in  condemnation  proceedings, — see  Eminent  Domain. 

JUDGMENTS. 

By  default, — see  Default  Judgments. 

Action  Against  Several  Defendants — Judgment  Against  One. 

1.  Though  plaintiff  had  in  his  complaint  alleged  a  common  liability 
of  all  or  defendants  joined  in  the  action,  whereas  the  evidence  dis- 
closed a  contract  with  only  one  of  them,  he  was  nevertheless,  under 
sections  6711  and  6712,  Revised  Codes,  entitled  to  judgment  against 
him  who  was  shown  to  be  liable. — ^Logan  v.  Billings  &  Northern  B. 
Co.,  467. 

JURISDICTION. 
Extent 

1.  The  jurisdiction  of  the  courts  of  a  state  is  coextensive  with  its 
sovereignty,  which  is  limited  only  by  the  territory  of  the  state,  and 
attaches  to  all  property  and  persons  within  the  limits  thereof.— State 
ex  rel.  Mackey  v.  District  Court,  359. 

District  Courts — ^Nonresidents — Prohibition. 

2.  All  the  parties  to  an  action  on  a  promissory  note,  executed  and 
payable  in  a  sister  state,  were  nonresi<&nts  of  Montana.  Money  be- 
longing to  one  of  defendants,  in  the  hands  of  a  third  party  in  this 
state,  having  been  attached,  and  a  motion  to  release  same  from  levy 
as  well  as  one  to  dismiss  the  action  having  been  denied,  such  de- 
fendant made  application  for  writ  of  prohibition,  on  the  ground 
that  the  district  court  had  not  jurisdiction  to  try  the  cause.  Held^ 
that  that  court  was  clothed  with  jurisdieion  over  the  subject  matter 
of  the  action,  notwithstanding  both  plaintiff  and  defendants  were 
residents  of,  and  the  note  was  payable  in,  another  state;  and  that, 
having  acquired  jurisdiction  over  the  persons  of  defendants  by  tbor 
Toluntary  general  appearance,  as  set  forth  in  paragraph  1  above,  it 
had  power  to  proceed  and  try  the  cause. — State  ex  iSL  Mackey  v.  Dis- 
trict Court,  859. 

LACHES. 
See  Mandamus,  2,  8. 

LARCENY. 
See  Criminal  Law,  7. 

LEGISLATURE. 
Power  to  levy  taxes  for  state  purposes, — see  Constitution,  1,  3. 

Special  Assessments — Power  of  Legislature. 

1.  In  the  absence  of  constitutional  limitations,  the  legislature  has 
power  to  compel  local  improvements,  which  in  its  judgment  will  pro- 
mote the  health  of  the  whole  people,  or  advance  the  public  good,  and 
provide  for  local  assessments  to  pay  for  such  works. — ^BiUi^s  Sugar 
Co.  et  al.  T.  Fish  et  al.,  256. 

LIENS. 
See  Logs  and  Logging;  Waiver,  9. 
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LOGS  AND  LOGGING. 

Liens — Statutes — Strict  Construction. 

1.  Section  5819,  Revised  Codes,  giving  liens  to  persons  performing 
labor  in  logging  operations,  creates  a  right  where  none  existed  before; 
hence  the  requirements  as  to  the  steps  necessary  to  secure  them  must 
be  strictly  pursued. — Lane  v.  Lane  Potter  Lumber  Co.,  541. 

i3ame — Employment — Evidence — Insufficiency. 

2.  Plaintiff  proceeded  under  section  5819,  Revised  Codes  (prior  to 
amendment  by  Laws  of  1909,  p.  66),  to  secure  a  lien  on  logs  in  the 
cutting  of  which  he  had  performed  labor.  The  section  provides  that 
the  lien  claimant  must  have  been  employed  "by  the  owner  or  his  agent." 
The  evidence  showed  that  plaintiff  had  been  hired,  not  by  the  defend- 
ant company  or  its  agent,  but  by  an  independent  contractor.  Held, 
that  the  evidence  failed  to  establish  a  lien  as  against  the  defendant 
company,  the  owner  of  the  logs. — ^Lane  v.  Lane  Potter  Lumber  Co.,  541. 

MANDAMUS. 

See,  also.  District  Courts,  4. 
"When  Writ  will  Issue. 

1.  The  writ  of  mandate  does  not  lie  unless  it  appears  that  relator 
has  a  clear,  legal  right  in  himself  to  have  a  particular  act  or  duty 
performed  by  respondent. — State  ez  rel.  Quintin  v.  Edwards,  287. 

Laches — ^When  Writ  may  Issue. 

2.  While  the  writ  of  mandate  may  be  denied  where  there  has  been  a 
long  delay  in  making  the  application,  in  the  absence  of  any  excuse 
or  explanation,  the  propriety  of  issuing  it  in  any  particular  case  must 
be  determined  upon  the  facts  of  that  case;  and  ii  the  delay  has  not 
resulted  in  prejudice  to  the  rights  of  the  adverse  party,  and  the  re- 
lief sought  does  not  depend  upon  doubtful  and  disputed  questions  of 
fact,  the  writ  may  go. — State  ex  rel.  Bailey  v.  Edwards,  313. 

Snme, 

3.  Relator,  and  certain  other  members  of  the  defendant  city's  police 
force,  after  appointment  under  the  provisions  of  the  Police  Commission 
Bill  (Laws  1907,  Chap.  136),  were  removed  from  office  contrary  to 
the  provisions  of  said  Act.  One  of  the  latter  instituted  mandamus 
proceedings  to  compel  his  reinstatement,  relator  and  the  other  ousted 
members  agreeing  to  assist  him  in  the  payment  of  the  necessary  ex- 
penses incident  to  the  prosecution  of  the  action,  upon  the  assumption 
that  its  determination  would  adjudicate  the  rights  of  alL  When  it 
became  apparent  that  this  result  would  not  follow,  the  relator,  about 
ten  montltt  after  his  removal,  commenced  separate  proceedings  in 
mandamtts.  Held,  under  the  rule  stated  in  paragraph  2  above,  that 
the  delay  in  instituting  the  proceedings  could  not  prejudice  the  rights 
•of  defendant  and  that  the  district  court  properly  assumed  jurisdic- 
.tion.— State  ez  reL  Bailey  v.  Edwards,  313. 

MASTER  AND  SERVANT. 
See  Personal  Injuries,  1-14,   25-39. 

MECHANICS'  LIENS. 

See  Logs  and  Logging. 
Mfont.,  Vol.  40—42 


658  MiNBs  AND  Mining. 

MINES  AND  MINING. 

See,  also,  Pervoiial  Injuries,  7-14^  27-39. 

Lode    Claiins — Metes    and    Bounds — ^Deelaxatory    Statement — ^Evidenee^* 
Admissibility. 

1.  While  section  1477,  Fifth  Div.,  Compiled  Statutes  1887,->the  stat- 
ute in  force  at  the  time  the  location  in  controversy  was  made,— did 
not  require  the  declaratory  statement  to  contain  a  description  of  the 
metes  and  bounds  of  the  cJaim,  yet  where  it  did  contain  such  a  descrip- 
tion, and,  the  monuments  having  entirely  disappeared,  there  were  not 
any  evidences  from  which  it  was  possible  to  determine  the  boundaries 
of  the  claim,  located  about  seventeen  years  before  the  controversy 
arose,  the  trial  court  did  not  err  in  hol<ung  that  the  descriptive  calls 
of  c^stances  in  the  sworn  statement  were  controlling,  rather  than  the 
oral  testimony  of  the  locator  as  to  his  recollection  of  them. — Tiggemaa 
V.  Mrzlak,  19. 

Discovery — Sufficiency. 

2.  A  discovery  shaft,  throup;h  the  center  of  which  one  of  the  end  lines 
of  the  claim  ran,  was  sufficient  to  support  the  location;  and  the  fact 
that  an  adjoining  claim  was  thereafter  so  laid  out  as  to  overlap  the 
former  and  include  the  shaft,  could  not  impair  the  prior  location, 
but  operated  only  to  avoid  the  subsequent  location  to  the  extent  of  the 
conflict. — Tiggeman  v.  Mrzlak,  19. 

Same — ^When  Void. 

3.  A  lode  location,  the  discovery  upon  which  was  made  within  th» 
boundaries  of  an  adjoining  prior  location^  was  void. — Tiggeman  v. 
MrzUk,  19. 

Forfeiture — Burden  of  Proof. 

4.  The  burden  of  proving,  by  dear  and  convincing  evidence^  the  for- 
feiture of  a  quartz  lode  mining  claim  for  nonperformance  of  the  an- 
nual representation  work,  rests  upon  him  who  alleges  it. — ^Tiggeman  v. 
Mrzlak,  19. 

Discovery — ^When  Void. 

5.  Where  a  location  was  based  upon  a  discovery  within  the  confines 
of  one  of  an  alleged  contiguous  group  of  three  claims,  and  therefore 
invalid,  the  question  whether  work  done  upon  one  of  the  gproup  repre> 
sented  all  of  them  was  of  no  concern  to  the  locator  of  the  invalid 
claim. — Tiggeman  v.  Mrzlak,  19. 

Declaratory  Statement — Description  of  Claim — Sufficiency. 

6.  A  description  of  a  lode  mining  claim,  in  the  declaratory  statement,, 
with  reference  to  natural  objects  or  permanent  monuments,  which,  when 
reasonably  construed,  in  view  of  the  surrounding  circumstances,  im- 
parts notice  to  subsequent  locators  that  the  particular  portion  of 
grouod  has  been  located,  is  sufficient  for  the  purpose  of  identification^ 
Tiggeman  v.  Mrzlak,  19. 

Same. 

7.  A  declaratory  statement  referred,  among  other  things,  to  a  race- 
track, a  little  over  a  mile  from  the  location,  as  a  means  of  identifica- 
tion. The  track  at  that  time  (about  seventeen  years  before  trial  of 
an  adverse  suit)  was  an  inclosed  and  substantial  structure,  and  its 
location  was  then  as  well  as  after  its  removal  and  when  the  trial  wa:^ 
had,  well  known.  Held,  that  the  trial  eourt  did  not  err  in  its  decision 
that  the  reference  was  sufficient. — Tiggeman  v.  Mrzlak,  19. 

Incomplete  Relocatioo — Resumption  of  Work — Effect. 

8.  The  location  of  a  quartz  lode  mining  claim  consists  of  a  number 
of  iodependent  acts,  all  of  which  must  be  performed  before  a  legal 
location  can  be  said  to  exist,  aud  the  last  act  that  may  be  done  doea 
not  relate  back;   hence,  where  defendant  iiL  an  adverse  suit  had  re- 
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fumed  work  in  good  faith  (U.  8.  Bev.  Stats.,  see.  2324),  upon  the 
elaim  in  eontroTeny,  i)efore  plaintiffs  by  their  second  amended  dec- 
laratory statement  (the  original  and  first  amended  statements  having 
been  insufficient)  completed  a  legal  location,  the  finding  of  the  court 
that  defendant  had  forfeited  his  claim  by  nonperformance  of  the  an- 
nual representation  work  was  erroneous. — Thornton  v.  Kaufman,  282. 

Forfeitures — How  Viewed  by  Law. 

9.  The  law  does  not  favor  forfeitures,  therefore  every  reasonable 
doubt  win  be  resolved  in  favor  of  the  validity  of  a  mining  claim  as 
against  the  assertion  of  a  forfeiture. — Thornton  v.  Kaufman,  282. 

Bepresentation  Work — Nonperformance — Who  may  not  Complain. 

10.  Only  the  government  or  a  subsequent  locator  of  a  mining  claim 
can  complain  of  a  failure  on  the  part  of  a  prior  claimant  to  do  the 
annual  representation  work,  and  the  latter  only  in  the  event  he  him- 
self has  taken  all  the  requisite  steps  to  complete  a  valid  location; 
hence  where  defendant  in  an  adverse  suit  had  in  good  faith  resumed 
wori,  before  plaintiffs  had  completed  a  legal  location,  his  previous 
delinquency,  in  omitting  to  do  the  annual  work  for  any  one  year,  was 
of  no  concern  to  them. — Thornton  v.  Kaufman,  282. 

Safety-cage  Statute — Construction. 

11.  Section  8536,  Bevised  Codes,  requires  that  the  doors  on  cages  used 
in  mining  shafts  more  than  300  feet  in  depth,  when  not  engaged  in 
the  operation  of  "sinking,"  must  be  closed  when  lowering  or  hoisting 
the  men."  Held,\mdeT  the  rule  of  statutory  construction,  that  the  plural 
includes  the  singular,  that  the  word  "men"  applies  to  the  hoisting  or 
lowering  of  one  man,  as  well  as  to  the  men  in  a  body  when  going  on 
or  off  shift— Osterholm  v.  Boston  &  Mont.  C.  C.  &  S.  Min.  Co.,  508. 

Same. 

12.  The  term  "sinking"  through  a  vertical  shaft,  in  mining,  means 
excavating  downward  without  substantial  deviation  from  a  straight 
line,  extending  from  the  point  of  beginning  toward  the  center  of  the 
earth;  hence  the  provision  of  section  8536,  Bevised  Codes,  that  when 
the  cages  are  used  for  sinking  only  they  need  not  be  provided  with 
doors,  nas  no  application  to  the  cutting  of  stations,  even  though  the 
latter  operation  be  a  necessary  part  of  the  process  of  sinking. — Oster- 
holm  ▼.  Boston  &  Mont  C.  C.  t  S.  Min.  Co.,  508. 

MINOBS. 

Bight  to  sue, — see  Personal  Injuries,  20. 

Negligence  of  parent  not  imputable, — see  Personal  Injuries,  21. 

MISJOINDEB  OF  PABTIES. 
See  Parties. 

MOBTGAGES. 

Bedemption^— Nature  of  Action. 

1.  An  action,  the  complaint  in  which  alleged  that  plaintiff  had  ex- 
ecuted a  mortgage  upon  his  real  property  to  secure  a  loan;  that  de- 
fendant mortgagee  had  advanced  only  a  small  portion  of  said  loan 
but  fraudulently  claimed  the  whole  amount  to  be  due;  that  plaintiff 
was  ready  and  willing  to  pay  the  sum  actually  advanced,  with  inter- 
est; and  that  the  mortgage  constituted  a  cloud  upon  his  title;  and 
then  prayed  that  defendant  be  required  to  accept  the  amount  actually 
due  in  full  payment  of  the  mortgage;  that  plaintiff's  title  be  quieted, 
etc.,  was  to  redeem  from  the  mortgage,  and  hence  one  in  penonam,^* 
State  ex  xel.  SehaU  y.  District  Court,  173. 
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Same— Change  of  Venue — ^WaiTer — Jurisdiction. 

2.  Held,  on  application  for  writ  of  prohibition,  that  while  an  action 
to  redeem  from  a  mortgage  on  real  property  should  hare  been  brought 
in  the  county  in  which  the  mortgagee  resided  (Benaed  €k>de8,  sec 
6504),  yet  where  it  was  instituted  in  the  county  in  which  the  mort- 
gagor had  his  residence,  but  defendant  failed  to  ask  for  a  change 
of  venue  to  hie  home  county,  as  he  could  have  done  under  section 
6505,  the  court  in  which  the  suit  was  commenced  had  jurisdiction  to 
try  it. — State  ex  reL  Schati  v.  District  Court,  173. 

NEGLIGENCE. 
See  Personal  Injuries. 

NEGOTIABLE  INSTRUMENTS. 

Promissory  Notes — Pleading  and  Proof — Incompetent  Evidence. 

1.  In  an  action  on  a  promissory  note  claimed  to  have  been  given  in 
compensation  of  services  performed  by  plaintiff  in  the  sale  of  certain 
mining  claims,  the  only  defenses  interposed  to  which  were  that  the  note 
had  fc^n  given  on  condition,  which  had  failed,  and  that  plaintiff  had 
never  accepted  it,  evidence  as  to  what  the  latter's  services  were  reason- 
ably worth  and  what  defendant  had  received  for  disposing  of  the 
claims  was  incompetent  and  immaterial.— O'Meara  v.  McDermott,  38. 

NEW  TBLAU 

District    Judges — Disqualification — New    Trial    Order — Power    of    Substi- 
tuted Judge. 

1.  Where  a  district  judge,  after  trying  a  cause,  deemed  himself  dis- 
qualified from  acting  upon  a  motion  for  a  new  trial,  and  called  upon 
a  judge  of  another  district  to  sit  in  his  place  for  that  purpose,  the 
latter  had  the  same  power  in  the  premises  as  the  judge  who  called 
him.--HiU  v.  Nelson  Coal  Co.,  1. 

Jury — Disregarding  Instructions. 

la.  Failure,  on  the  part  of  the  jury,  to  heed  the  court's  instructions 
is  sufficient  to  warrant  the  granting  of  a  new  triaL— State  ▼•  Badmilo- 
vich,  93. 

Premature  Notice — Waiver. 

2.  Held,  that  where  a  notice  of  intention  to  move  for  a  new  trial 
was  served  and  filed  before  entry  of  judgment,  the  opposing  party 
waived  the  point  that  the  notice  was  premature,  by  stipulating  with 
movant  that  the  latter  might  have  additional  time  in  which  to  file  his 
bill  of  exceptions  in  support  of  his  motion,  by  thereafter  accepting 
service  thereof  without  objection,  and  by  raising  no  objection  at  the 
argument,  other  than  that  there  had  been  delay  in  calling  it  up. — 
Kenyon-Noble  Lumber  Co.  t.  School  District,  123. 

Supreme  Court — Statutory  Provisions. 

3.  The  provision  oi  section  6253,  Revised  Codes,  that  the  supreme 
court,  in  granting  a  new  trial,  must  in  its  decision  "pass  upon  and 
determine  all  the  questions  of  law  involved  in  the  case,  presented  upon 
such  appeal,  and  necessary  to  the  final  determination  of  the  case,"  is 
not  binding  upon  that  court. — State  ex  rel.  La  France  Copper  Go.  v. 
District  Court,  206. 

Notice  of  Intention — Waiver. 

4.  Where  the  record  on  appeal  disclosed  that  "the  motion  for  new 
trial  was  duly  presented  to  the  court  upon  the  said  notice*'  of  in- 
tention; that  the  respondent  accepted  service  of  the  proposed  state- 
ment of  the  case  for  use  on  appeal,  without  objection;  that  the 
statement  was  settled  and  signed  by  the  trial  judge  as  correct,  and 
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where  the  brief  of  respondent  did  not  refer  to  the  failure  of  appel- 
lant to  eerre  his  notiee  of  intention  to  move  for  a  new  trial,  and 
such  objection  was  not  mised  until  after  oral  judgment  on  appostl  on 
the  merits — held,  that  if  the  notice  was  not  properly  served,  such 
omission  was  waived  in  the  court  below. — McAllister  v.  McDonald,  375. 

Appeal — InsufSciency  of  Evidence — New  Trial — When  Granted. 

5.  While  the  supreme  court  will  not  reverse  a  judgment  on  the  ground 
of  insufficiency  of  the  evidence  when  it  tends  to  sustain  the  judgment, 
it  will  grant  a  new  trial  where  the  onl^  testimony  which  tended  in  the 
slightest  degree  to  sustain  the  contention  of  the  successful  party  was 
an  isolated  statement  of  one  witness,  brought  out  on  cross-examination, 
and  where  the  verdict  was  at  variance  with  the  great  weight  of  the 
evidence  and  against  all  reasonable  inferences  or  probabilities  of  the 
case. — McAllister  v.  McDonald,  375. 

Instructions — Attorney — Argument — Misconduct. 

6.  Where,  in  an  action  against  an  automobile  owner  for  injuries 
resulting  from  a  runaway  alleged  to  have  been  caused  by  plaintiff's 
horse  becoming  frightened,  the  court  in  its  charge  had  withdrawn  from 
the  jury's  consideration  all  evidence  tending  to  show  that  the  animal 
was  unsafe  and  dangerous  in  that  it  would  become  frightened  at  the 
sight  of  an  automobile,  the  conduct  of  counsel  for  defendant  in  several 
times  referring,  during  the  course  of  his  argument  to  the  jury,  to  the 
evidence  thus  excluded,  over  plaintiff's  objection  (which  was  overruled), 
constituted  such  irregularity  in  the  proceedings  as  prevented  plaintiff 
from  having  a  fair  trial;  hence  the  court's  action  in  granting  a  retrial 
was   correct. — ^Bliss   v.   Wolcott,   491. 

Motion — Affidavit — ^Bill  of  Exception. 

7.  Under  section  6795,  Revised  Codes,  a  motion  for  a  new  trial  on  the 
ground  of  irregularity  in  the  proceedings  of  the  court,  jury  or  adverse 
party,  may  be  made  either  upon  affidavit  or  bill  of  exception,  or 
both.— Bliss  V.  Wolcott,  491. 

Appeal — What  not  Reviewable. 

8.  Where  the  grounds  of  a  motion  for  a  new  trial  did  not  include 
insufficiency  of  the  evidence  to  justify  the  verdict,  the  supreme  court 
in  reviewing  the  action  of  the  trial  court  in  granting  the  motion,  will 
not  pass  upon  the  question  whether,  under  the  evidence  as  a  whole, 
plaintiff  can  recover  in  any  event. — Bliss  v.  Wolcott,  491. 

Notice — Service  by  Mail — Defective  Affidavit. 

9.  Quaere:  is  an  affidavit  of  service  of  notice  of  intention  to  move 
for  a  new  trial,  made  by  mail,  under  sections  7147  and  7148,  Revised 
Codes,  from  which  it  does  not  appear  that  the  person  making  the 
service  and  the  one  upon  whom  it  is  made,  resided  at  or  had  their 
offices  in  different  places,  fatally  defective? — Cum  v.  Perkins,  588. 

Same — Service — Waiver. 

10.  Service  of  notice  of  intention  to  move  for  a  new  trial  may  be 
waived. — Curn  v.   Perkins,  588. 

Same— Service — Waiver — ^Burden  of  Proof. 

11.  The  burden  of  establishing  a  waiver  of  service  of  notice  of  inten- 
tion to  move  for  a  new  trial  rests  upon  the  party  who  alleges  it. — 
Cum  V.  Perkins,  588. 

Same — Service — Waiver — Presumptions. 

12.  In  order  to  overcome  the  presumption  of  regularity  attaching  to 
the  action  of  the  district  court  in  granting  a  new  trial,  the  service 
of  notice  to  move  for  which,  made  by  mail,  was  alleged  to  have  been 
defective,  the  record  must  show  that  the  notice  was  not  waived;  in 
the  absence  of  such  showing  it  will  be  presumed  that  it  was  waived. — 
Curn    Y.  Perkins,  588. 
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Joint  Notice — Separate  Appeals. 

13.  The  fact  that  two  defendants  (represented  l^  the  same  eonasel), 
against  whom  separate  verdicts  had  oeen  rendered,  incorporated  in 
one  paper  their  notices  of  intention  to  moTe  separately  for  new  trials 
and  prepared  but  a  single  bill  of  ezeeptions,  showing  their  objeetions 
and  exceptions,  both  joint  and  separate,  which  was  settled  without 
objection,  was  no  reason  whpr  they  should  not  be  heard  upon  separate 
appeals  from  an  order  which,  in  denying  new  trials,  treated  their 
motions  as  a  joint  one.  The  plaintiff  must  have  understood  from 
their  notices  of  intention  that  he  was  required  to  meet  separate 
motions,  and  the  order  of  the  court  must  be  construed  in  the  light  of 
such  notices. — Cummings  v.  Beins  Copper  Co.,  599. 


NONSUIT. 
Contracts-— Services. 

1.  Nonsuit  as  to  one  of  three  causes  of  action,  which  alleged  that 
plaintiff  had  performed  services  for  defendant  at  the  latter's  special 
instance  and  request  at  a  stipulated  sum,  was  properly  granted, 
where  plaintiff  himself  had  testified  that  there  was  no  agreement 
relative  to  compensation  and  that  he  expected  none,  but  that  the  work 
he  did  was  done  as  defendant's  partner,  and,  as  such,  was  entitled  to 
his  share  of  the  profits.— O'Meara  v.  McDermott,  38. 

Quantum  Meruit — ^Work  and  Labor — Evidence. 

2.  Where  in  an  action  to  recover  on  a  quantum  meruit  for  services 
alleged  to  have  been  rendered  in  the  promotion  of  a  mining  deal,  plain- 
tiff, a  miner,  had  testified  that  he  took  no  part  in  promoting  it,  and 
the  only  testimony  on  the  question  of  the  reasonable  value  of  the 
services  was  his  opinion  that  they  w«re  worth  $25,000,  which  opinion 
was  not  based  upon  any  knowledge  as  to  the  value  of  the  services  of  a 
promoter,  but  upon  a  claim  of  partnership  with  defendant  in  the  trans- 
action, nonsuit  should  have  been  granted. — O'Meaxa  v.  McDermott, 
38. 

When  Order  Premature. 

3.  While  the  district  court  may,  at  any  time  it  becomes  apparent 
from  pU&intiff's  testimony  that  he  cannot  recover  in  any  event,  order 
a  nonsuit,  it  was  error  to  so  direct  in  an  action  on  a  contract  of 
employment,  before  plaintiff  had  rested  his  case,  and  where  he  had 
positively  testified  that  he  had  been  employed  by  defendant  and  had 
performed  his  part  of  the  agreement,  thus  establishing  his  prima 
facie  right  to  recover. — ^Boach  v.  Butter,  167. 

What  Deemed  Proved. 

4.  Upon  a  motion  for  a  nonsuit  those  facts  will  be  deemed  proved 
which  the  evidence  tends  to  prove. — ^Boach  v.  Butter,  167. 

How  Order  Beviewable. 

5.  The  question  presented  on  a  motion  for  nonsuit  is  one  of  law, 
and  an  adverse  ruling  thereon  may  be  reviewed  on  appeal  from  the 
judgment  as  well  as  on  appeal  from  an  order  denying  a  new  trial. — 
State  ex  rel.  La  France  Copper  Co.  v.  District  Court,  206. 

NOTICE. 

Of  decision  of  court,  when  unnecessary,— see  Default  Judgments,  2. 
Of  intention  to  move  for  new  trial, — see  New  Trial,  2,  4,  9-13. 

NOVATION. 
What  Constitutes. 

1.  To  constitute  a  novation  by  the  substitution  of  a  new  debtor  in 
place  of  the  original  one  there  must  be  a  mutual  agreement  to  that 
effect   between  the  parties.     The   assent   to,   and  acceptance   of,   the 
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ttrms  of  noratioii  majr  be  implied  fzom  the  facts  and  eireumstaneee 
attending  the  transaction  and  the  conduct  of  the  parties  thereafter, 
and  in  determining^  whether  a  novation  took  place,  the  intent,  on  the 
part  of  the  creditor,  to  release  the  original  debtor  from  his  obligation, 
IS  of  vital  importance. — McAllister  v.  McDonald,  375. 

Evidence— Insufficiency. 

2.  Evidence  examined  and  held  insufficient  to  show  a  contract  bj 
novation. — ^McAllister  v.  McDonald,  375. 

OBJECTIONS. 

To  evidence,  when  timelj, — see  Evidence,  3. 

To  evidence,  when  too  late, — see  Evidence,  11,  20. 

To  instructions, — see  Instructions,  3,  8. 

OFFICIAL  BONDS. 
See  Sureties. 

PARTIES. 
Misjoinder  of  parties  defendant, — see  Pleading  and  Practice,  22. 


PABTNEKSHIP. 
What  Constitutes. 

1.  To  constitute  a  partnership,  there  must  not  only  be  such  a  com- 
munity of  interest  as  empowers  each  partner  to  make  contracts,  incur 
liabilities  and  dispose  of  its  property,  but  also  a  community  of  owner- 
ship in  the  profits. — ^Weiss  v.  Hamilton,  99. 

Sharing  of  Profits. 

2.  The  sharing  of  profits  is  not  a  conclusive  test  of  a  partnership. — 
Weiss  V.  HtimOton,  99. 

Evidence — Insufficiency. 

3.  Where  the  evidence  showed  that,  while  mining  property  had  been 
acquired  in  the  names  of  two  persons,  there  was  no  community  of  title, 
but  each  held  an  undivided  individual  interest  therein;  that  neither 
had,  or  assumed  to  have,  authority  to  dispose  of  the  interest  of  the 
other;  and  that,  when  any  portion  thereof  was  sold,  each  received  pay- 
ment as  for  an  individual  interest  and  disposed  of  the  proceeds  as  he 
saw  fit,  the  transactions  between  the  parties  did  not  constitute  them 
partners. — ^Weiss  v.  Hamilton,  99. 

Powers  of  Surviving  Partner. 

4.  The  surviving  member  of  a  partnersMp  may  expend  the  firm's 
funds  in  protecting  its  property. — ^Weiss  v.  Hamilton,  99. 

PERSONAL  INJURIES. 

Master  and  Servant — Rules — Failure  to  Promulgate— Issues. 

1.  Where,  in  an  action  by  a  coal  miner  for  injuries  sustained  in 
defendant  company's  mine,  plaintiffs  allegation,  couched  in  general 
terms,  that  defendant  was  negligent  in  not  providing  rules  g^overning 
the  setting  off  of  blasts,  had  not  been  assailed  nor  any  objection  made 
to  the  introduction  of  testimony,  which  had  to  do  only  with  the  ques- 
tion whether  any  rules  at  all  were  in  force,  and  not  with  the  nature 
and  scope  of  any  particular  rules  which  should  have  been  promulgated, 
defendant  could  not  complain  that  the  issue  was  submitted  to  the 
jury. — Hill  v.  Nelson  Coal  Co.,  1. 

Same — Foreman — Failure  to  Warn  Servant — Assumption  of  Risk — Rules. 

2.  Plaintiff  who,  while  working  in  a  coal  mine,  heard  blasts  going  off 
in  an  adjoining  room  so  close  to  where  he  was  employed  that  he  be- 
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came  apprehensive  of  his  safetj  and  infonned  the  general  for^mait 
in  charge  of  the  mine,  but  was  assured  by  him  that  there  was  no 
danger  and  that  he  (the  foreman)  would  warn  him  before  any  shots 
were  fired,  and  who,  without  such  warning,  was  seriously  injured  by 
a  subsequent  blast,  cannot  be  held  to  have  known,  appreciated  and 
assumed  the  risk  incident  to  working  without  rules  regulating  the 
setting  off  of  blasts. — Hill  v.  Nelson  Coal  Co.,  1. 

Contributory  Negligence — Question  for  Jury. 

3.  The  question  whether  plaintiff,  in  remaining  at  work  after  becom- 
ing aware  that  shots  were  being  fired  in  close  proximity  to  him,  knew 
and  appreciated  the  danger  of  his  position  at  the  time  he  was  injured, 
and  therefore  was  guilty  of  contributory  negligence  or  assumed  the 
risk,  in  view  of  the  surrounding  facts  and  circumstances,  was  for  the 
jury  to  determine. — Hill  v.  Nelron  Coal  Co.,  1. 

Vice-principal — Fellow-servants. 

4.  Defendant  company's  foreman,  who  had  p^eneral  supervison  over 
its  mine  and  plenary  authority  to  hire  and  discharge  employees,  was 
a  vice-principal  and  not  a  fellow-servant  of  plaintiff. — Hill  v.  Nelson 
Coal  Co.,  1. 

Same — Failure  to  Warn — Power  to  Bind  Principal. 

5.  Held,  that  a  general  foreman,  who  was  in  full  charge  a^jd  control 
of  defendant  company's  ooal  mininff  operations,  had  authority  to  in- 
duce plaintiff  to  continue  at  work  m  a  room  in  the  mine  which  had 
become  dangerous  by  reason  of  blasting  in  an  adjoining  room  (with 
knowledge  of  which  the  foreman  was  chargeable),  by  a  promise  that 
he  would  notify  him  (plaintiff)  in  time  to  avoid  any  danger  from 
subsequent  blasts;  and  that  in  so  promising  he  represented  the  defend- 
ant as  its  vice-principal,  and  made  it  liable  for  injuries  resulting  from 
his  failure  to  keep  such  promise. — Hill  v.  Nelson  Coal  Co.,  1. 

Negligence  of  Fellow-servants — Pleading. 

6.  The  defense  that  a  personal  injury  was  brought  about  by  the  neg- 
ligence of  plaintiff's  fellow-servants  must  be  pleaded. — O'Brien  v. 
Corra-Rock  island  Min.  Co.,  212. 

Mines — Explosions — Evidence — Hearsay. 

7.  Where  a  witness  in  an  action  to  recover  damages  for  the  death 
of  a  workman  in  a  mine,  alleged  to  have  been  caused  by  defendant 
company's  negligence  in  storing  a  large  quantity  of  explosives  in  the 
workings,  had  testified  that  he  had  seen  five  or  six  boxes  of  powder 
in  the  magazine  a  few  minutes  before  the  explosion,  and  that  tw(^ 
boxes  were  there  all  that  day,  that  he  had  himself  hauled  four 
boxes  there,  but  did  not  know  who  had  taken  them  off  the  car  and 
put  them  in  the  magazine,  his  further  statement  that  "it  must  have 
been  the  loaders;  they  told  me  there  were  four  boxes,"  cannot  be 
said  to  have  rendered  his  testimony  that  he  hauled  four  boxes  to  the 
magazine  inadmissible  as  hearsay  as  depending  for  its  truth  or 
falsity  upon  the  veracity  of  the  loaders,  but  would  seem  to  have 
been  given  as  lending  emphasis  to  his  statement  rather  than  indicat- 
ing the  source  of  his  knowledge. — O'Brien  v.  Corra-Bock  Island  Min. 
Co.,  212. 

Same — Duty  of  Master — Safe  Place  to  Work. 

8.  A  mining  company  must  use  reasonable  care  to  provide  its  em- 
ployees with  a  reasonably  safe  place  in  which  to  work,  due  regard 
being  had  to  the  nature  and  place  of  the  employment  and  the  agencies 
used  in  its  operations. — O'Brien  v.  Corra-Rock  Island  Min.  Co.,  212. 

Same — Safe  Place  to  Work — Jury  Question. 

9.  Held,  th&t  the  question  whether  defendant  mining  company,  under 
all  the  circumstances  disclosed  by  the  evidence,  exercised  reasonable 
care  to  proWde  decedent  with  a  safe  place  in  which   to  work,  was 
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one  for  the  jury  to  decide. — O'Brien  v.  Cona-Bock  Island  Min.  Co.^ 
212.  • 

Same — Explosions — Proximate  Cause — Ldabilitj  of  Master. 

10.  If  defendant  company  was  gttilty  of  negligence  in  storing  dyna- 
mite in  dangerous  quantities  in  the  workings  of  its  mine,  and  knew 
or,  hj  the  exercise  of  ordinary  care,  ought  to  have  known  that  caps 
(a  high  explosive)  were  being  kept  with  it,  and  but  for  such  negli- 
gence the  aecident  would  not  have  occurred,  it  could  not  escape  lia- 
bility on  the  ground  that  there  was  not  any  evidence  as  to  the 
immediate  cause  of  the  ei^losion,  the  deceased  not  having  in  any 
manner  contributed  to  causing  it;  therefore  an  instruction  that  ver- 
dict should  b^  for  defendant  in  case  the  jury  should  be  unable  to 
find  such  cause  was  properly  refused. — O'Brien  v.  Corra-Bock  Island 
Min.  Co.,  212. 

Same — FeDow-servants — Liability  of  Master. 

11.  Under  the  conditions  set  forth  in  paragraph  10  above,  defendant 
would  be  liable  even  though  the  negligence  of  a  fellow-servant  of 
deceased  had  brought  about  the  explosion,  or  if  the  cause  thereof 
could  not  be  attributed  to  the  negligence  of  anyone. — O'Brien  v.  Corra- 
Bock  Island  Min.  Co.,  212. 

Assumption  and  Appreciation  of  Bisk — Improper  Instruction. 

12.  An  instruction  on  the  assumption  of  risk,  which  ignored  the  ele- 
ment of  appreciation  of  the  risk  by  decedent,  a  laborer  unaccustomed 
to  handling  explosives  and  whose  duties  did  not  call  him  near  a 
magazine  in  a  mine,  the  powder  stored  in  which  exploded  and  killed 
him  while  working  some  forty  feet  away,  was  properly  refused. — 
O'Brien  v.  Corra-Bock  Island  Min.  Co.,  212. 

Master  and   Servant — ^Bules — Promulgation  and   Enforcement. 

13.  Defendant  company's  duty  toward  its  servants  was  not  fully  dis- 
charged by  the  mere  promulgation  of  a  rule  against  the  keeping  of 
dynamite  and  caps  together;  it  was  also  under  obligation  to  see  that 
the  rule  was  faithfully  obeyed. — O'Brien  v.  Corra-Bock  Island  Min. 
Co.,  212. 

Same — ^Bules — Enforcement — Jury  Question. 

14.  The  question  whether  defendant  mining  company  in  the  exercise 
of  ordinary  care  ought  to  have  known  that  its  rule  against  the  keep- 
ing of  powder  and  caps  together  was  not  being  observed,  was  one  for 
the  jury,  where  the  evidence  showed  that  for  a  month  or  more  prior 
to  an  explosion  by  which  plaintiff's  intestate  was  killed  there  had 
been  a  flagrant  disregard  of  such  rule. — O'Brien  v.  Corra-Bock  Island 
Min.  Co.,  212. 

Failure  to  Connect  All  Defendants  With  Wrong — Nonsuit. 

15.  The  fact  that  plaintiff  failed  to  connect  one  of  several  defendants,, 
in  a  personal  injury  action,  with  the  wrong  complained  of,  did  not 
impair  bis  right  to  recover  as  against  the  others,  and  a  motion  for  non- 
suit as  to  the  latter  was  therefore  properly  denied. — Band  v.  Butte 
Electric  By.  Co.,  398. 

Carrier  and  Passenger — Assault  on  Passenger — Evidence — Admissibility. 

16.  Evidence  that  the  persons  committing  the  assault  upon  plaintiff" 
had  been  appointed  deputy  sheriffs  at  the  request  of  defendant 
company's  manager  and  were  paid  by  the  company,  was  pertinent  and 
material  so  far  as  it  tended  to  show  the  relation  of  master  and  ser- 
vant.— Band  v.  Butte  Electric  By.  Co.,  398. 

Same — Assault — Peace  Officers — Liability  of  Master. 

17.  The  employer  of  one  who  acts  in  the  dual  capacity  of  employee 
and  special  peace  officer,  cannot  escape  liability  for  the  wrongful  acts 
of  the  latter  merely  because  at  the  time  he  was  a  public  officer.  The 
rule  is  that  if  the  wrong  done  was  committed  by  the  servant,  while 
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acting  as  tueli  officer,  the  matter  is  not  liable;  but  if  done  daring  tlio 
course  of  his  employment,  liability  rests  upon  the  latter  even  if  the 
act  done  was  in  excess  of  authority. — ^Band  t.  Butte  Electric  By.  Co., 
898. 

flame — Question  for  Jury. 

18.  The  question  whether  street  railway  employees,  who  also  held 
appointments  as  special  deputy  sheriffs  so  as  to  enable  them  by  a  show 
of  legal  authority  to  enforce  order  while  engaged  in  the  discharge  of 
their  duties  as  employees  of  the  company,  were,  when  committing  an 
assault  upon  plaintiff,  when  the  latter  was  about  to  take  passage  on 
one  of  its  cars,  acting  as  peace  officers  or  as  employees,  held,  under 
the  eyidence,  to  have  been  one  for  the  jury  to  determine. — ^Band  v. 
Butte  £lectric  By.  Co.,  398. 

Same— Instructions — Theory  of  Case. 

19.  An  instruction  defining  the  term  "passengers"  and  outlining  the 
duty  of  the  carrier  and  its  seryants  toward  them,  and  one  stating  the 
measure  of  damages  for  the  breach  of  an  obligation  not  arising  from 
contract,  were  not  objectionable  as  submitting  the  case  upon  two  in- 
eonsistent  theories — one  based  upon  the  idea  that  the  action  was  one 
for  breach  of  the  contract  of  carriage,  and  the  other  an  action  for 
damages  as  for  a  tort. — ^Band  v.  Butte  Electric  By.  Co.,  398. 

Same — Excessive  Verdict. 

20.  A  verdict  for  $2,600  in  favor  of  plaintiff  who,  when  about  to 
become  a  passenger  on  a  street-car,  was  severely  beaten  by  two  of 
defendant  company's  employees,  for  alleged  boisterous  and  unseemly 
conduct,  so  that  his  head  and  face  were  badly  cut  and  bruised  and  his 
nose  was  broken,  as  a  result  of  which  treatment  he  was  confined  to  his 
bed  under  medical  treatment  for  several  weeks,  held,  not  to  have  been 
excessive. — ^Band  v.  Butte  Electric  By.  Co.,  398. 

Infants — Guardians  Ad  Litem — Bight  to  8ue. 

20a.  Held,  that  the  provision  of  section  6485,  Bevised  Codes,  em- 
powering the  father,  or,  in  case  of  his  death  or  desertion  of  his  family, 
the  mother  of  a  minor  child  to  maintain  an  action  for  personal  in- 
juries to  the  minor,  is  not  exclusive,  but  that  the  minor  may  proceed 
under  section  6481  and  sue  by  his  guardian  ad  litem, — ^Flaherty  t. 
Butte  Electric  By.  Co.,  454. 

Parent  and  Child — Imputed  Negligence. 

21.  The  negligence  of  the  mother  of  a  child  of  tender  years,  in  per- 
mitting it  to  Im  exposed  to  the  danger  of  being  run  over  by  a  street- 
car, was  not  imputable  to  the  infant  so  as  to  bar  an  action  for 
damages  on  its  behalf. — Flaherty  v.  Butte  Electric  By.  Co.,  454. 

Negligence — ^What  Constitutes. 

22.  Negligence  is  the  failure  to  do  what  a  reasonable  and  prudent  per- 
son would  ordinarily  have  done  under  the  circumstances  of  the  situa- 
tion, or  doing  what  such  a  person,  under  the  existing  circumstances, 
would  not  have  done. — Fkiherty  v.  Butte  Electric  By.  Co.,  454. 

&me — Pleading — General  Allegations  Followed  by  Statement  of  Specific 
Acts— Effect. 

23.  Under  the  rule  that  where  the  pleader  in  his  complaint  in  a  per- 
sonal injury  action  (other  than  one  arising  between  passenger  and  car- 
rier), sets  forth  general  allegations  of  negligence  and  follows  them 
with  a  statement  of  specific  acts,  he  is  confined  in  his  proof  to  the  acts 
specifically  pleaded,  there  was  a  fatal  variance  where  plaintiff,  whose 
complaint,  after  charging,  in  general  terms,  negligence  on  the  part  of 
«  street  railway,  alleged  that  out  for  the  negbgence  of  its  motorman 
in  failing  to  shut  off  the  electric  current  or  apply  the  brakes,  the  in- 
jury to  plaintiff  would  not  have  occurred,  was  permitted  to  introduce 
proof  tending  to  show  that  the  sole  cause  of  the  accident  was  tha 
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motorman's  ftkilure  to  keep  a  proper  lookout. — ^Flahertj  y.  Butte  Elec- 
tric By.  Ck>.,  454. 

Automobilee — EvideDce— Admissibilitj. 

24.  Evidence  that  plaintiff's  horse  was  unsafe  and  would  become  un- 
manageable at  the  sight  of  an  automobOe,  was  competent  upon  the 
issue  of  contributory  negligence  on  the  part  of  plaintiff  in  driving 
it  upon  streets  and  hiffhways,  as  well  as  to  aid  the  jurjr  in  determin- 
ing whether  the  animal  was  the  sole  cause  of  the  injuries  complained 
of.— Bliss  T.  Wolcott,  491. 

Evidence — Earning  Capacity. 

25.  While  testimony  as  to  the  sobriety  and  industry  of  plaintiff  in 
a  personal  injury  action  was  incompetent  if  designed  to  refer  to 
his  conduct  at  the  time  of  the  accident,  it  was  proper  as  bearing  upon 
his  .earning  capacity,  where  the  witness  to  whom  the  question  was 
propounded  had  testified  to  the  waees  plaintiff  was  earning  when  he 
was  injured. — Osterhobn  v.  Boston  «  Mont.  C.  &  8.  M.  Co.,  508. 

Same. 

26.  After  plaintiff  had  testified  that  he  had  earned  from  $3.50  to 
$4.50  a  day  at  the  mine  in  which  he  was  injured,  and  that  he  had 
followed  contracting,  his  further  statement  that  when  contracting  he 
had  made  ^'$6  and  always  over  and  sometimes  under/'  was  competent 
as  bearing  upon  his  earning  capacity. — Osterholm  ▼.  Boston  &  Mont. 
C.  &  8.  M.  Co.,  508. 

Mines — Safety-cagee — Absence  o£  Doors — ^Waiver. 

27.  Plaintiff,  whose  limb  was  crushed  between  the  plate  of  a  min- 
ing shaft  and  the  cage  on  which  he  was  being  hoisted,  he  having 
slipped  with  the  result  that  his  limb  extended  through  the  opening 
which  should  have  been  safeguarded  by  a  door  as  provided  by  the 
safety-cage  statute  (Revised  Codes,  sec.  8536),  cannot  be  said  to 
have  waived  the  absence  of  the  door  by  a  request  that  it  be  removed, 
made  by  him  some  three  months  before  the  accident,  where,  between 
the  time  it  was  removed  and  the  date  of  the  injury,  he  had  left  the 
defendant's  service,  and  where  in  the  meantime  much  sinking  had 
been  done,  during  which  operations  there  was  no  necessity  for  a 
door. — Osterholm  v.  Boston  «  Mont.  C.  &  8.  M.  Co.,  508. 

Same — Contributory  Negligence — What  does  not  Constitute. 

28.  Plaintiff  while  working  in  a  mine  was  requested  by  his  foreman 
to  go  to  a  higher  station,  and  followed  the  latter  on  to  the  cage. 
Plaintiff  started  to  ring  the  bell  to  signal  the  hoist  and  found  tne 
bell  rope  wet  and  the  bell  hard  to  ring.  As  he  was  ringing  the  last 
bell,  he  slipped,  struck  his  elbow,  and  fainted.  His  le^  was  caught 
between  the  wall  plate  and  the  cage,  resulting  in  the  injuries  com- 
plained of.  Heldf  that  plaintiff  was  not  guilty  of  contributory  negli- 
gence.— Osterholm  v.  Boston  &  Mont.  C.  &  8.  M.  Co.,  508. 

Same — Excessive  Verdict. 

29.  Held,  that  a  verdict  for  the  sum  of  $7,500  to  recompense  plain- 
tiff, a  miner,  who  at  the  time  of  the  accident  was  earning  $4.50  a 
day,  for  injuries  sustained  as  stated  in  paragraph  28  above,  was  not 
excessive,  where  his  physician  had  testified  t^t  it  would  probably  be 
two  years  from  the  date  of  the  trial  before  plaintiff  would  be  able 
to  go  about,  though  it  would  be  a  question  wnether  he  could  pursue 
his  vocation  that  soon. — Osterholm  v.  Boston  &  Mont.  C.  Sc  8.  M. 
Co.,  508. 

Same — Motion  for  Directed  Verdict — Effect. 

30.  Defendant  company  had  pleaded,  among  others,  the  defense  of 
assumption  of  risk.  Its  motion  for  a  directed  verdict,  asked  for  on 
the  ground  that  negligence  on  its  part  had  not  been  shown,  having 
been  denied,  a  like  motion  in  his  zavor  waa  made  by  plaintiff,  and 
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granted,  over  defendant's  objection  that  it  eliminated  the  question 
of  assumption  of  risk.  Instructions  covering  that  defense  were  then 
offered  bv  it;  but  refused  by  the  court,  defendant  saving  excep- 
tions to  the  rulings  of  the  court.  Held,  that  by  asking  for  a  directed 
verdict,    defendant    did    not   waive   its   right   to   have   any    contested 

Suestion   of   fact  remaining  in   the   case  submitted   to   the  jury   for 
etermination.— Osterholm  v.  Boston  k  Mont.  C.  &  8.  M.  Co.,  508. 

Same — ^Assumption  of  Risk — Nature  of  Defense. 

31.  The  defense  of  assumption  of  risk  has  for  its  basis  the  common- 
law  principle  expressed  by  the  maxim,  ** Volenti  non  fit  injuria^**  and 
does  not  rest  in  contract  between  the  master  and  servant;  hence  that 
defense  was  not  abrogated  by  section  16,  Article  XV,  of  the  Gonstitu 
tion,  and  sections  5052  and  5053,  Revised  Code,  which  provide  that  a 
contract  releasing  an  employer  from  liabilitv  for  bis  negligence  is- 
void. — Osterholm  v.  Boston  &  Mont.  C.  k  S.  M.  Co.,  508. 

Bame— Safety  Appliances — Statutory  Provisions — Disobedience — Effect 

32.  The  failure  of  the  defendant  company  to  equip  the  cage  upon 
which  plaintiff  was  being  hoisted,  with  doors  as  required  by  the  safety- 
cage  statute  (Revised  Codes,  section  8536),  did  not  deprive  it  of  the 
right  to  interpose  the  defense  of  assumption  of  risk  or  contributory 
negligence.  The  statute  does  not  impose  this  additional  penalty  for 
its  omission  of  duty  in  this  regard,  and  the  one  imposed  may  not  be 
augmented  by  implication. — Osterholm  v.  Boston  &  Mont.  C.  &  S.  M. 
Co.,  508. 

Same — Assumption  of  Risk — Appreciation  of  Danger — Question  for  Jury. 

33.  In  order  to  hold  plaintiff  in  a  personal  injury  action  precluded 
from  recovery  because  of  assumption  of  risk,  it  is  necessary  that  the 
testimony  should  disclose,  not  only  that  he  knew  of  the  physical  con- 
ditions surrounding  him,  but  that  he  appreciated  the  danger  there- 
from; and  if  different  men  of  fair,  sound  minds  might  draw  different 
conclusions  from  the  evidence,  the  question  must  be  submitted  to  the 
jury. — Osterholm  v.  Boston  &  Mont.  C.  &  S.  M.  Co.,  508. 

Same — Master  and  Servant — Negligence — Evidence — Insufficiency. 

34.  Evidence,  introduced  by  plaintiff  in  an  action  to  recover  damages 
for  personal  injuries  sustained  while  engaged  in  hoisting  a  stick  of 
timber  from  the  lower  workings  in  a  mine  to  an  upper  one,  which  be- 
came unfastened  from  the  rope  by  means  of  which  it  was  being  raised 
and  struck  plaintiff  in  its  fsdl,  heldy  insufficient  to  make  out  a  prtfita 
facie  case  of  negligence  on  the  part  of  the  defendant  company  in 
failing  to  furnish  plaintiff  a  reasonably  safe  and  suitable  appliance 
for  use  in  hoisting  the  timber. — Cummings  v.  Reins  Copper  Co.,  599. 

Same — Appliances — Extent  of  Duty  of  Master. 

35.  Defendant  mining  company  was  only  required  to  use  ordinary  care 
in  selecting  the  appliance  (a  rope  and  pulley)  it  furnished  to  plaintiff 
for  hoisting  timbers,  and  in  order  to  save  itself  from  responsibility 
for  accidents  resulting  from  its  use,  it  was  not  bound  to  furnish  the 
best  nor  the  safest  appliance;  but  if,  at  the  time  it  was  selected,  it 
was  in  general  use,  not  obviously  dangerous,  and  reasonably  adapted 
to  the  purpose  for  which  it  was  employed,  the  continuance  of  its  use 
did  not  indicate  negligence,  even  though  there  may  have  been  a  safer 
device  (a  rope  with  chain  attachment  for  fastening  timbers),  used  by 
others  to  accomplish  the  same  result. — Cummings  ▼.  Reins  Copper  Co.^ 
599. 

Same — Proximate  Cause — Evidence — Insufficiency. 

36.  To  hold  defendant  liable  for  his  injuries,  plaintiff  was  bound  to 
show,  not  only  that  the  accident  occurred  during  the  course  of  his  em- 
ployment, but,  also,  that  they  were  proximately  caused  by  the  negli- 
gence of  his  employer  in  furnishing  lum  a  faulty  appliance;  therefore^ 


Pleading  and  Pbactict.  669 

where  his  evidence  failed  to  reveal  a  causal  eonnection  between  the 
alleged  defect  and  his  injuries,  the  rope  with  which  the  timber  was 
hoisted  not  having  been  broken,  but  having  seeminglv  become  un- 
fastened from  some  unknown  cause,  he  was  precluded  zrom  recovery. 
Cummings  v.  Reins  Copper  Co.,  599. 

<3ame— Contributory  Negligence — ^Bar  to  Recover. 

37.  If  the  timber  which  struck  plaintiff  was  improperly  secured,  he, 
having  himself  tied  the  rope,  could  not  recover  because  guilty  of  con- 
tributory negligence  and  thus  responsible  for  his  own  injury. — Cum- 
mings V.  Reins  Copper  Co.,  599. 

fiame — ^Defendants — Mis j cinder — Surety   Companies — Indemni ty — Statutes. 

38.  Held,  that  defendant  surety  company,  which  had  contracted  with 
its  codefendant  mining  company  to  indemnify  it,  within  certain  limits, 
against  liability  for  damages  on  account  of  personal  injuries  acci- 
dentally suffered  by  any  of  its  employees,  could  not  be  held  jointly 
liable  with  the  master  for  negligent  injury  to  a  servant,  and  was 
therefore  improperly  joined  as  defendant;  held,  further,  that  section 
5653,  Revised  Codes,  providing  that  one  who  indemnifies  another 
against  an  act  to  be  done  by  the  latter,  is  jointly  liable  with  the  in- 
demnitee, has  no  application. — Cummings  v.  Reins  Copper  Co.,  599. 

Same — Opinion  Evidence — ^When  Inadmissible. 

39.  The  district  court  erred  in  permitting  a  miner  to  express  his 
opinion  on  the  witness-stand  that  the  rope  with  which  the  timber 
which  struck  plaintiff  was  being  hoisted,  in  the  absence  of  a  chain  at- 
tachment, was  an  unsafe  appliance.  It  was  for  the  jury  to  draw  the 
inference  whether  it  was  or  not,  from  the  facts  given  in  evidence; 
the  general  rule  being  that  where  the  facts  are  such  as  can  be  de- 
tailed and  described,  and  the  jury  are  able  to  understand  and  draw 
a  correct  conclusion  from  them,  the  necessity  for  opinion  evidence 
does  not  exist.— Cummings  v.  Reins  Copper  Co.,  599. 

PERSONAL  PROPERTY. 
Sales,  immediate  delivery,— «ee  Conversion,  2,  3. 

PLEADING  AND  PRACTICE. 
See,  also.  Criminal  Law. 

Evidence — Hearsay — Timely  Objection. 

1.  An  affidavit  of  counsel,  made  in  support  of  a  motion  for  a  continu- 
ance (which  was  denied),  averring  the  facts  to  which  an  absent  witness 
would  testify  if  present,  was  incompetent,  as  hearsay,  in  the  absence 
of  an  admission  by  the  adverse  party  that  the  witness  would  testify 
as  alleged;  and  an  objection  to  its  admissibility,  after  it  had  been 
partially  read,  was  timely. — ^Bean  v.  Missoula  Lumber  Co.,  31. 

Estoppel  by  Record — ^Pleading. 

2.  An  estoppel  by  record  must  be  pleaded,  if  there  is  an  opportunity 
to  do  so. — O'Meara  v.  McDermott,  38. 

Amendment  During  Trial — Discretion. 

3.  The  court  did  not  abuse  its  discretion  in  allowing  petitioner,  after 
the  conclusion  of  the  testimony,  to  file  a  reply  denying  that  he  was  a 
partner  of  decedent  during  his  lifetime,  where  during  the  proceed- 
ings he  had  orally  denied  such  allegation  in  the  answer,  and  the 
testimony  showed  that  the  relation  of  partnership  did  not  exist,  and 
where  prejudice  to  defendant  was  not  apparent. — In  re  Holler's  Es- 
tate, 137. 

Conversion — Complaint — Sufficiency. 

4.  The  allegation  in  a  complaint  in  an  action  to  recover  damages  for 
the  conversion  of  proper^  seized  and  sold  by  defendant,  as  sheriff,  on 
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attaebmeiity  that  at  the  time  of  the  eeirare  plaintiff's  predeeeason 
were  the  owners  and  in  possession  of  it,  and  that  it  continued  to  be 
theirs  until  sale  thereof  oy  defendant,  was  sufficient. — ^Western  Min- 
ing Supply  Co.  ▼.  Quinn  et  al.,  156. 

Issues — Proof — Complaint — ^Amendment. 

5.  Where  evidence,  though  not  strictly  within  the  issues  made  by  the 
pleadings,  is  admitted  without  objection,  the  complaint  will  be  treated, 
on  appeal,  as  if  it  had  been  amended  so  as  to  make  its  admission 
proper.— O'Brien  t.  Corra-Bock  Island  Min.  Co.,  212. 

Personal  Injuries — Negligence  of  Fellow-servants — Pleading. 

6.  The  defense  that  a  personal  injury  was  brought  about  bv  the  neg- 
ligence of  plaintiff's  fellow-servants  must  be  pleaded. — O'Brien  v. 
Corra-Bock  Uland  Min.  Co.,  212. 

Claim  and  Delivery — General  Denial. 

7.  Where  plaintiff  in  a  claim  and  delivery  action  relies  on  general 
allegations  of  ownership  and  right  to  possession  of  the  property  in 
question,  a  general  denial  puts  in  issue  both  the  right  of  property 
and  the  right  of  possession,  as  well  as  all  other  allegations  of  the 
complaint. — Hickey  v.  Breen,  368. 

Same — Complaint — Essentials. 

8.  In  order  that  the  complaint  in  claim  and  delivery  state  a  cause 
of  action,  it  must  not  only  allege  ownership  or  right  of  possession 
in  plaintiff,  but  also,  that  defendant  wrongfully  seized  and  detained 
the  property  in  controversy. — Hickey  v.  Breen,  368. 

Causes  of  Action — Failure  to  State  Separately — Bemedy. 

9.  Where  plaintiff  had  three  causes  of  action,  but  failed  to  state  them 
separately,  as  required  bv  section  6533,  Bevised  Codes,  the  proper  rem- 
edy was  a  motion  to  make  the  comjplaint  more  definite  and  certain  by 
separately  stating  the  causes  of  action,  and  not  a  motion  to  withdraw 
from  the  jury's  consideration  all  evidence  relating  to  two  of  said  causes 
of  action. — Galvin  v.  O'Gorman,  391. 

Theory  of  Case — Sufficiency  of  Pleadings — ^Variance — ^Waiver. 

10.  Where  an  action  for  money  lent  was  tried  on  the  theory  that  the 
pleadings  were  sufficient  to  admit  certain  proof  for  the  purpose  for 
which  it  was  offered,  the  losing  party  will  not  be  heard  to  assert  for 
the  first  time  in  the  appellate  court  that  there  was  a  variance  between 
the  pleadings  and  proof. — Galvin  v.  O'Gorman,  391. 

Joint  Demurrer — ^When  Properly  Overruled. 

11.  A  general  demurrer  interposed  jointly  by  all  five  of  defendants  in 
a  personal  injury  action,  was  properly  overruled  where  the  complaint 
stated  a  cause  of  action  against  two  of  them. — Band  ▼.  Butte  Elec- 
tric By.  Co.,  398. 

Argumentative  Denials — ^Beply  Unnecessary. 

12.  In  an  action  against  a  street  railway  company  and  certain  of  its 
employees  to  recover  damages  for  an  assault  alleged  to  have  been  com- 
mitted upon  plaintiff  by  the  latter,  who  also  held  appointments  as 
deputy  sheriffs,  an  allegation  in  the  answer  that  neither  the  company 
nor  its  codefendants  were  liable,  stating  the  reasons  why  liabiHty  did 
not  exist,  constituted  an  argumentative  denial,  and  therefore  did  not 
require  a  reply. — Band  v,  Butte  Electric  By.  Co.,  398. 

Pleadings — Construction — Implication. 

13.  Under  section  6566,  Bevised  Codes,  providing  that  allegations  of 
a  pleading  shall  be  liberally  construed,  with  a  view  to  substantial  jus- 
tice between  the  parties,  whatever  is  necessarily  implied  in,  or  reason- 
ably to  be  inferred  from,  the  allegations,  is  to  be  taken  as  directly 
averred. — County  of  Silver  Bow  v.  Davies,  418. 
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Same. 

14.  In  an  action  on  the  official  bond  of  a  district  eonrt  clerk  to  re- 
cover for  losses  sustained  by  the  county  in  paying  spurious  jurors'  and* 
witnesses'  certificates  Issnea  hy  his  chief  deputy,  an  allegation  in  the 
eomplaint  that  the  latter  issued  such  false  and  fraudulent  certificates 
as  chief  deputy,  implied  that  he  issued  them  in  the  form  prescribed 
by  statute;  that  they  were  issued  to  persons  who  had  ostensibly  senred 
as  jurors  and  witnesses  during  the  sittings  of  the  district  court  of  the* 

'  county;  that  on  their  face  they  stated  the  facts  required  to  be  stated; 
and  that  the  ostensible  jurors  and  witnesses  had  in  fact  performed  n» 
services;  and  the  pleading  was  therefore  not  demurrable  for  alleged 
insufficiency.— County  of  Silver  Bow  y.  Davies,  418. 

Pleadings — ^Departure—Waiver. 

15.  Where  a  party  fails  to  insist,  in  the  trial  court,  upon  a  reforma- 
tion of  the  pleadings  on  account  of  an  apparent  departure  in  them,, 
such  defect  is  waived.— County  of  Silver  Bow  y.  Davies,  418. 

Personal   Injuries — Complaint — Negligence — General    Allegations    Followed 
by  Statement  of  Specific  Acts— EfFect. 

16.  Under  the  rule  that  where  the  pleader  in  his  complaint  in  a  per- 
sonal injury  action  (other  than  one  arising  between  passenger  and  car- 
rier) sets  forth  general  allegations  of  negligence  and  follows  them  with 
a  statement  of  specific  acts,  he  is  conmied  in  his  proof  to  the  acts 
specifically  pleaded,  there  was  a  fatal  variance  where  plaintiff,  whose 
complaint,  after  charging,  in  general  terms,  negligence  on  the  part  of 
a  street  railway,  alleged  that  but  for  the  n'egligence  of  its  motorman 
in  failing  to  shut  off  the  electric  current  or  apply  the  brakes,  the  in- 
jury to  plaintiff  would  not  have  occurred,  was  permitted  to  introduce 
proof  tending  to  show  that  the  sole  cause  of  the  accident  was  the- 
motorman's  failure  to  keep  a  proper  lookout. — Flaherty  v.  Butte  Elec- 
tric By.  Co.,  454. 

Actions — Form  Immaterial. 

17.  Under  the  Codes,  it  does  not  matter  in  what  form  an  action  is 
brought  or  that  the  complaint  contains  allegations  not  appropriate  to* 
the  purpose  sought  to  be  attained;  but  if  upon  any  view  of  the  plead- 
ing the  plaintiff  is  entitled  to  recover,  relief  may  not  be  denied  him. — 
Logan  V.  Billings  &  Northern  B.  Co.,  467. 

Bailroads — Highway  Crossin^pi — Injuries  to  Travelers— Complaint — Contribu> 
tory  NegKgence — Sufficiency. 

18.  Whether,  from  the  fact  that  a  traveler  driving  a  team  of  horses 
up  to  a  point  ten  feet  from  a  railroad  track,  intending  to  cross  it,, 
where  he  could  for  the  first  time  see  a  rapidly  approaching  train,  neg- 
ligence on  his  part  was  inferable  from  Ms  act  m  turning  instead  of 
stopping  still,  was  one  for  the  jury  and  not  one  of  law;  hence  his  com- 
plaint, m  an  action  to  recover  for  the  killing  of  a  led  team  and  dam- 
age to  his  vehicle,  containing,  among  others,  the  above  statement,  was 
not  open  to  the  objjection  that  it  was  sufficient  under  Kennon  v.  Gil- 
mer, 4  Mont.  433,  m  that  it  showed  upon  its  face  that  the  proximate 
cause  of  the  injury  was  his  own  act  in  attempting  to  turn,  he  being 
then  in  a  place  of  safety,  but  did  not  disclose  that,  in  doing  as  he  did, 
he  exercised  that  degree  of  care  and  prudence  which  a  reasonable  per- 
son would  have  used  under  like  circumstances. — Sprague  v.  Northern 
Pac.  By.  Co.,  481. 

Complaint — Duplicity — ^Demurrer. 

19.  Where  it  was  apparent  from  plaintiff's  complaint  that  he  had 
but  a  single  demand  against  defendant,  viz..  one  for  goods,  wares  and 
merchandise  furnished  to  the  lAtter^  but  the  pleading  was  so  drawn 
as  to  suggest  three  different  theones  of  plaintiff's  cause  of  action,, 
to-wit,  that  defendant  was  liable  as  an  original  debtor,  or  as  a  guar- 
antor, or  as  a  tort-feasor,  a  special  demurrer  interposed  to  it  on  the 
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ground  of  duplicitj  should  have  been  sustained. — Sehwindt  t.  Lane- 
Fotter  Lumber  Co.,  537. 


Complaint — General  Demurrer — When  Improper. 

20.  Where  a  complaint  discloses  that  plaintiff  is  entitled  to  any  re- 
lief, a  general  demurrer  to  it  cannot  be  sustained. — ^Baker  y.  Butte 
Water  Co.,  583. 

E  j  ectment — Complaint — SuiBeienej. 

21.  A  complaint  alleging  that  plaintiffs  are,  and  at  all  the  times  in 
the  complaint  stated  have  been,  the  owners  and  entitled  to  the  im- 
mediate possession  of  the  premises  described,  and  that  defendant 
wrongfully  entered  thereon  and  ousted  the  plaintiffs  therefrom,  and 
has  ever  since  continued  in  the  wrongful  possession  thereof,  states  a 
cause  of  action  in  ejectment. — Baker  v.  Butte  Water  Co.,  5&3. 

Misjoinder  of  Parties  Defendant — Special  Demurrer — By  Whom. 

22.  Where  two  defendants  joined  in  a  demurrer  to  a  complaint  on  the 
ground  that  one  of  them  had  been  improperly  made  a  defendant, 
whereas  under  the  rule  declared  in  section  6534,  Revised  Codes,  the 
alleged  defect  should  have  been  raised  by  special  demurrer  on  the  part 
of  the  one  improperly  joined,  the  court  did  not  err  in  overruling  the 
•demurrer  as  to  both. — Cummings  y.  Beins  Copper  Co.,  599. 

POLICE  DBPABTMBNT. 
Metropolitan  police  law,— Hwe  Cities  and  Towns,  1-10. 


POOLSELLING  AND  BOOKMAKING. 
See  Criminal  Law,  1^. 

POSSESSION  OF  STOLEN  PBOPEBTT. 
See  Criminal  Law,  7,  8. 

PBESUMPTIONS. 

Criminal  Law — ^Defendant  Failing  to  Testify — ^Instructions. 

1.  The  presumption  obtains  that  the  jury  obeyed  the  court's  inatme- 
tion  that  they  should  draw  no  adverse  inference  from  the  fact  that 
defendant  did  not  offer  himself  as  a  witness. — State  v.  Sparks,  82. 

PRINCIPAL  AND  AGENT. 
Batification, — see  Contracts,  8. 

PRINCIPAL  AND  SUBETY. 
See  Sureties. 

PBOBATE  PBOCEEDINGS. 
See,  also,  Wills. 

Public   Administrator — Bevocation  of  Letters — Foreign   Heirs — ^Petition- 
Sufficiency. 

1.  Held,  that  where  the  mother  of  an  intestate  who  resided  in  a  for- 
eign country,  made  written  request  for  the  appointment  of  the  person 
named  therein,  as  administrator  of  her  son's  estate,  but  before  its 
receipt  and  filing  in  court,  letters  of  administration  had  been  granted 
to  the  public  administrator,  such  request  impliedly  authorized  the  per- 
son thus  nominated  to  take  the  necessary  steps  to  secure  the  removal 
of  the  public  administrator,  and  that,  therefore,  it  was  not  necessary 
for  the  petition  of  the  nominee,  asking  for  the  revocation  of  letters 
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beld  b7  the  pnblie  administrator,  to  show  on  its  face  that  the  mother 
herself  had  requested  revoeation. — ^In  re  Holler's  Estate,  137. 

Same — Petition — Sufficiency— Waiver. 

2.  In  the  absence  of  an  objection  in  the  district  court  to  the  suffi- 
ciency of  the  allegations  in  a  petition  looking  to  the  revocation  of 
letters  of  administration,  the  pleading  will  be  held  sufficient  on  ap- 
peal.— In  re  Keller's  Estate,  137. 

▲dministratoT — ^Bequest  for  Appointment — Evidence— Formal  Offer — When 
Unnecessary. 

3.  Where  a  written  request  by  decedent's  mother,  residing  in  a  for- 
eign country,  for  the  appointment  of  a  certain  person  as  administra- 
tor of  her  son's  estate,  entitled  in  the  court  and  caose  and  ad- 
dressed to  the  judge  of  the  court— thus  virtually  constituting  a 
pleading — and  an  affidavit  as  to  the  identity  of  the  party  making 
the  request  executed  before  an  officer  authorized  to  administer  oaths 
outside  of  the  United  States,  were  a  part  of  the  record  in  the  case 
and  thus  before  the  court,  it  was  unnecessary  to  formally  offer  them 
in  evidence. — In  re  Keller's  Estate,  137. 

(Same— Pleadings — Amendment  During  Trial — ^Discretion. 

4.  The  court  did  not  abuse  its  discretion  in  allowinjf  petitioner,  after 
the  conclusion  of  the  testimony,  to  file  a  reply  denying  that  he  was  a 

'  partner  of  decedent  during  his  lifetime,  where  during  the  proceed- 
ings he  had  orally  denied  such  allegation  in  the  answer,  and  the 
testimony  showed  that  the  relation  of  partnership  did  not  exist,  and 
where  prejudice  to  defendant  was  not  apparent. — In  rt  K  oiler's  Es- 
Ute,  137. 

PBOPIT8. 
Lou  of, — see  Contracts,  5-7. 


PROHIBITION. 
See  Jurisdiction,  2;  Mortgages,  2. 

PUBLIC  ADMINISTRATOBS. 
Bevoeatioii  of  letters, — see  Probate  Proeeedings,  1-i. 


PUBLIC  POLICY. 
See  Divorce,  1. 

PUBLIC  USB. 
See  Drains,  2,  3. 

QUANTUM  MERUIT. 

Work  and  Labor — ^Evidence^Nonsuit. 

1.  Where  in  an  action  to  recover  on  a  quantum  meruit  for  services 
alleged  to  have  been  rendered  in  the  promotion  of  a  mining  deal,  plain- 
tiff, a  miner,  had  testified  that  he  took  no  part  in  promoting  it,  and 
the  only  testimony  on  the  question  of  the  reasonable  value  of  the 
services  was  his  opinion  that  they  were  worth  $25,000,  which  opinion 
was  not  based  upon  any  knowledge  as  to  the  value  of  the  services  of  a 
promoter  but  upon  a  claim  of  partnership  with  defendant  in  the  trans- 
action, nonsuit  should  have  been  gianted. — O'Meara  v.  McDermotty  38. 

RACES. 
SeUing  pools, — see  Criminal  Law,  1-IL 
Mont.,  YoL  40— i3 
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BAILROADS. 

Carrier  and  PaBsenger — Coupon  Tickets — ^Acceptance — Signature. 

1.  B7  accepting  a  coupon  railway  ticket,  purchased  for  him  and 
signed  by  another,  plaintiff  in  an  action  to  recover  damages  for  be- 
ing ejected  from  defendant  company's  train  for  the  alleged  reason 
that  the  time  limit  of  the  ticket  had  expired,  assented  to  all  the  terms 
and  conditions  contained  in  it,  as  fully  as  if  he  had  read  them  and 
signed  the  ticket  himself;  it  was,  therefore,  error  to  permit  him  to 
testify  that  he  had  not  signed  it. — Brian  v.  Oregon  Short  Line  B.  B. 
Co.,  109. 

Same — Coupon  Tickets — Agency  of  Issuing  Boad — ^EstoppeL 

2.  Where  defendant  railway  company  had  repeatedly  accepted  coupon 
tickets,  similar  to  the  one  held  by  plaintiff,  and  the  only  objection 
urged  by  its  conductor  to  the  ticket  presented  by  plaintiff  having 
been  that  its  time  limit  had  expired,  it  was  estopped  to  deny  the  agency 
of  the  company  issuing  it. — Brian  v.  Oregon  Short  lone  B.  B.  Co.,  109. 

Same — Coupon  Tickets — Continuous  Passage — Meaning  of  Condition. 

3.  By  agreeing  to  the  provision,  contained  in  a  coupon  ticket  which 
routed  plaintiff  over  a  number  of  connecting  railway  lines,  "Good  for 
one  continuous  passage,"  he  consented  to  the  condition  that  he  was  not 
entitled  to  any  stop-over  privileges  from  any  one  of  the  lines,  but  would 
continue  his  journey  uninterruptedly  after  beginning  it  upon  any  one 
of  the  roads. — Brian  v.  Oregon  Short  Line  B.  B.  Co.,  109. 

Same — Coupon  Tickets — Nature  of  Contract — Delays. 

4.  A  coupon  railway  ticket  which  calls  for  transportation  over  a 
number  of  connecting  lines,  constitutes  a  separate  and  distinct  con- 
tract between  the  passenger  and  each  of  the  different  carriers  over 
whose  line  the  coupon  furnishes  passage;  therefore,  defendant  com- 
pany, whose  line  was  the  last  link  in  the  chain  of  transportation,  could 
not  be  held  responsible  for  delays  occasioned  by  any  other  line,  which 
prevented  plaintiff  from  presenting  his  ticket  within  the  time  limited 
therein. — Brian  v.  Oregon  Short  Line  B.  B.  Co.,  109. 

Same — Coupon  Tickets — Time  Limit  Unreasonable — Burden  of  Proof. 

5.  Plaintiff,  who  relied  upon  a  coupon  ticket  which  upon  its  fftee 
had  expired  when  offered  for  transportation,  had  the  burden  of  prov- 
ing that  the  time  limit  stated  therein  was  unreasonable  and  insufficient 
to  enable  him  to  complete  his  journey. — ^Brian  v.  Oregon  Short  Line  B. 
B.  Co.,  109. 

Same — Coupon  Tickets — Time  Limit — Construction. 

6.  Under  a  provision  in  a  coupon  railway  ticket  that  it  would  not 
be  accepted  for  passage  unleRs  used  to  destination  before  midnight  of 
a  certain  day,  presentation  thereof  to  the  last  carrier  over  whose  line 
it  called  for  transportation,  before  the  hour  named,  was  sufficient, 
though  the  journey  could  not  be  completed  until  after  that  hour. — 
Brian  v.  Oregon  Short  Line  B.  B.  Co.,  109. 

Same — Coupon  Tickets — Time  Limit — Delays — Evidence. 

7.  Evidence  held  to  show  that  but  for  certain  unexplained  delays 
during  plaintiff's  journey  over  a  number  of  connecting  railroads,  for 
which  defendant  company  was  in  nowise  responsible,  the  time  limit 
expressed  in  a  coupon  ticket  entitling  plaintiff  to  carriaee  from  New 
York  City  to  Butte,  was  sufficient  to  enable  him  to  complete  his  jour- 
ney.— Brian  v.  Oregon  Short  Line  R.  R.  Co.,  109. 

Same — Ejection  from  Train — Excessive  Damages. 

8.  Where  the  only  elements  of  damage  left  by  the  instructions  of  the 
court  for  the  jury's  consideration  were  plaintiff's  wounded  feelings 
for  being  ejected  from  defendant  railway  company's  train  because  the 
time  limit  stated  in  his  coupon  ticket  had  expired  when  presented 
for  transportation,  and  the  discomfort  suffered  from  hunger  and  cold 
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during  one  night  which  he  was  compelled  to  spend  at  defendant's  depot, 
a  verdict  in  his  favor  for  $750  was  ezeessiye. — Brian  v.  Oregon  Short 
Line  B.  R.  Co.,  109. 

ICghway      Crossings — Injuries      to      Travelers — Complaint — Contributory 
Negligence — Sufficiency. 

9.  Whether,  from  the  fact  that  a  traveler  driving  a  team  of  horses 
up  to  a  point  ten  feet  from  a  railroad  track,  intending  to  cross  it, 
where  he  could  for  the  first  time  see  a  rapidly  approaching  train,  neg- 
ligence on  his  part  was  inferable  from  his  act  m  turning  instead  of 
stopping  still,  was  one  for  the  jury  and  not  one  of  law;  hence  his  com- 
plaint, in  an  action  to  recover  for  the  killing  of  a  led  team  and  dam- 
age to  his  vehicle,  containing,  among  others,  the  above  statement,  was 
not  open  to  the  objection  that  it  was  insufficient  under  Kennon  v.  Gtl- 
mer,  4  Mont.  433,  in  that  it  showed  upon  its  face  that  the  proximate 
cause  of  the  injury  was  his  own  act  in  attempting  to  turn,  he  beiuff 
then  in  a  place  of  safety,  but  did  not  disclose  tiiat,  in  doing  as  he  did, 
he  exercised  that  degree  of  care  and  prudence  which  a  reasonable  per- 
son would  have  used  under  like  circumstances. — Sprague  v.  Northern 
Pac.  By.  Co.,  481. 

Same — Failure  to  Give  Signals — Negligence. 

10.  Failure  on  the  part  of  defendant  railway  company  to  cause  the 
locomotive  whistle  to  be  sounded  at  a  point  between  fifty  and  eighty 
rods  from  a  crossing,  and  the  bell  to  be  runff  at  a  point  within  eighty 
rods  before  reaching  the  crossing,  as  required  by  section  4289,  Revised 
Codes,  was  actionable  negligence. — Sprague  v.  Northern  Pae.  By.  Co., 
481. 

Same — Travelers — ^Duty  to  Look  and  Listen. 

11.  It  is  incumbent  upon  one  who  approaches  a  railroad  track  with  the 
intention  of  passing  over  it,  not  only  to  look  and  listen  for  approaching 
trains,  but  also  to  exercise  care  in  selecting  a  position  from  which  an 
effective  observation  can  be  made. — Sprague  v.  Northern  Pac.  By.  Co., 

4ol.. 

Same — Contributory  Negligence — Question  for  Jury. 

12.  Where  a  traveler  in  approaching  a  railway  crossing  in  a  buggy, 
was  apprehensive  of  danger,  stopped  at  a  point  from  100  to  300  feet 
before  reaching  it,  listened  for  approadung  trains,  and  continued 
vigilant  until  he  reached  a  point  about  ten  feet  from  the  crossing 
where  for  the  first  time  he  had  an  unobstructed  view  of  the  track,  when, 
on  observing  a  rapidly  approaching  train,  he  made  efforts  to  extricate 
himself  from  his  perilous  situation,  the  questions  whether  ih  selecting 
the  point  where  he  stopped  and  listened  and  in  doing  what  he  did 
thereafter,  he  exercised  ordinary  care  to  make  the  listening  effective 
and  such  prudence  as  reasonable  men  would  have  exercised  under  like 
circumstances,  was  a  question  of  fact  for  the  jury  .^-Sprague  v.  North- 
ern Pac.  By.  Co.,  481. 

RATIFICATION. 

See  Contracts,  3. 

REAL  PROPERTY. 
See  Mortgages,  1,  2. 

RECORD  ON  APPEAL. 
See  Appeal  and  Error,  1,  28. 

BEPLEVIN. 
See  Claim  and  Delivery, 
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RBVBNTJBB. 
See  Taxation,  1,  2. 

REVIEW. 
See  Appeal  and  Error. 

BULES. 
See  Personal  Injuriee,  1,  2,  18,  li, 

SALEa 
Personal  property,  immediate  delivery, — see  Conversion,  8,  3. 


SCHOOL  districts. 

Clerks— Powers — daims  Against  District. 

1.  A  eleik  of  a  school  district  not  having  anj  anthoritj  nnder  sec- 
tion 869,  Revised  Codes,  prescribing  his  duties,  to  receive  orders  on 
his  district  for  the  payment  of  money,  and  not  beinff  a  member  of 
the  board  of  trostcM  (sec  871),  the  presentation  of  sach  a  claim 
to  him  was  nugatory,  and  his  assurances  that  the  same  would  be  paid 
did  not  bind  the  board. — ^Kenyon-Noble  Lumber  Co.  v.  School  I>ii9- 
trict,  123. 

Same — Claims  Against  District — ^Hearsay  Testimony. 

2.  Where  a  claim  was  presented  to  a  clerk  of  a  school  district,  hi^ 
letter  to  the  claimant,  stating  that  it  had  been  presented  to  the  board 
for  consideration,  ana  that  it  would  be  paid,  was  hearsay,  not  an  of- 
ficial notification,  and  not  binding  on  the  school  district^  the  clerk 
never  having  been  authorised  by  the  board  to  make  any  such  state- 
ment.— ^Kenyon-Koble  Lumber  Co.  v.  School  District,  123. 

SHERIFFS. 
Deputies'  salary, — see  Statutes  and  Statutory  Constmctian,  4. 


SPECIAL  PEACE  OFFICERS. 
Employees  acting  as, — see  Personal  Injuries,  15-19. 


STATUTE  OF  LIMITATIONS. 

Acknowledgment  of  debt,  sufficiency  of  evidence  to  take  out  of, — see  Evi- 
dence, 28;  see,  also.  Divorce,  2. 

Exceptions — How  to  be  Construed. 

1.  An  exception  to  a  statute  of  limitations  cannot  be  enlarged  be- 
yond what  its  plain  language  imports,  and,  when  invoked,  the  case 
must  dearly  and  unequivocally  fall  within  it. — State  v.  Qemena,  567. 

Misdemeanors— Construction  of  Statute. 

2.  Held,  that  where  an  information  eharffing  one  with  a  misdemeanor 
committed  while  in  the  state  was  not  filed  until  one  year  and  ten 
months  after  the  date  of  its  commission,  the  cause  of  action  against 
defendant  was  barred  by  section  9028,  Revised  Codes;  held,  further, 
that  an  aUegation  in  the  pleading  that  immediately  after  the  offense 
defendant  left  the  state  and  has  ever  since  resided  outside  of  it, 
did  not  bring  the  case  within  the  exception,  stated  in  section  9029, 
that  "no  time  during  which  the  defendant  is  not  an  inhabitant  of,  or 
usually  resident  within,  this  state,  is  part  of  the  limitation,"  but  that 
this  provision  applies  only  to  the  subject  treated  in  the  latter  section, 
to-wit,  to  cases  where  defendant  was  out  of  the  state  at  the  time  he 
did  the  act  complained  of. — State  v.  Clemens,  567. 


Statutes.  677 

Same— Pleading  of  Limitation— Demurrer. 

3.  Under  subdivision  5,  section  9200,  Berised  Codes,  defendant  prop- 
erly demurred  to  the  information  on  the  ground  that  it  appeared  upon 
the  face  thereof  that  the  prosecution  was  barred  bj  the  statute  of 
limitations. — State  ▼.  Clemens,  567. 

STATUTES. 
(List  of  Statutes  of  Montana  Cited  or  Commented  upon.) 

Bevissd  Statutes  of  1879. 

Sections  231,  232 471 

Sections  820  et  seq • 550 

CoMPiLSD  Statutes  of  1887. 

Fifth  Division,  sections  1370  ei  seq 661 

Fifth  Division,  section     1477 27 

Codes  of  1895. 

(Political  Code.) 

Sections  3610-3612 286 

Sections  4811,  4812 504 

Section    4800 505 

(Civil  Code.) 

Section  908 489 

(Code  of  Civil  Pbocedube.) 

Section    460 470 

Sections  1171,  1172 497 

Sections  2130  et  seq 551 

Laws  of  1899. 

Page  126    (Logs— Liens) 546 

Laws  of  1903. 

Chapter  30  (Cities  and  Towns) 505 

Laws  of  1905. 

Chapter  106  (Drainage  Districts) 259  et  seq. 

Chapter    41  (New  Trial) 497 

Revised  Codes  of  1907. 

Section      119 356 

Section       384 427 

Section       416 433 

Section       899 129 

Sections  2403-2497  259 

Section     2986 426 

Section    3119 356 

Section     3154   425,  426 

Section     3179   425,  426 

Section    3183   425,  426 

Section     3216   475  et  seq. 

Section    3220 310 

Section    3250 475  et  seq. 

Section     3254    475 

Section     3259 505 

Section     3287 505 

Section    3288 505 
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Sections  3304-3317  297,  316,  478  et  seq. 

Section    3590 460 

Section    3599 459,  460 

Section    3607  350 

Section    3670 350,  352 

Section    3674 351,  352 

Section     4289 489 

Section    4726 185 

Section    4727 195 

Section    4736 238 

Section    4741 238 

Section    4746 » 238 

Section     4747 238 

Section    4763 247 

Section    4766 237 

Section    4772   238,  246 

Sections  4958-4960  387 

Sections  5026-5028  155 

Section    5027 558 

Section     5032 155 

Section    5052 524 

Section    5053 524 

Section    5077 431 

Section    5244 617 

Section    5466 106 

Section    5468 107 

Section    5469 106 

Section    5482 106 

Section    5653  619 

Sections  5819-5836   546 

Section    6709 176 

Section    5723 176 

Section    5829 469,  470 

Section    6068 413 

Section    6128 161  et  seq. 

Section     6183 : 524 

Section    6216 620 

Section    6253 208 

Section    6315  6,  34,  35 

Section    6425 470 

Section     6451 318 

Section    6458 570 

Section    6472  397 

Section    6475 350 

Section    6476 319 

Section     6481 459,  462 

Section     6485 459,  460 

Sections  6504^-6506  177 

Section    6504 364 

Section    6622 360 

Section    6533 395 

Section    6534 618 

Section    6540 406 

Section     6560 406 

Section     6566  424 

Section     6587 471 

Section    6589   325,  467 

Section     6594 323 

Section     6711 471 

Section    6712 471 


STATUTsa  679 


Section    6767 374 

Section    6758 58 

Section    6761 38 

Section    6766 299 

Section    6792 210 

Section    6794 ; 497 

Section    6795 497 

Section    6796 125,  609 

Section     7079 610 

Section     7098 362 

Section    7099 595 

Section     7100 610 

Section    7118 210 

Section     7147  575,  590 

Section    7148 590 

Section     7149  364 

Sections  7290-7301 551 

Section     7310 585 

Section     7342 255,  256 

Section     7344 255 

SecUon     7349 255 

Section     7397 189 

Section    7446 142 

Section     7447 141 

Section    7607 108 

Section     7862 338 

Section    7873 155 

Section    7887 57,  621 

Section    7997 143 

Section    8313 91 

Section    8359 90 

Section     8416  97,  534 

Section     8536 518 

Section    8577 417 

Section    8895 90,  91 

Section    8902 90,  91 

Section    9026 342 

Section    9028  568  ei  teq. 

Section    9029 568  et  seq. 

Section    9057 417 

Section    9108 533  ei  seq. 

Section    9152 342 

Section    9174      533 

Section    9200 251,  571 

Section    9208 251 

Section    9271 93,  343 

Section    9415 133,  345 

Section    9417 93 

Sections  9494-9504 332 

Sections  9494,  9495 337 

Section    9548 133,  345 

Laws  or  1909. 

^Chapter    60,  page    66 547 

Chapter    88,  page  118 60 

'Ctapter    92,  page  122 71 

Chapter    93,  page  123 355  et  eeq. 

Chapter  119,  page  166 355  et  seq. 

Chapter  146,  page  254 272 
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STATUTES  AND  STATUTORY  CONSTBUCTION* 

Legislative  Intent 

1.  In  the  eonBtruetion  of  statutee^  the  intention  of  the  legiBlatnre 
must  be  aseertained,  and,  when  ascertained^  is  eontroUing. — State  ez 
lel.  Haj  Y.  Hindson  et  aL,  353. 

Bepeal  by  Implication — ^Presumption. 

2.  The  law  does  not  favor  the  repeal  of  an  earlier  statute  bj  a  later 
one  bjr  mere  implication;  and  the  presumption  against  an  implied  re- 
peal is  stronger  where  the  provisions,  apparently  conflicting,  were 
enacted  at  or  abont  the  same  time. — State  ex  reL  Hay  v.  Hindson  et 
al.,  868. 

Same. 

3.  Where  two  Acts  were  passed  hy  the  legislature  at  the  same  sea- 
sion,  both  amending  the  same  statute  and  neither  referring  to  the 
other,  both  must  be  given  effect,  unless  their  provisions  are  irreconcil- 
able.— State  ez  rel.  Hay  v.  Hindson  et  al.,  35^ 

Same — ^Deputy  Sheriffs — Salary. 

4.  Chapter  93,  Laws  of  1909,  amending  section  3119,  Bevised  Godes, 
so  as  to  fix  the  salary  of  that  deputy  sheriff  who  acted  as  jailer,  at 
the  same  rate  paid  to  other  deputies,  and  Chapter  119,  having  for 
its  purpose  the  amendment  of  the  same  section  so  ss  to  allow  an 
additional  deputy  to  the  derk  of  the  district  court  having  more 
than  one  judge,  were  both  passed  on  the  kst  dav  of  the  session,  and 
approved  by  the  governor  after  adjournment  of  the  legislature,  the 
latter  Act  a  few  Says  after  the  former.  Neither  statute  referred  to 
the  other.  In  amending  section  3119,  relative  to  the  deputy  clerk 
of  the  district  court,  that  portion  having  xeferenee  to  the  salary  of 
the  deputy  sheriff  who  actea  as  jailer  was  republished  as  it  originally 
stood,  and  Chapter  119,  as  thus  enacted,  contained  a  general  repeal- 
ing clause.  Held,  that  the  Acts  are  not  inconsistent;  that  the  gen- 
eral repealing  clause  cannot  be  said  to  have  been  intended  to  operate 
on  Chapter  93;  that  the  republishing,  in  Chapter  119,  of  that  por- 
tion of  the  section  amended  by  Chapter  93,  was  an  inadvertence  and 
must  be  disregarded,  and  that  both  Acts  must  be  ffiven  effect,  under 
the  rule  stated  in  paragraph  3  above. — State  ez  rel.  Hay  v.  Hindson 
et  al.,  353. 

Implied  Repeals. 

5.  Repeals  by  implication  are  not  favored,  and,  where  two  Acts  deal 
with  the  same  subject,  effect  must  be  given  to  both,  if  possible,  but 
where  their  provisions  are  so  repugnant  as  to  be  irreconcilable,  or  where 
the  later  Act  is  inconsistent  with  the  first,  and  shows  on  its  face  that  it 
was  the  intention  of  the  legislature  in  enacting  it  that  it  should  be  the 
only  law  on  tb**  subject,  the  prior  statute  wiU  be  treated  as  repealed. 
State  ez  rel.  \.^ane  v.  Quinn,  472. 

Statutory  Construction. 

6.  Where  a  statute  is  plain,  certain  and  unambiguous,  so  that  no 
doubt  arises  from  its  own  terms  as  to  its  scope  and  meaning,  inter- 
pretation is  needless,  it  should  be  construed  according  to  the  natural 
and  most  obvious  import  of  the  language  emf^yed,  without  resorting 
to  subtle  and  forced  construction  for  the  purpose  of  either  limiting 
or  eztending  its  operation. — Osterholm  v.  Boston  k  Mont  G.  ft  S.  M. 
Co.,  508. 

Statutory  Construction. 

7.  In  order  that  the  true  meaning  of  the  legislature  in  enacting  a 
statute  may  be  determined  and  carried  out,  every  word,  phrase,  term 
and  provision  must  be  taken  into  account,  and  none  should  be  con- 
sidered as  unmeaning,  if  a  construetioa  can  be  found  which  will  give 
it  effect. — State  ▼.  ClemenS|  567. 
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SUPEBVISOBY  CXDNTEOIi. 

Eabeaa  CorpiM— Anticipated  Erroneons  Action — ^Premature  AppHeation. 
1.  While  the  supreme  eourt  tobj,  in  a  proper  case,  review  the  aetion 
of  a  difltrict  jndge  in  erroneously  diaebarging  a  defendant  in  a 
habeas  oorpw  proceeding,  it  will  not  order  the  writ  of  supervisory 
control  to  run  in  anticipation  of  erroneous  action  on  his  part.  The 
presumption  is  that  he  will  proceed  correctly  both  in  regard  to  ^jnes- 
tions  of  procedure  and  piactice  and  in  his  final  decision. — State  ex  reL 
Hepner  v.  District  Court,  17. 

8UPEEMB  COURT. 
Beview  in  equity  eases, — see,  also,  Appeal  and  Error,  6,  18. 

Equity — Appeal — Findings — Beview. 

1.  The  rule  that  the  suj^reme  eourt  will  on  appeal,  in  equitr  cases, 
detennine  whether  the  evidence  preponderates  against  the  findings  of 
the  trial  court,  is  applicable  only  where  there  is  a  controversy  as  to  the 
ntcts;  hence  it  has  not  any  application  where  the  facts  are  admitted 
by  defendant's  failure  to  introduce  any  testimony. — ^Weiss  v.  Hamilton,. 
99. 

New  Trial — Statutory  Provisions. 

2.  The  provision  of  section  6253,  Bevised  Codes,  that  the  supreme 
court,  in  granting  a  new  trial,  must  in  its  decision  "pass  upon  and 
determine  all  the  questions  of  law  involved  in  the  case,  presented  upon 
such  appeal,  and  necessary  to  the  final  determination  of  the  ease,"  is 
not  binding  upon  that  eourt. — State  ez  reL  La  France  Copper  Co.  v. 
District  Court,  206. 

Dismissal  of  Action  by  Supreme  Court — ^When. 

3.  Where  plaintiff  has  had  one  fair  opportunity  to  make  out  his  cause 
of  action,  but  failed  to  introduce  evidence  of  a  fact  material  to  re- 
covery, and  his  case  is  not  supplemented  by  defendant,  the  supreme 
court  on  appeal  will  dismiss  the  cause  with  a  view  to  putting  an  end 
to  Utigation.— State  ex  rel.  La  France  Copper  Co.  v.  District  Court,  206. 

Bemand  to  District  Court — ^New  Trial — ^Dismissal — Discretion. 

4.  Where  the  supreme  court  had  reversed  a  judgment  in  favor  of 
plaintiff  because  he  had  failed  to  prove  a  fact  essential  to  recovery, 
and  remanded  the  cause  without  specific  direction  either  to  retry  or 
dismiss  it,  the  district  court  was  vested  with  a  legal  discretion  to 
take  such  action,  not  inconsistent  with  the  order  made,  as  seemed  wise 
and  proper  under  the  circumstances. — State  ex  rel.  La  France  Copper 
Co.  V.  District  Court,  206. 

SUBETIES. 

See,  also.  Contracts,  2. 

Official  Bonds — Deputies — ^Liabilitv  of  Sureties — How  Determined. 

1.  Under  section  384,  Revised  Codes,  making  the  principal  and  sureties- 
on  any  official  bond  liable  for  the  default  in  office  of  any  deputy 
appointed  by  such  principal,  the  liability  of  the  sureties  on  the  bond 
of  a  district  court  clerk  for  losses  sustained  by  the  county  through  the 
issuance  of  spurious  jurors'  and  witnesses'  certificates  by  the  clerk's 
chief  deputy,  depended,  not  on  the  fact  that  in  executing  and  issuing 
the  certificates  the  deputy  was  not  technically  guilty  of  forgery  because 
he  omitted  to  impress  on  the  certificates  the  seal  of  the  court,  as  re- 

?uired  by  statute,  but  on  the  question  whether  their  issuance  in  the 
orm  in  which  th^  were  issued,  and  under  color  of  office,  operated  as 
an  effective  cause  of  the  county's  loss. — County  of  Silver  Bow  v.  Davies,. 
418. 

Same— Liability  of  Sureties — Acts  of  Other  Officers  No  Defense. 

2.  The  contract  between  the  county  and  the  sureties  on  the  official 
bond  of  the  district  court  clerk  did  not  make  the  former  a  guarantor- 
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for  the  proper  official  eondnet  of  its  disburainff  oAeer,  the  eoontT' 
treaenrerj  henee  it  was  not  estopped  to  assert  UaDili^  on  the  part  of 
the  sureties  for  loss  sustained  hj  the  wrongful  aets  of  the  clerk's  chief 
depntjy  becanse  the  negligence  of  the  treasurer  in  pajinc  the  bogus 
certifMates,  in  the  issuance  of  which  aU  the  requirements  of  the  statute 
had  not  been  met,  contributed  directly  to  the  loss. — County  of  Silver 
Bow  T.  Davies,  418. 

6ane-— Proximate  Clause  of  Loss— What  Constittttes. 

8.  The  misconduct  of  the  clerk's  diief  deputy  in  issuing  the  false  cer- 
tiflcatesy  and  the  gross  neffligenee  of  the  county  treasurer  in  paying 
them  in  the  form  in  which  they  were  issued,  operated  as  concurrent 
causes  of  the  monetaiy  loss  to  the  county;  tiierefore,  under  the  rule 
that  where  two  causes  operate  concurrently  to  produce  an  injury,  both 
are  to  be  deemed  proximate  causes,  and  liability  attaches  to  all  persons 
who  had  to  do  witn  putting  either  in  motion,  the  fraudulent  act  of  the 
deputy  was  one  of  toe  proximate  causes  of  the  loss,  liability  for  which 
the  sureties  on  his  principal's  bond  could  not  escape  on  the  ground 
that  the  treasurer's  act  in  paying  the  certificates  was  the  first  efiieient 
proximate  cause  for  the  injury,  and  that  therefore  he  alone  was  re- 
sponsible.—^County  of  Silver  Bow  v.  Davies,  418. 

SURETY  COMPANIES. 

Indemnifying  employers  against  liability  for  aeeidents^ — see  Personal  In- 
juries, 88, 

TAXATION. 
See,  also,  Drains,  4-8. 

Bersnues — State  Purposes — ^Legislative  Powers. 

1.  For  ordinary  purposes  the  leffislature  may  not  convene  oftener  than 
onee  in  two  years;  therefore,  since  the  making  of  provision  for  the 
support  and  maintenance  of  the  state  government  is  one  of  the  ordinary 
functions  of  ffovemment,  the  power  vested  in  the  legislative  assembly 
to  levy  a  uniform  rate  of  taxation  upon  all  property  in  the  state  for 
that  purpose  must  be  exercised  in  regular  session. — State  ex  rel.  Ben- 
nett V.  State  Board  of  Examiners,  59. 

Same — ^Bate  of  Levy — ^Legislature— Powers — Constitution. 

2.  Held,  that  uie  provision  of  section  9,  Article  ZII  of  the  state  Con- 
stitution, that  when  the  taxable  property  in  the  state  shall  amount  to 
three  hundred  million  dollars,  the  rate  of  taxation  for  state  purposes 
shall  never  thereafter  exceed  one  and  one-half  mills  on  each  dollar  of 
valuation,  is  not  self -executing,  in  the  sense  that  when  the  taxable 
property  reaches  the  above  amount,  after  the  levy  has  been  fixed  by 
the  legislature  at  two  and  one-half  mills,  the  present  lawful  rate,  the 
rate  is  ipso  facto  reduoed  to  one  and  one-half  mills;  but  such  reduction 
becomes  operative  only  upon  legislative  action  had  at  regular  session. 
State  ex  reL  Bennett  v.  State  Board  of  Examiners,  69. 

THEORY  OF  CA8B. 
See  Instructions,  15;  Pleading  and  Practice,  10. 

TRIAL. 

Amendment  of  pleadings  during  trial,— «ee  Pleading  and  Practice,  8. 
Argument,  misconduct  during, — see  Attorneys. 

Continuance — Absent  Witness — ^Insufficient  Showing  of  Diligence. 

1.  A  continuance  asked  for  by  defendant  on  the  ground  that  one  of 
its  material  witnesses,  who  then  was,  and  for  some  months  before  had 
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\)eejkf  a  nonresident  of  the  state,  wm  nnable  to  attend  <m  aeeonnt  of 
illneesy  was  properly  denied^  where  the  eause  had  been  at  issue  for 
several  months  and  where  the  moyin|[  party  had  failed  to  make  any 
showing  of  diliffenoe  to  secure  the  evidenee  of  the  witness  bj  deposi- 
tion.— Bean  t.  Missoula  Lumber  Co.,  81. 

Evidence — Obiections — ^When  Too  Late. 

2.  An  objection,  made  to  a  question  after  the  witness  has  answered^ 
comes  too  late,  unless  tlM  answer  was  given  before  counsel  had  an 
opportunity  to  object.— State  v.  Bhys,  13L 

Same — Objection — When  Too  Late. 

3.  After  a  question  had  been  answered,  repeated  and  again  answered, 
an  objection  to  it  was  too  late. — Stata  v.  Bodgers,  24Sb 

■ 

VAEIANCB. 
See,  also,  Conversion,  4. 

Pleading  and  Proof — ^Estoppel. 

1.  Where  an  answer  was  drawn  upon  the  theory  that  plaintiff  was  es- 
topped by  a  judgment  in  a  former  action,  the  estoppel  pleaded  could 
not  be  supported  by  evidence  showing  that  he  was  estopped  by  an 
election  ox  remedies. — O'Meara  v.  McDermott,  38. 

Trial — Theory  of  Case — Suifideney  of  Pleadings — ^Waiver. 

2.  Where  an  action  for  money  lent  was  tried  on  the  theory  that  the 
pleadings  were  sufficient  to  admit  certain  proof  for  the  purpose  for 
which  it  was  offered,  the  losing  party  will  not  be  heard  to  assert  for 
the  first  time  in  the  appellate  court  that  there  was  a  variance  between 
the  pleadings  and  proof. — Galvin  v.  O'Gorman,  391. 

VENUE. 

Change  of,  disqualification  of  judge,  waiver, — see  District  Courts,  1. 

Mortgages — ^Redemption— <yhange  of  Venue — ^Waiver — Jurisdiction. 

f.  Held,  on  application  for  writ  of  prohibition,  that  while  an  action 
to  redeem  from  a  mortgage  on  real  property  should  have  been  brought 
in  the  county  in  which  the  mortgagee  resided  (Bevised  Codes,  sec. 
6504),  yet  where  it  was  instituted  in  the  county  in  which  the  mort- 
gagor had  his  residence,  but  defendant  failed  to  ask  for  a  change 
of  venue  to  his  home  county,  as  he  could  have  done  under  section 
6505,  the  court  in  which  the  suit  was  commenced  had  jurisdiction  to 
try  it.-— State  ex  rel.  Schats  v.  District  Court,  173. 

^  VEBDICTS. 

Excessive,— see  Personal  Injuries,  20;  Bailroads,  8. 

DirectingVerdict — When  Proper. 

1.  Where  the  evidence  of  the  plaintiff  in  support  of  his  claim  was 
clear  and  satisfactory,  and  that  of  defendant  consisted  of  an  affidavit 
which  was  hearsay,  a  case  was  presented  in  which,  under  section  6761, 
Bevised  Codes,  the  court  was  auuiorized  to  direct  a  verdict  in  plaintiff's 
favor. — Bean  v.  Missoula  Mercantile  Co.,  31. 

Claim  and  Delivery — Verdict — Insufficiency. 

2.  The  verdict  in  an  action  in  claim  and  delivery  .must  pass  upon  and 
be  responsive  to  all  the  issues  presented  by  the  pleadings;  hence  where 
the  jury  merely  found  that,  at  the  time  the  action  was  commenced 
and  when  the  trial  was  had,  plaintiffs  were  the  owners  and  entitled 
to  the  possession  of  the  property  in  dispute,  fixing  its  value,  but 
faUed  to  find  upon  the  issue  whether  defendant  wrongfully  took  and 
detained  it  from  plaintiffSi  the  verdict  was  insuffieienU — ^Hiekey  v. 
Breen,  368. 
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Penonal  Injuries — ^Ezeessite  Verdiet. 

3.  HM,  that  a  verdiet  for  tiw  snm  of  $7,500  to  reeompeme  plain- 
tiffy  a  miner,  who  at  the  time  of  the  aeeident  was  earning  $4.50  a 
day,  for  pera<mal  injaries,  waa  not  ezcessiTe,  where  hia  physiciaii 
had  testined  that  it  would  probably  be  two  years  from  the  date  of 
the  trial  before  plaintiff  would  be  able  to  go  about,  though  it  would 
be  a  question  whether  he  could  pursue  his  vocation  that  soon. — Oster- 
holm  v.  Boston  ft  Mont.  C.  C.  A  a  M.  Co.,  508. 

Motion  for  Directed  Verdict— Effect. 

4.  Defendant  company  had  pleaded,  among  others^  the  defense  of 
assumption  of  risk.  Ita  motion  for  a  directed  verdict,  asked  for  on 
the  ground  that  negUgenee  on  its  part  had  not  been  shown,  having 
been  denied,  a  like  motion  in  his  favor  was  made  by  plaintiff  and 
granted,  over  defendant's  objection  that  it  eliminated  the  question 
of  assumption  of  risk.  Instructions  covering  that  defense  were  then 
offered  l^  it;  but  refused  by  the  court,  defendant  preserving  excep- 
tions to  the  rulings  of  the  court.  Held,  that  by  asking  for  a  directed 
verdict,  defendant  did  not  waive  ita  ri^ht  to  have  any  contested  ques- 
tion of  fact  remaining  in  the  case  submitted  to  the  jury  for  determina- 
tion.*--O0terhobn  v.  Boston  k  Mont.  0.  C.  ft  S.  M.  Co.,  508. 

WAIVEB. 

Assignments  of  error, — see  Briefs,  1. 
Change  of  venue, — see  District  Courts,  1. 

Kew  Trial — ^Premature  Notice. 

1.  Held,  that  where  a  notice  of  intention  to  move  for  a  new  trial 
was  served  and  filed  before  entry  of  judgment,  the  opposing  party 
waived  the  point  that  the  notice  was  premature,  by  stipulating  with 
movant  that  the  latter  might  have  additional  time  in  which  to  lie  hia 
bill  of  exceptions  in  support  of  his  motion,  by  thereafter  accepting 
service  thereof  without  objection,  and  by  raising  no  objection  at  the 
argument,  other  than  thai  there  had  been  delay  in  calling  it  up. — 
Kenyon- Noble  Lumber  Co.  v.  School  District,  123. 

Probate  Proceedings — Bevocation  of  Letters — Petition — Sufficiency. 

2.  In  the  absence  of  an  objection  in  the  district  court  to  the  suffi- 
ciency of  the  allegations  in  a  petition  looking  to  the  revocation  of 
letters  of  administration,  the  pleading  will  be  held  sufficient  on  appeal. 
In  re  Keller's  EsUte,  137. 

Information — Defects. 

3.  Defendant's  failure  to  raise,  by  special  demurrer,  the  question 
that  an  information  charged  two  distinct  offenses  constituted  a  iVaiver 
of  such  objection.--State  v.  Bodgers,  248. 

Criminal  Law — Constitutional  Guaranties. 

4.  Certain  rights  guaranteed  by  the  constitution  to  one  accused  of 
crime  may  be  waived. — State  v.  Vanella,  826. 

Same — Depositions — Objections. 

5.  Where  defendant  failed  to  object  to  the  use  of  depositions  on 
the  ground  that  the  witness  had  not  been  shown  to  be  dead  or  absent 
from  the  state  at  the  time  of  the  trial,  he  waived  the  right  to  insist 
that  such  showing  should  have  been  made.— State  v.  Vanella,  326. 

Default  Judgments — ^Vacation — On  Condition — ^Payment  of  Costs — ^Accept- 
ance— Waiver  of  Append. 

6.  Where  the  district  court  granted  the  vacation  of  a  default  judg- 
ment and  leave  to  answer,  on  condition  that  defendant  pay  to  plaintiff 
the  costs  theretofore  accrued,  the  latter,  by  accepting  such  eosts,  waived 
his  right  to  appeal  from  the  order. — Parr  v.  Webb,  346. 
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New  Trial — Notice  of  Intention. 

7.  Where  the  reoord  on  appeal  disclosed  that  'Hhe  motion  for  new 
trial  was  duly  presented  to  the  court  upon  the  said  notice"  of  in- 
tention; that  the  respondent  accepted  service  of  the  proposed  state- 
ment of  the  case  for  use  on  appeal,  without  objection;  that  tiie  state- 
ment was  settled  and  signed  by  the  trial  judge  as  correct,  and  where 
the  brief  of  respondent  did  not  refer  to  tiie  failure  of  appellant  to 
serve  his  notice  of  intention  to  move  for  a  new  trial,  and  such  objec- 
tion was  not  raised  until  after  oral  argument  on  appeal  on  the  merits — 
lieldf  that  if  the  notice  was  not  properly  servea,  such  omission  was 
waived  in  the  court  below. — McAllister  y.  McDonald,  375. 

Pleadings — Departure. 

8.  Where  a  party  fails  to  insist,  in  the  trial  court,  upon  a  reformation 
of  the  pleadings  on  account  of  an  apparent  departure  in  them,  such 
defect  is  waived.— Oounty  of  Silver  Bow  y.  Davies,  418. 

Logs  and  Logging — ^Liens — ^Action  on  Contract — Judgment. 

9.  Where  plaintiff's  complaint  in  an  action  to  foreclose  a  logger's  lien, 
under  section  5829,  Revised  Codes,  alleged  all  the  facts  necessary  to 
recover  for  his  services  performed  in  sawing  the  lumber  under  an  ex- 
press contract,  he  was  properly  allowed  to  waive  his  lien  and  proceed 
against  the  defendant  for  a  personal  judgment  for  the  amount  claimed 
to  be  due  under  the  contract. — ^Logan  v.  Billings  k  Northern  B.  Co.,  467. 

New  Trial  Notice — Service. 

10.  Service  of  notice  of  intention  to  move  for  a  new  trial  may  be 
waived. — Cum  y.  Perkins,  588. 

Same — Service — ^Burden  of  Proof. 

11.  The  burden  of  establishing  a  waiver  of  service  of  notice  of  inten- 
tion to  move  for  a  new  trial  rests  upon  the  party  who  alleges  it. — 
Cum  V.  Perkins,  588. 

Same — Service — Presumptions. 

12.  In  order  to  overcome  the  presumption  of  regularity  attaching  to 
the  action  of  the  district  court  in  granting  a  new  trial,  the  service 
of  notice  to  move  for  which,  made' by  mail,  was  alleged  to  have  been 
defective,  the  record  must  show  that  the  notice  was  not  waived;  in 
the  absence  of  such  showing  it  will  be  presumed  that  it  was  waived. — 
Cum  Y.  Perkins,  588. 

WATEBS  AND  WATEB  BIGHTS. 

Contract — Extent  of  Bights  of  Parties. 

1.  Where  the  rights  of  persons  to  the  use  of  the  water  of  a  stream 
for  irrigation,  in  certain  quantities  and  at  certain  times,  are  not  based 
on  their  original  appropriations,  but  on  a  contract  between  them- 
selves, neither  is  entitled  to  increase  his  irrigated  acreage  after  the 
date  of  the  contraet  so  as  to  use  more  water  than  he  was  actually, 
beneficially,  and  necessarily  using  at  the  time  of  making  the  contract. — 
Quirk  v.  Bich,  552. 

WILLS. 

Execution — Authentication — Mandatory  Statutes. 

1.  The  rules  prescribed  by  the  legislature  touching  the  execution  and 
authentication  of  wills  are  mandatory  and  must  be  strictly  complied 
with.*— Tn  re  Noyes'  Estate,  178. 

Construction — Probate. 

2.  While  a  will,  after  probate,  should  be  liberally  construed  in  order 
to  give  effect  to  the  testator's  intentions,  upon  application  for  pro- 
bate, the  question  of  his  intent  does  not  enter  into  the  determination 
whether  the  requirements  of  the  statute  relative  to  the  execution  and 
authentication  of  the  instrument  have  been  complied  with. — In  re 
Koyes'  Estate,  178. 
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Penonal  In jvries — ^Ezeemite  Yerdiet 

3.  HM,  that  a  verdiet  for  tiM  ram  of  $7,500  to  reeompense  plain- 
tiff, a  suner,  who  at  the  time  of  the  aeeident  was  earning  $4^0  a 
day,  for  personal  ia juries,  was  not  ezcesslTe,  where  his  physician 
had  testified  that  it  would  probably  be  two  years  from  the  date  of 
the  trial  before  plaintiff  would  be  able  to  go  about ,  though  it  would 
be  a  question  whether  he  could  pursue  his  vocation  that  soon. — Oster- 
holm  y.  Boston  ft  Mont  C.  G.  ft  S.  M.  Co.,  508. 

Motion  for  Directed  Verdict— Effect. 

4.  Defendant  company  had  pleaded,  among  others,  the  defense  of 
assumption  of  risk.  Its  motion  for  a  directed  verdict,  asked  for  on 
the  ground  that  negligence  on  its  part  had  not  been  shown,  having 
been  denied,  a  like  motion  in  his  favor  was  made  by  plaintiff  and 
granted,  over  defendant's  objection  that  it  eliminated  the  question 
of  assumption  of  risk.  Instructions  covering  that  defense  were  then 
offered  by  it;  but  refused  by  the  court,  defendant  preserving  excep- 
tions to  the  rulings  of  the  court.  Held,  that  by  asking  for  a  directed 
verdict,  defendant  did  not  waive  its  ri^ht  to  have  any  contested  ques- 
tion of  fact  remaining  in  the  case  submitted  to  the  jury  for  determina- 
tion.—Osterhobn  V.  Boston  ft  Mont.  0.  C.  ft  B.  M.  Co.,  508. 

WAIVEB. 

Assignments  of  error, — see  Briefs,  1. 
Change  of  venue, — see  District  Courts,  1. 

New  Trial — ^Premature  Notice. 

1.  Held,  that  where  a  notice  of  intention  to  move  for  a  new  trial 
was  served  and  filed  before  entry  of  judgment,  the  opposing  party 
waived  the  point  that  the  notice  was  premature,  by  stipulating  with 
movant  that  the  latter  might  have  additional  time  in  which  to  file  his 
bill  of  exceptions  in  support  of  his  motion,  by  thereafter  accepting 
service  thereof  without  objection,  and  by  raising  no  objection  at  the 
argument,  other  than  that  there  had  been  delay  in  ealUng  it  up. — 
Kenyon- Noble  Lumber  Co.  v.  School  District,  123. 

Probate  Proceedings — ^Revocation  of  Letters — Petition — Sufficiency. 

2.  In  the  absence  of  an  objection  in  the  district  court  to  the  suffi- 
ciency of  the  allegations  in  a  petition  looking  to  the  revocation  of 
letters  of  administration,  the  pleading  will  be  held  sufficient  on  appeal. 
In  re  KoUer's  EsUte,  137. 

Information — Defects. 

3.  Defendant's  failure  to  raise,  by  special  demurrer,  the  question 
that  an  information  charged  two  distinct  offenses  constituted  a  iVaiver 
of  such  objection. — State  v.  Bodgers,  248. 

Criminal  Law — Constitutional  Guaranties. 

4.  Certain  rights  guaranteed  by  the  constitution  to  one  accused  of 
crime  may  be  waived. — State  v.  Vanella,  326. 

Same — Depositions — Objections. 

5.  Where  defendant  failed  to  object  to  the  use  of  depositions  on 
the  ground  that  the  witness  had  not  been  shown  to  be  dead  or  absent 
from  the  state  at  the  time  of  the  trial,  he  waived  the  right  to  insist 
that  such  showing  should  have  been  made. — State  v.  VanelU,  326. 

Default  Judgments — Vacation — On  Condition — ^Payment  of  Costs — ^Accept- 
ance— Waiver  of  AppeaL 

6.  Where  the  district  court  granted  the  vacation  of  a  default  judg- 
ment and  leave  to  answer,  on  condition  that  defendant  pay  to  plaintiff 
the  costs  theretofore  accrued,  the  latter,  by  accepting  such  eostSy  waived 
his  right  to  appeal  from  the  order. — Parr  v.  Webb^  346. 
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New  Trial — Notice  of  Intention. 

7.  Where  the  record  on  appeal  disclosed  that  "the  motion  for  new 
trial  waa  duly  presented  to  the  court  upon  the  said  notice"  of  in- 
tention; that  the  respondent  accepted  service  of  the  proposed  state- 
ment of  the  case  for  use  on  appeal,  without  objection;  that  the  state- 
ment was  settled  and  signed  by  the  trial  judge  as  correct,  and  where 
the  brief  of  respondent  did  not  refer  to  the  failure  of  appellant  to 
serve  his  notice  of  intention  to  move  for  a  new  trial,  and  such  objec- 
tion was  not  raised  until  after  oral  argument  on  appeal  on  the  merits — 
held,  that  if  the  notice  was  not  properly  servea,  such  omission  was 
waived  in  the  court  below. — McAllister  ▼.  McDonald,  375. 

Pleadings — Departure. 

8.  Where  a  party  fails  to  insist,  in  the  trial  court,  upon  a  reformation 
of  the  pleadings  on  account  of  an  apparent  departure  in  them,  such 
defect  is  waived. — County  of  Silver  Bow  ▼.  Davies,  418. 

Logs  and  Loggings— laens — ^Action  on  Contract — Judgment. 

9.  Where  plaintiff's  complaint  in  an  action  to  foreclose  a  logger's  lien, 
under  section  5829,  Bevised  Codes,  alleged  all  the  facts  necessary  to 
recover  for  his  services  performed  in  sawing  the  lumber  under  an  ex- 
press contract,  he  was  properly  allowed  to  waive  his  lien  and  proceed 
against  the  defendant  for  a  personal  judgment  for  the  amount  claimed 
to  be  due  under  the  contract. — Logan  ▼.  Billings  ft  Northern  B.  Co.,  467. 

New  Trial  Notice — Service. 

10.  Service  of  notice  of  intention  to  move  for  a  new  trial  may  be 
waived. — Cum  y.  Perkins,  588. 

Same — Service— Burden  of  Proof. 

11.  The  burden  of  establishing  a  waiver  of  service  of  notice  of  inten- 
tion to  move  for  a  new  trial  rests  upon  the  party  who  alleges  it. — 
Cum  V.  Perkins,  588. 

Same— Service — ^Presumptions. 

12.  In  order  to  overcome  the  presumption  of  regularity  attaching  to 
the  action  of  the  district  court  in  granting  a  new  trial,  the  service 
of  notice  to  move  for  which,  made'  by  mail,  was  alleged  to  have  been 
defective,  the  record  must  show  that  the  notice  was  not  waived;  in 
the  absence  of  such  showing  it  will  be  presumed  that  it  was  waived. — 
Cum  ▼.  Perkins,  588. 

WATBBS  AND  WATEB  BIGHTS. 

Contract — Extent  of  Bights  of  Parties. 

1.  Where  the  rights  of  persons  to  the  use  of  the  water  of  a  stream 
for  irrigation,  in  certain  quantities  and  at  certain  times,  are  not  based 
on  their  original  appropriations,  but  on  a  contract  between  them- 
selves, neither  is  entitled  to  increase  his  irrigated  acreage  after  the 
date  of  the  contract  so  as  to  use  more  water  than  be  was  actually, 
beneficially,  and  necessarily  using  at  the  time  of  making  the  contract. — 
Quirk  v.  Bich,  552. 

WILLS. 

Execution — Authentication — Mandatory  Statutes. 

1.  The  rules  prescribed  by  the  legislature  touching  the  execution  and 
authentication  of  wills  are  mandatory  and  must  be  strictly  complied 
with.— Tn  re  Noyes'  Estate,  178. 

Constraction — Probate. 

2.  While  a  will,  after  probate,  should  be  liberally  constraed  in  order 
to  give  effect  to  the  testator's  intentions,  upon  application  for  pro- 
bate, the  question  of  his  intent  does  not  enter  into  the  determination 
whether  the  requirements  of  the  statute  relative  to  the  execution  and 
authentication  of  the  instrument  have  been  complied  with. — In  re 
Noyes'  Estate,  178. 
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Probate — ^Publication — Evidence — InBufBcieney. 

3.  Where  one  of  the  two  subscribing  witnesses  did  not  hear  the  will 
ready  was  not  requested  by  anyone  to  sign  as  a  witness  to  a  wUl,  did 
not  see  the  signature  of  the  testator,  and  was  not  informed  of  the 
character  of  &e  paper  he  signed,  until  nearly  two  years  later,  the 
testator  did  not  publish  the  writing  as  his  will  as  required  by  section 
4726,  Revised  Codes,  and  probate  tiiereof  was  proper]^  denied. — In  re 
Koyes'  Estate,  178. 

Holographic  Wills — Execution — Statutory  Provisions  Mandatoiy. 

4.  The  provision  of  section  4727,  Revised  Codes,  that  a  holographie 
will  must  be  entirely  written,  dated  and  signed  by  the  hand  of  the- 
testator  himself,  is  mandatory:  and  in  order  to  give  such  an  in- 
strument validity,  the  rule  thus  laid  down  must  have  oeen  strictly  pur- 
sued.— In  re  Noyes'  Estate,  190. 

Same — Date  Partly  Printed — ^Probate — ^Proper  Denial. 

5.  Held,  that  a  writing  on  a  letter-head  of  decedent,  which  met  alF 
the  requirements  of  section  4727  above,  with  the  exception  that  the 
figures  *'190— ,"  in  the  designation  of  the  year  in  the  date,  were 
printed,  was  invalid  as  a  holographie  will,  and  that  the  district  court 
properly  denied  probate  thereof.  (Ma.  Justick  Smith  dissents.) — In: 
re  K^oyes'  Estate,  190. 

Instruments  Constituting — Construction — Intention  of  Testator. 

6.  While  a  paper,  not  of  a  testamentaiy  character,  will  be  construed 
with  one  having  that  character,  where  the  latter  has  by  appropriate 
reference  to  the  former,  incorporated  it  within  itself,  the  reference 
must  be  such  a  description  of  the  paper  by  the  testajtor,  as  to  mani- 
fest his  intention  to  incorporate  it  in,  and  make  it  a  part  of,  his  will. 
In  re  Noyes'  Estate,  231. 

Letter — Intention  of  Testator. 

7.  A  letter  written  by  one  who  had  imperfectly  executed  two  wills,  ad- 
dressed to  the  chief  beneficiary  thereunder,  which  did  not  refer  di- 
rectly or  indirectly  to  any  paper  whatever,  and  which  merely  recited 
some  of  the  provisions  of  the  previous  instruments  for  the  purpose  of 
conveying  information  to  the  beneficiary  of  the  writer's  solicitude  ia 
her  behalf,  and  not  to  ratify  anything  already  done,  or  to  republish 
either  of  the  other  wills,  did  not,  together  with  both  or  either  of  them,^ 
constitute  a  valid  will. — In  re  Noyes'  Estate,  231. 

Intention  of  Testator — ^How  Determined. 

8.  In  order  to  make  an  instrument  testamentary  in  character,  it  must 
show  that  it  was  written  animo  testandi;  and  where  the  purpose  of 
the  testator  is  left  in  doubt  by  the  form  of  expression  used,  his  inten- 
tion, which  must  clearly  appear,  must  be  arrived  at  by  considering  it 
in  the  light  of  the  surrounding  circumstances. — In  re  Noyes'  Est&tei 
231. 

Letter — Holographic  Will — Proper  Denial  of  Probate. 

9.  Held,  that  the  letter  referred  to  in  paragraph  7,  supra,  written  by 
decedent  at  a  time  when  he  was  not  in  extremis  and  after  he  had 
already  executed  what  he  supposed  was  a  valid  will  in  the  addressee's 
favor,  when  examined  in  the  light  of  the  surrounding  circumstances, 
did  not  disclose  an  intention  to  make  a  new  will;  and  hence  that  the 
district  court  properly  denied  it  probate  as  a  holographic  will,  though 
entirely  written,  dated  and  signed  by  decedent. — Sl  re  Noyes'  Estate, 
231. 

WITNESSES. 

Nonresident,  admissibility  of  transcript  of  evidence  on  former  trial. 

Evidence,  6. 
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WRIT  OF  POSSESSION. 
See  Ejectment,  2,  3. 

WEITS. 

Bee  Habeas  Corpus;  Mandamus;  Prohibition;   Snperrisoiy  Control;  Writ 

of  Possession. 

WORDS  AND  PHRASES. 
••Adverse  party" — 

Oummings  y.  Reins  Copper  Co.,  610. 

'^Ambiguous'* — 

Osterholm  ▼.  Boston  ft  Mont.  C.  C.  ft  S.  M.  Co.,  519. 

"An  act  to  be  done" — (Revised  Codes,  sec.  5653) 
Commings  v.  Reins  Copper  Co.,  620. 

"Assumption  of  risk" — 

Osterholm  v.  Boston  ft  Mont.  G.  G.  ft  S.  M.  Co.,  525. 

**Bona  fide  purchaser" — 

Reynolds  v.  Fitzpatriek,  598. 

"Chief  of  police"— 

State  ez  reL  Wynne  v.  Qninn,  475. 

"Duplicity"  in  pleading,— 

Schwindt  v.  Lane-Potter  Lumber  Co.,  540. 

''Holographic  will" — 

In  re  Noyes'  Estate,  195. 

"Immediate  delivery" — (Revised  Codes,  see.  6128) 
Western  Min.  Supply  Co.  v.  Quinn,  161. 

"Imputable  negligence" — 

Flaherty  v.  Butte  El.  Ry.  Co.,  460. 

"Issue"- 

Schwindt  v.  Lane-Potter  Lumber  Co.,  539. 

"Municipal  officers"— (Const.,  Art.  XVI,  sec.  6) 
State  ex  rel,  Quintin  v.  Edwards,  301. 

"Negligence" 

Flaherty  v.  Butte  EL  Ry.  Co.,  463. 

"Novation"- 

McAllister  v.  McDonald,  387. 

"Partnership"— 

Weiss  v.  Hamilton,  106. 

"Patrolman"— 

State  ex  rel.  Quintin  v.  Edwards,  801. 

"Police  captain" — 

State  ex  rel.  Bailey  v.  Edwards,  318. 

"Police  force"— 

State  ex  rel.  Bailey  v.  Edwards,  317. 

"Policeman"— 

State  ex  rel.  Quintin  v.  Edwards,  SOL 
State  ex  rel.  Bailey  v.  Edwards,  317, 

"Police  officer" — 

State  ex  rel.  Bailey  v.  Edwards,  817. 
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Preponderance  of  eTidence"— 

Rand  v.  Butte  EL  By.  Co.,  411. 

-*Batification"— 

Carlson  ▼.  Stone-Ordean-Welb  Co.,  439. 

^'Sinking"  through  a  vertical  shaft  (Bevised  Codes,  see.  8536) 
Osterholm  v.  Boston  ft  Mont.  C.  C.  ft  S.  M.  Co.,  521. 

"'Volenti  non  fit  injurtaT— 

Osterholm  y.  Boston  ft  Mont.  C.  ft  S.  M.  Co.,  524. 
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